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EASTER  TERM,  33  VICTORIA,  1870. 
(From  May  16  to  June  4,  1870.) 


Present : 

The  Hon.  William  Buell  Richaeds,  CJ.  (a) 
Joseph  Cueran  Morrison,  J. 
Adam  Wilson,  /. 


Wetherall  v.  Garlow  et  al. 

County  Court — Jurisdiction — Law  Reform  Act,  1868. 

Where  a  County  Court  cause  is  entered  for  trial  at  the  Assizes  under  the 
Law  Reform  Act  of  1868,  the  jurisdiction  is  the  same  only  as  if  it  had 
been  tried  in  the  County  Court.  Where  in  such  a  cas?,  therefore,  the 
title  to  land  came  in  question,  and  a  verdict  was  entered  for  defendant : 
Held,  that  the  proceedings  were  coram  non  judice,  and  the  verdict 
was  set  aside. 

This  was  an  action  brought  in  the  County  Court  of  the 
County  of.  Norfolk.  The  declaration  was  in  trespass 
quare  clausum  fregit,  and  for  cutting  down  a  quantity 
of  wheat,  &c.,  and  carrying  away  the  same. 

Pleas — Not  guilty  ;  and  that  the  plaintiff  was  not  pos- 
sessed of  the  land. 

The  case  was  entered  for  trial  under  the  provisions  of 
32  Vic,  ch.  6,  at  the  last  Autumn  Assizes  for  Norfolk, 
before  Adam  Wilson,  J. 


(a)  The  Chief  Justice  was  absent  during  the  first  two  days  of  the  term, 
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From  the  evidence  given  on  the  part  of  the  plaintiff, 
he  relied  upon  proving  a  possessory  title  to  the  land  to 
support  his  case,  which  was  denied  by  the  defendants ; 
and  at  the  close  of  the  plaintiff's  case  the  defendants' 
counsel  moved  for  a  nonsuit,  on  the  ground  that  the  plain- 
tiff proved  no  title,  but  that  the  title  was  in  the  Crown, 
and  that  the  defendants  were  in  possession  cropping  the 
land  in  question.  The  learned  Judge  doubted  his  authority 
to  try  the  case,  it  appearing  that  the  title  was  in  issue, 
the  contest  being  whether  the  plaintiff  or  defendants  had 
title  by  possession.  He  however  allowed  the  cause  to 
proceed,  reserving  leave  to  both  parties  to  raise  the  ques- 
tion of  jurisdiction,  or  the  right  to  a  verdict,  or  other  final 
proceeding,  and  also  reserved  leave  to  enter  a  nonsuit. 

The  defendants  then  advanced  testimony  to  establish 
a  possessory  right  to  the  land,  and  to  cut  the  wheat,  &c. 
The  case  went  to  the  jury  on  the  issues  "raised,  the  learned 
Judge  intimating  at  the  same  time  his  opinion  that  he  had 
no  jurisdiction.  The  jury  being  unable  to  agree  on  the 
question  of  title,  the  learned  Judge  advised  a  verdict  by 
t  consent  for  one  party,  with  leave  to  the  other  to  enter  a 
verdict,  and  asked  the  jury  to  find  the  amount  of  damages, 
irrespective  of  the  right  to  recover,  which  they  valued 
at  $98. 

The  learned  Judge  then  entered  a  verdict  for  defendants 
(as  his  opinion  on  the  question  of  jurisdiction  was  against 
the  plaintiff),  with  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  in  his  favor,  if  the  Court  should  think  there  was 
jurisdiction  to  try  or  proceed  with  the  cause. 

During  last  Michaelmas  Term,  Harrison,  Q.C.,  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  to  enter  a  verdict 
for  the  plaintiff  for  $98 ;  or  why,  if  there  was  no  juris- 
diction to  try  the  cause,  the  verdict  should  not  be  set 
aside  and  proceedings  stayed,  or  such  order  made  as  might 
be  necessary.  In  the  following  term,  >S'.  Richards,  Q.C., 
shewed  cause. 

Harrison,  Q.C.,  supported  the  rule,  citing  Lawford  v. 
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Partridge,  1  H.  &;  N.  621  ;  Poivley  v.  Whitehead,  16 
U.  C.  R  589  ;  32  Vic,  ch.  6,  O. ;  33  Vic,  ch.  7,  sec  10,  0. 

Morrison,  J. — It  is  quite  clear  from  the  pleadings  and 
the  issues  raised,  and  the  testimony  produced  on  the  part 
of  the  plaintiff  and  defendants  at  the  trial,  that  the  right 
of  possession  and  the  title  to  the  land  in  defendants  was 
brought  in  question.  The  16th  section  of  the  County 
Courts  Act,  Consol.  Stat.  U.  C,  ch.  15,  enacts  that  that 
Court  shall  not  have  cognizance  of  any  action  where  the 
title  to  land  is  brought  in  question. 

It  is  beyond  doubt  that  if  the  case  had  been  brought  to 
trial  before  the  County  Court  Judge  in  his  own  Court,  his 
duty  would  have  been  to  refuse  to  proceed  with  the  cause, 
as  being  one  clearly  beyond  his  jurisdiction ;  and  the  only 
question  now  is,  whether  the  case  being  tried  at  Nisi  Prius, 
under  the  provisions  of  the  Law  Reform  Act  of  1868, 
makes  any  difference.  We  think  not.  The  sole  object 
and  intention  of  that  Act  was  to  provide  for  the  trial  of 
issues  and  assessment  of  damages  in  County  Court  actions, 
merely  substituting  the  presiding  Judge  at  Nisi  Prius  for 
the  Judge  of  the  County  Court ;  and  that  such  is  the  case 
is  quite  apparent  from  the  10th  section  of  the  33  yic.,ch.  7, 
amending  the  Law  Reform  Act  of  1868,  which  enacts  that, 
whenever  it  shall  appear  in  any  action  otherwise  of  the  proper 
competency  of  the  County  Court,  that  such  Court  has  not 
cognizance  thereof  from  the  title  to  land  being  brought  in 
question,  fcc,  it  shaU  be  lawful  for  any  judge  of  either  of 
the  Superior  Courts  of  Common  Law,  &c.,  to  order  a  writ 
of  certiorari  to  issue  out  of  one  of  the  Superior  Courts  of 
Common  Law  to  remove  such  cause  into  such  Court,  &c. 
It  is  therefore  clear  that  the  proceedings  at  the  trial  be- 
fore my  brother  Wilson  were  coram  non  judice,  and  as  the 
verdict  entered  cannot  be  sustained,  we  have  now  to  make 
such  order  as  will  place  the  parties  in  the  position  they 
would  have  been  left  in  at  the  trial  if  the  learned  judge  had 
declined  to  proceed  with  the  cause  on  the  ground  of  want 
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of  jiYfisdiction,  that  is,  to  set  aside  the  verdict  without 
ca-sts,  and  making  no  further  order. 

Wilson,  J.,  concurred. 

Verdict  set  aside. 


Peters  v.  Weller. 

Attorney — Liahility. 

Where  an  attorney  received  money  to  invest  in  real  estate  security,  Held, 
that  he  was  liable  for  the  want  of  reasonable  care  as  regarded  the 
value  of  the  security,  and  that  his  responsibility  was  not  confined  to 
the  examination  of  title. 

Declaration — That  in  consideration  that  the  plaintiff 
retained  the  defendant  as  and  being  an  attorney  and 
solicitor,  for  reward  to  the  defendant,  to  invest  certain 
money  of  the  plaintiff  for  him,  at  interest,  upon  good  and 
sufficient  security,  defendant  promised  the  plaintiff  that 
he  would  invest  the  said  money  for  the  plaintiff  at  interest 
upon  good  and  sufficient  security,  yet  defendant  invested 
the  money  upon  bad  and  insufficient  security,  whereby  a 
large  part  thereof,  and  of  the  interest  which  had  accrued 
thereon,  became  lost  to  the  plaintiff,  and  the  plaintiff  was 
put  to  great  cost,  charges,  and  expenses,  in  trying  to  reco- 
ver the  same. 

The  second  count  averred  a  retainer  of  defendant,  being 
an  attorney,  for  reward,  to  invest  money  at  interest  upon 
good  and  sufficient  security,  and  that  defendant,  as  and 
being  such  attorney  and  solicitor,  accepted  said  retainer, 
yet  defendant  so  negligently  and  improperly  invested  the 
said  money,  and  invested  the  same  upon  such  bad  and 
insufficient  security,  that  a  large  part  thereof,  and  of  the 
interest  which  had  accrued  thereon,  was  lost  to  the  plain- 
tiff, and  the  plaintiff  was  put  to  great  costs,  and  charges, 
and  expenses  in  striving  to  recover  the  same. 

Third  count — that  in  consideration  that  the  plaintifi' 
would  retain  and  permit  the  defendant,  as  and  being  an 
attorney  and  solicitor,  for  reward  to  the  defendant,  to 
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invest  the  sum  of  $1800  of  the  plaintiff's  for  him  in 
real  estate  security  at  ten  per  cent,  interest,  the  defendant 
promised  the  plaintiff  that  he  would  invest  the  same  for 
the  plaintiff  in  real  estate  security  at  ten  per  cent,  interests 
yet  he  did  not  invest  the  said  Si 800  in  real  estate  security, 
whereby  a  large  part  thereof  was  lost  to  the  plaintiff,  and 
the  plaintiff  was  put  to  great  costs  and  expenses  in  striving 
to  recover  the  same. 

Pleas — 1.  To  first  count,  that  defendant  did  not  promise 
as  alleged. 

2.  To  first  count,  that  he  did  not  invest  said  money  on 
bad  and  insufficient  security  as  alleged. 

3.  To  second  count,  not  guilty. 

4.  To  second  count,  that  the  plaintiff  did  not  retain 
defendant,  nor  did  defendant  accept  the  retainer  as  alleged. 

5.  To  the  last  count,  that  defendant  did  not  promise  as 
alleged. 

6.  To  the  last  count,  that  defendant  did  invest  the  said 
sum  of  $1800  upon  real  estate  security. 

Issue. 

The  cause  was  tried  before  Morrison,  J.,  without  a  jury, 
at  Peterborough,  in  November  last. 

The  plaintiff  produced  a  receipt  signed  by  defendant,  in 
the  following  words  :  It  was  dated  Peterborough,  January 
26th,  1862,  but  it  was  admitted  that  it  ought  to  be  1863  : 
''$1800.  Received  from  John  W.  Peters,  Esq.,  eighteen 
hundred  dollars,  to  be  invested  in  real  estate  security,  at 
ten  per  cent,  interest."    The  receipt  was  admitted. 

A  mortgage  was  proved,  dated  27th  January,  1863, 
from  John  Maloney  and  wife,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  to  secure  the  payment  of  $1800 
on  the  27th  Januar}^,  1866,  with  interest  at  ten  per 
cent,  per  annum,  payable  half  yearly.  The  mortgage 
covered  the  west  half  of  lot  24  in  the  sixth  concession 
of  the  Township  of  Ops,  100  acres ;  the  south  half  of 
lot  10  in  the  first  concession  of  Douro,  100  acres ;  and 
the  west  half  of  lot  9  in  the  first  concession  of  Douro. 
It  was  admitted  that  this  was  the  investment  made  of  the 
$1800  by  defendant  for  plaintiff". 
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A  witness  was  called,  who  was  about  to  speak  of  the 
value  of  these  lands,  when  the  evidence  was  objected  to 
by  defendant's  counsel,  on  the  ground  that  the  question  of 
value  was  not  raised  by  the  pleadings,  and  he  referred  to 
Hayne  v.  'Rhodes,  8  Q.  B.  342. 

The  plaintiff's  counsel  contended  to  the  contrary,  and 
asked  to  amend  the  declaration  so  as  to  set  out  the  receipt 
in  the  pleadings,  and  charge  a  duty  to  enquire  into  the 
value  of  the  property.  Defendant's  counsel  objected  to 
the  amendment  as  raising  a  question  which  would  call  for 
a  demurrer  to  decide  it.  The  learned  Judge  declined  to 
allow  the  amendment.  On  the  authority  of  the  case 
referred  to,  he  held  that  the  plaintiff  could  not  recover 
in  that  form  of  action ;  and  as  the  point  was  important,  he 
gave  leave  to  the  plaintiff  to  move  to  set  aside  the  non- 
suit. 

In  Michaelmas  Term  last,  G.  S.  Fatterson  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  there  was  evidence  of 
a  retainer  to  use  diligence  in  procuring  security  sufficient  in 
value,  and  the  learned  Judge  should  have  received  the 
evidence  of  value ;  and  because  the  amendment  asked  for 
at  the  trial  should  have  been  allowed.  The  rule  was 
enlarged  until  this  term,  when 

Hector  Cameron  shewed  cause.  Good  and  sufficient 
security  means  sufficient  in  point  of  law  :  Hayne  v.  Rhodes, 
8  Q.  B.  345.  The  two  first  counts  only  complain  of 
defendant  not  obtaining  good  and  sufficient  security,  and 
if  this  only  means  good  and  sufficient  in  law,  no  evidence 
of  insufficient  value  could  be  given  under  them ;  and  no 
evidence  was  offered  as  to  the  third  count.  The  receipt 
itself  creates  no  obligation  to  investigate  the  value.  The 
non-suit  was  therefore  right :  Howell  V.  Young,  5  B.  &  C. 
259  ;  Dartnall  v.  Howard,  4  B.  &  C.  344 ;  Whitehead  v. 
Greatham,  2  Bing.  464  ;  Harman  v.  Johnson,  2  E.  &  B.  61. 

G.  S.  Patterson,  contra.  Hayne  v.  Rhodes  is  badly 
reported.  The  plaintiff  there  was  nonsuited  because  the 
learned  Chief  Justice  at  the  trial  thought  that  the  con- 
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tract,  as  laid  in  the  declaration,  included  an  undertaking 
on  the  part  of  the  defendants  to  ascertain  the  value  of  the 
premises,  and  being  of  opinion  no  such  undertaking  could 
be  created  by  the  mere  retainer,  and  none  was  shewn  by 
the  evidence,  he  nonsuited  the  plaintiff.  Patteson,  J.,  said  : 
"I  think  the  undertaking  charged  was  to  ascertain  that 
the  title  was  good,  and  that  it  was  a  sufficient  security. 
These  are  not  necessarily  the  same  things.  A  title  may  be 
good,  and  yet,  from  its  nature,  insufficient  as  a  security ; 
for  instance,  if  the  party  had  a  perfectly  legal  title,  but 
only  for  a  short  term.  The  two  phrases  do  not  therefore 
mean  the  same  thing,  although  the  latter  phrase  does  not 
comprehend  an  undertaking  to  enquire  into  the  value." 
In  that  case,  too,  the  particular  security  was  agreed  upon, 
and  the  case  where  an  attorney  is  to  find  the  security  is 
distinguished  in  argument,  and  Dartnall  v.  Hoivard,  4 
B.  &  C.  345,  is  cited,  which  shews  that  in  such  a  case  it  is 
the  duty  of  the  attorney  to  find  good  security.  The 
decision  in  this  last  case,  however,  turned  upon  the  insuf- 
ficiency of  the  declaration.  In  this  case  it  was  pressed  on 
the  learned  Judge  that  to  allow  the  declaration  to  be 
amended,  charging  an  undertaking  to  look  to  the  value 
of  the  security,  would  make  the  declaration  demurrable, 
and  that  the  case  in  8  Q.  B.  was  authority  for  that.  That, 
however,  is  a  mistake.  The  case  of  HarmoM  v.  Johnson, 
2  E.  &  B,  61,  cited  by  Mr.  Cameron,  shews  that  attorneys 
in  England  do  receive  moneys  as  scriveners  to  invest  for 
their  clients  ;  and  the  like  practice  prevails  here  to  a  much 
greater  extent.  Hoiuell  v.  Young,  5  B.  &  C.  259,  though 
not  expressly  deciding  the  liability  of  an  attorney  for 
insufficient  security  for  a  loan,  seems  to  imply  such  liability. 
Chapman  v.  Chapman,  L.  R.  9  Eq.  276,  may  also  be 
referred  to. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  this  nonsuit  should  be  set  aside. 

It  is  well  known  that  clients  leave  money  with  their 
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attorneys  to  invest  for  them,  without  the  clients  knowing 
to  whom  the  loan  is  to  be  given,  or  the  nature  of  the 
security.  The  dicta  of  the  Judges  in  Harman  v.  Johnson 
shew  that  when  the  money  is  paid  over  in  this  way  the 
attorney  in  fact  acts  as  a  scrivener,  and  they  frequently 
do  act  as  scriveners  in  the  full  sense  of  the  term.  Lord 
Campbell  said,  in  that  case :  I  think  an  attorney,  qua 
attorney,  is  not  a  scrivener :  that  his  business  is  to  act  in 
a  Court  of  Law,  to  prepare  conveyances,  to  examine  titles, 
and  so  on,  but  not  to  act  as  a  scrivener.  A  scrivener  has 
to  hold .  the  money  put  into  his  hands  until  he  has  an 
opportunity  of  laying  it  out ;  but  this  employment  of 
scrivener  is  not  a  consequence  of  his  character  of  attorney. 

*  *  *  Attorneys  frequently  do  act  as  scriveners  in 
the  full  sense  of  the  term."  Baron  Wood,  in  Hutchinson 
V.  Gascoigne,  1  Holt  507,  held  that  attorneys,  at  times, 
substantially  carried  on  the  business  of  scriveners.  ^ 

When  they  do  act  in  that  capacity  they  must  be  bound 
to  exercise  a  reasonable  amount  of  care  and  attention  in 
making  investments  for  their  clients.  In  this  case  the 
defendant  does  not  appear  to  have  been  asked  by  his 
client  to  draw  a  mortgage  to  secure  the  repayment  of 
money  that  he  was  about  to  lend  to  a  person  who  wished 
to  borrow  it ;  nor  does  it  appear  that  defendant  told  him 
he  had  a  client  who  wished  to  borrow  the  sum  of  $1800, 
and  mentioned  who  he  was,  and  the  security  that  would 
be  given  for  it ;  nor  in  fact  that  he  knew  of  any  one  then 
who  wished  to  borrow  the  money.  The  receipt  signed  by 
the  defendant,  and  apparently  in  his  handwriting,  is  to 
the  effect  that  he  has  received  the  $1800  from  the  plain- 
tiff, to  be  invested  in  real  estate  security  for  him,  at  ten 
per  cent,  interest.  Surely  there  is  an  implied  undertaking 
here  to  exercise  i-easonable  care  in  investing  the  plaintiff 's 
money. 

Cha'pman  v.  Chapman,  L.  R.  9  E{{.  276,  seems  to  lay 
down  the  doctrine  that  a  solicitor  would  be  answerable  for 
gross  negligence  in  the  investing  of  money,  but  when  the 
solicitor  acts  on  the  opinion  of  competent  surveyors  as  to 
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the  value  of  property,  and  those  opinions  are  sulmit'.ed 
to  the  client,  he  would  not  be  liable. 

In  Adams  v.  Malkin,  3  Camp.  539,  Sir  Vicary  Gibbs,  C.J., 
gives  a  sketch  of  the  business  and  office  of  scrivener.  He 
remarks  :  "  It  is  related  in  the  life  of  Dr.  Johnson  that  a 
j)erson  who  went  by  the  name  of  Jack  Ellis  was  the  last 
of  the  profession.  He  was  a  cotemporary  of  Johnson, 
and  is  mentioned  by  him  with  great  respect.  At  the 
present  day  the  banker  occupies  one  department  of  the 
business  of  the  scrivener  by  being  the  depositary  of  the 
money,  and  the  attorney  the  other,  by  drawing  the  secu- 
rities." 

The  plaintiff'  also  shewed  at  the  trial  that  the  nioney 
was  paid  to  the  defendant  himself  on  the  cheque  of  the 
plaintiff",  so  the  Avhole  transaiction  appears  to  have  been 
canied  out  through  the  defendant.  Some  of  the  cases 
say  that,  even  declaring  against  an  attorney  as  such,  he 
may  be  answerable  for  not  obtaining  security  sufficient  in 
value,  when  it  appears,  from  the  consideration  mentioned 
in  the  title  deeds,  that  ?i  pvimci  facie  case  of  insufficiency 
would  be  made  out. 

Green  v.  Dixon,  1  Jur.  137,  is  an  express  authority  in 
ftivor  of  the  plaintiff* 's  right  to  recover  under  t]ie  facts 
shewn. 

On  the  whole,  we  think  the  plaintiff'  should  have  been 
allowed  to  amend  his  declaration,  and  the  rule  will  be 
absolute  to  set  aside  the  nonsuit,  and  grant  a  new  trial 
without  costs,  with  leave  to  the  plaintiff*  to  amend  his 
declaration. 

Piule  absolute. 
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Austin  v.  Thomas  Farmer,  Robert  Bond,  and 
James  Farmer. 

Promissory  note — Conditional  endorsement — Pleading. 

Where  a  note  not  signed  by  any  one  was  endorsed  by  defendant,  and 
delivered  by  him  to  the  plaintiff,  upon  condition  that  A.  and  B.  should 
sign  it  as  makers,  and  it  was  signed  only  by  C.  :  /feZri,  that  these  facts 
might  be  shewn  by  defendant  under  a  plea  denying  his  endorsement. 

Action  in  the  County  Court  of  the  County  of  Hastings, 
on  a  promissory  note  made  by  Thomas  Farmer,  on  the 
80th  April,  1868,  payable  to  defendant  Bond,  or  order, 
for  $200,  with  interest  at  seven  per  cent.,  one  year  after 
date,  endorsed  by  Bond  to  defendant  James  Farmer,  and 
by  him  to  plaintiff. 

Pleas — By  Thomas  Farmer,  payment ;  by  Robert  Bond, 
that  he  did  not  endorse  as  alleged. 

Judgment  by  default  against  the  other  defendant. 

The  cause  was  tried  at  the  last  assizes  at  Belleville, 
before  Gwynne,  J.,  without  a  jury. 

The  plaintiff  called  evidence  to  prove  the  handwriting 
of  the  defendant  Robert  Bond  as  endorser  of  the  note. 
He  also  proved  presentment  tind  notice.  Defendant's 
counsel  admitted  the  handwriting  of  the  endorsement, 
but  alleged  that  it  was  made  when  no  name  was  on  the 
note  as  maker,  and  under  the  express  stipulation  that 
two  persons,  James  H.  Farmer  and  William  Farmer, 
should  make  the  note.  The  plaintiff's  counsel  contended 
this  evidence  could  not  be  given  under  the  plea,  and  the 
learned  Judge  was  of  that  opinion.  Wallhridge,  Q.C.,  for 
defendants,  desired  leave  to  put  in  a  plea  setting  up  the 
above  facts.  The  learned  Judge  declined  admitting  the 
plea  at  the  trial,  thinking  the  application  should  have 
been  made  on  affidavit  in  the  regular  way  in  Chambers. 
Evidence  was  then  tendered  to  the  effect  above  stated, 
which  the  learned  judge  declined  to  receive.  The  defend- 
ants' counsel  referred  to  The  Corporation  of  Huron  v. 
Arriistrong,  '11  U.  C.  R.  538.  A  verdict  was  rendered  for 
the  plaintiff  for  $228.54. 
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Spencer,  during  this  Term,  obtained  a  rule  for  a  new  trial, 
on  the  ground  of  the  erroneous  ruling  of  the  learned  Judge, 
and  the  rejection  of  the  evidence  tendered,  and  upon 
affidavits. 

Diamond  shewed  cause.  Fraud  must  be  pleaded,  and 
could  not  be  given  in  evidence  under  the  plea  that  the 
defendant  did  not  endorse.  It  must  be  presumed  the 
plaintiff  held  for  value  :  Foster  v.  Macldnnon,  L.  R.  4 
C.  P.  704.  In  Aivde  v.  Dixon,  6  Ex.  869,  there  was  a 
special  plea  setting  up  the  facts.  Marston  v.  Allen,  8 
M.  &  W.  494  ;  County  of  Huron  v.  Armstrong,  27  XJ.  C.  R. 
.533. 

There  were  no  affidavits  filed  in  reply  on  the  facts. 

Spencer,  contra.  The  affidavits  filed  on  behalf  of  Bond 
shew  clearly  that  he  only  endorsed  on  the  representation 
that  the  note,  which  then  had  no  signers  to  it,  was  to 
be  signed  by  William  Farmer  and  James  Henry  Farmer, 
for  whose  accommodation  alone  he  was  endorsing.  Bond 
did  not  endorse  this  note,  nor  ever  intended  to  endorse  it, 
and  therefore,  under  the  plea  that  he  did  not  endorse, 
he  can  well  give  the  facts  in  evidence.  If  the  plaintiff* 
were  an  innocent  holder  for  value,  it  might  be  necessary 
to  set  up  the  facts  by  a  plea,  but  as  between  the  parties 
the  authorities  shew  that  it  is  not  necessary :  Pyni  v. 
Campbell,  6  E.  &  B.  370  :  Bell  v.  Lord  Ingestre,  12  Q.  B. 
317 ;  Steele  v.  Harmer,  14  M.  &  W.  831 ;  Hayes  v.  Caul- 
Jield,  5  Q.  B,  85 ;  Lloyd  v.  Hoiuard,  15  Q.  B.  995  ;  Halifax 
V.  Lyle,  3  Ex.  446. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

In  Awde  v.  Dixon,  6  Ex.  869,  it  appeared  that  defend- 
ant's brother,  Richard  Dixon,  being  desirous  of  borrowing 
£100,  on  the  security  of  a  promissory  note,  applied  to 
defendant  to  become  one  of  his  sureties,  which  he  agreed 
to  do  on  the  representation  of  his  brother  that  one  Robin- 
son would  become  his  co-surety,  and  that  defendant  should 
not  be  responsible  unless  Robinson  joined  in  the  note.  On 
the  faith  of  this  representation,  defendant  signed  a  note 
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filled  up  as  a  joint  and  several  note,  with  a  blank  to  fill  in 
the  name  of  the  payee,  for  £100.  Defendant  signed,  leav- 
ing a  space  for  Robinson's  signature.  Robinson  refused  to 
sign,  and  Richard  Dixon  took  it  in  its  imperfect  state  to 
the  plaintifi*  and  upon  his,  Richard  Dixon's,  representation 
that  he  had  authority  to  deal  with  it,  the  plaintiff  advanced 
his  money  upon  it,  and  the  blanks  Avere  filled  up  with  the 
date  and  the  plaintifi"s  name  as  payee.  Alderson,  B,,  said  : 
"  Here  the  defendant  signed  his  name  to  a  piece  of  paper 
giving  his  brother  authority  to  make  it  a  promissory  note 
■on  certain  terms ;  lie  makes  it  a  note  on  other  terms;  then 
how  does  that  difier  from  the  case  of  signing  his  brother's 
name  ?  It  would  be  strange  if  this  transaction  amounted 
to  forgery,  and  yet  we  should  hold  this  a  true  instrument." 
In  that  case  the  question  was  not  discussed  whether  the 
point  could  be  raised  under  non  fecit,  as  there  was  a  special 
plea  setting  out  the  facts. 

In  Halifax  v.  Lyle,  3  Ex.  452,  Baron  Parke,  in  giving 
judgment,  said  :  "  If  the  fact  be  that  he  accepted  the  bill, 
or  made  the  note,  leaving  a  blank  for  the  payee's  name, 
and  the  name  was  filled  in  without  his  authority,  he  ought 
to  have  denied  the  acceptance  of  the  bill,  or  the  making 
of  the  note." 

In  Pym  v.  Campbell,  6  E.  &  B.  371,  in  argument,  it  was 
stated,  "  So,  where  the  holder  of  a  bill  writes  his  name  on 
it,  and  hands  it  over,  that  is  no  endorsement,  if  it  was  done 
on  the  terms  that  it  should  not  operate  as  an  endorsement 
till  a  condition  is  fulfilled  :  Bell  v.  Lord  Ingestre,  12  Q.  B. 
317  ;  Marston  v.  Allen,  8  M.  &  W.  494.  It  is  true  a  deed 
cannot  be  given  as  an  escrow  to  the  party,  but  that  is  for 
purely  technical  reasons,  inapplicable  to  parol  contracts." 
In  that  case  Erie,  J.,  said :  "  If  it  be  proved  that  in  fact 
the  paper  was  signed  with  the  express  intention  that  it 
should  not  be  an  agreement,  the  other  party  cannot  fix  it 
as  an  agreement  upon  those  so  signing. '•' 

In  Bell  V.  Lord  Ingestre,  12  Q.  B.  319,  Lord  Denman 
speaks  of  the  delivery  of  the  bill  as  an  escrow,  and  adds : 
It  is  a  singular  sort  of  escrow  ;  for  the  bills  were  delivered 
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to  the  parties  who,  in  the  event  of  their  performing  a  cer- 
tain act,  were  to  be  benefited  by  them." 

Crompton,  J.,  in  Fym  v.  Camphell,  6  E.  &  B.  374,  refers 
to  the  question  of  escrow  when  there  is  a  deed,  and  when 
the  contract  is  by  parol.  He  says  :  "  When  the  instrument 
is  under  seal,  it  cannot  be  a  deed  until  there  is  a  delivery  ; 
and  when  there  is  a  delivery  that  estops  the  parties  to  the 
deed  ;  that  is  a  technical  reason  why  a  deed  cannot  be 
delivered  as  an  escrow  to  the  other  party.  But  parol  con- 
tracts, whether  by  word  of  mouth  or  in  writing,  do  not 
estop.  There  is  no  distinction  between  them,  except  that 
where  there  is  a  writing  it  is  the  lecord  of  the  contract." 

I-Iany  of  the  cases  speak  of  the  delivery  of  notes  and 
incomplete  instruments  as  escrows,  and  the  analogies  of 
incomplete  executions  of  deeds  are  referred  to  in  many 
of  them.  In  the  very  late  case  of  Foster  v.  Machinnon,  L. 
R.  4  C.  P.  704,  where  the  defendant  was  induced  to  endorse 
a  bill,  supposing  he  v/as  merely  giving  a  guaranty,  the 
analogy  to  the  execution  of  deeds  was  argued  upon,  and 
it  was  stated  that  he  never  intended  to  sign,  and  in  con- 
templation of  law^  never  did  sign  the  contract  to  which  his 
name  was  appended.  In  that  case  the  defendant  denied 
the  endorsement,  and  also  shewed  that  it  was  obtained  by 
means  of  a  fraudulent  representation.  But  according  to 
the  judgment  of  the  Court  it  seems  certain  the  defence 
would  come  under  he  did  not  endorse. 

Here,  this  endorsement  was  delivered  to  the  plaintiff 
himself  in  the  nature  of  an  escrow,  only  to  take  effect  as 
an  endorsement  on  the  notes  being  signed  by  William 
Farmer  and  James  Henry  Farmer.  He  therefore,  in  fact, 
never  endorsed  these  notes  as  they  now  are,  nor  ever 
authorized  any  one  to  use  his  signature,  to  make  him 
liable  for  the  notes  on  which  it  is  now  contended  he  is 
an  endorser. 

We  think  he  can  properly  shew  these  facts  in  an  action 
between  this  plaintiff'  and  himself,  who  was  the  very  per- 
son to  whom  the  incomplete  documents  were  delivered, 
and  who  may  be  considered  as  holding  each  one  as  an 
escrow  until  it  was  signed^by^the  proper  persons. 
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The  cases  referred  to  and  language  cited  in  The  Corpo- 
ration  of  Huron  v.  Armstrong,  shew  that  no  particular 
words  are  necessary  to  constitute  the  delivery  of  a  writing 
an  escrow ;  all  the  facts  connected  with  the  transaction 
may  be  looked  to  for  that  purpose.  Young  v.  Austen, 
L.  R.  4  C.  P.  553,  may  also  be  looked  at  as  one  of  the  late 
cases  about  promissory  notes,  varied  by  the  terms  of 
coteraporaneous  agreements.  See  also  Hogg  v.  Skeen,  18 
C.  B.  N.  S.  426. 

We  think  the  rule  should  be  made  absolute  without  costs. 

Rule  absolute. 
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Seduction — C.  S.  U.  C.  ch.  77 — Right  of  Action. 

Declaration  by  husband  and  wife,  that  the  defendant,  after  the  death  of 
the  father  of  K.,  seducec:  said  K.,  then  being  the  dau.sjhter  and  servant 
of  the  wife,  while  the  said  K.  was  unmarried,  and  residing  with  the 
defendant,  and  not  with  her  said  mother,  whereby  the  mother  lost  her 
services,  &c. 

Held^  that  the  declaration  was  good  :  that  the  action  would  lie  ;  and  that 
it  was  unnecessary  to  state  that  the  seduction  took  place  before  the 
mother's  second  marriage,  for  if  essential  to  the  action,  the  plaintiff, 
under  the  declaration,  must  prove  it. 

Declaration. — For  that  the  defendant,  after  the  passing 
of  an  Act  known  as  chapter  seventy-seven  of  the  Consoli- 
dated Statutes  of  Upper  Canada,  and  after  the  death  of  the 
father  of  Mary  Keegan  hereinafter  named,  debauched  and 
carnally  knew  the  said  Mary  Keegan,  then  being  the 
daughter  and  servant  of  the  plaintiff  Ellen  Hogan,  while 
the  said  Mary  Keegan  was  an  unmarried  female  residing 
with  the  said  defendant  herein,  and  not  with  the  said 
Ellen  Hogan,  her  mother,  whereby  the  said  Mary  Keegan 
became  pregnant  with  child,  and  the  plaintiff  Ellen  Hogan 
lost  the  services  of  the  said  Mary  Keegan  for  a  long  time, 
and  incurred  expense  in  nursing  and  taking  care  of  her 
and  about  the  delivery  of  the  said  child. 

Demurrer,  on  the  grounds,  1.  That  it  is  not  alleged  in 
the  declaration  whether  the  cause  of  action  arose  before  or 
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after  the  intermarriage  of  the  plaintiff  Ellen  Hogan  with 
the  plaintiff  Michael  Hogan,  and  if  after  said  intermarriage 
said  plaintiff'  Ellen  Hogan  could  not  have  a  servant  at 
common  law,  or  under  the  statute  mentioned  in  the  declar- 
ation, and  could  therefore  lose  no  service.  2.  That  said 
declaration  is  repugnant  and  bad,  for  stating  that  said 
Mary  Keegan  was  at  one  and  the  same  time  the  servant  of 
the  plaintiff  Ellen  Hogan,  and  yet  residing  with  the  defen- 
dant. 3.  That  the  declaration  does  not  allege  either  that 
the  said  Mary  Keegan  was  the  legitimate  daughter  of  the 
plaintiff  Ellen  Hogan,  or  that  the  plaintiff  Ellen  Hogan 
was  ever  married  to  the  father  of  the  said  Mary  Keegan. 

J.  R.  Martin,  for  the  demurrer.    Idington,  contra. 
The  authorities  cited  are  referred  to  in  the  judgment. 

RiCHAKDS,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  question  is  this  :  Is  the  mother,  whose  child  is 
seduced,  deprived  of  the  action  given  by  our  statute  for 
such  seduction,  because  at  the  time  of  such  seduction  the 
daughter  was  residing  with  the  seducer  ? 

The  section  of  the  statute,  Consol.  Stat.  U.  C,  ch.  77, 
sec.  1,  reads  thus :  "  The  father,  or  in  case  of  his  death,  the 
mother  of  any  unmarried  female  who  has  been  seduced,  and 
for  whose  seduction  the  father  or  mother  could  sustain  an 
action  in  case  such  unmarried  female  were  at  the  time 
dwelling  under  his  or  her  protection,  may  maintain  an  ac- 
tion for  the  seduction,  notwithstanding  such  unmarried 
female  was,  at  the  time  of  her  seduction,  serving  or  resid- 
ing with  another  person,  upon  hire  or  otherwise." 

The  preamble  to  the  original  Act,  7  W.  IV.,  ch.  8,  which 
I  have  referred  to,  commences, Whereas  in  some  cases  the 
law  fails  in  affording  redress  to  joarents  whose  daughters 
have  been  seduced."  The  section  1  of  the  original  Act 
reads  thus :  "  That  the  father,  or  in  case  of  his  death,  the 
mother  of  any  unmarried  female  who  may  be  seduced,  after 
the  passing  of  this  Act,  and  for  whose  seduction  such  father 
or  mother  could  sustain  an  action  in  case  such  unmarried 
female  were  at  the  time  dwelling  under  his  or  her  protec- 
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tion,  shall  be  entitled  to  maintain  an  action  for  seduction, 
notwithstanding  such  unmarried  female  was  at  the  time  of 
her  seduction  serving  or  residing  with  any  other  person, 
upon  hire  or  otherwise,  any  former  law  or  statute  to  the 
contrary  notwithstanding." 

The  decided  cases  on  the  point  raised  by  this  demurrer 
necessary  to  be  referred  to,  are  as  follow  : 

Whitfield  v.  Todd,  1  U.  C,  E.  223,  in  which  the  learned 
Chief  Justice,  Sir  John  B.  Robinson,  said  :  "  It  does  not 
appear  on  tlie  record  that  tJte  Isaac  Whitfield  suing  here  is 
the  husband  of  the  mother,  and  if  it  did,  the  mother  must 
nevertheless  be  joined,  in  order  that  the  action  might 
survive  to  her  in  case  of  her  husband's  death,"  The  plea, 
which  was  held  good,  set  up  that  the  female  seduced  was 
the  unmarried  daughter  of  a  woman  living  in  the  province, 
and  that  the  father  of  the  girl  seduced  was  dead,  and  the 
action  had  been  brought  before  the  expiration  of  six  months 
from  the  birth  of  the  child. 

Lake  et  ux.  v.  Bemiss,  4  C.  P.  430.  The  declaration  was 
held  bad,  because  it  did  not  allege  that  the  father  of  the 
female  seduced  was  dead.  The  difficulty  of  framing  a 
declaration  when  the  mother  and  her  second  husband  sued 
for  the  seduction  of  the  wife's  daughter  was  alluded  to,  and 
the  case  of  Devlin  and  v/ife  v.  Broivn  was  referred  to, 
as  shewing  that  the  action  coidd  be  maintained  when  the 
father  was  dead,  and  the  mother  had  married  again,  and 
the  daughter  had  been  seduced  after  such  second  marriage. 

The  late  Chief  J ustice  Draper  of  this  Court  refers  to  this 
last  case  oi Devlin  and  ivife  v.  Broivn  in  Mcintosh  v.  Tyhuvst, 
23  U.  C.  R.  568,  and  says  :  "  The  declaration  was  special. 
The  case  is  not  rej^orted,  but  I  have  a  brief  note  of  it.  After 
the  first  trial  a  rule  Nisi  was  granted  for  a  new  trial,  or 
to  arrest  the  j  udgment,  because  the  declaration  stated  that 
the  female  seduced  was  the  daughter  of  Mary  Brown,  one 
of  the  plaintiffs,  by  a  former  maD'iage :  that  defendant 
seduced  her,  and  that  the  action  was  brought  within  six 
months  after  tlie  birth  of  the  child  :  that  the  mother  was 
married  to  the  otlier  plaintiff ;  and  the  objection  taken  was, 
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thao  the  aecjaraoion  sliew.  d  ..u  gruuiid  ior  jOxiiiug  him 
the  action.    The  Court  made  the  rule  ab^o.ute  for  anew 
trial  on  the  grounds  stated  in  affidavits,  and  the  plain tifis 
obtained  a  second  verdict,  which  was  moved  against,  but 
the  Court  refused  a  Rule  NisL' 

In  Mcintosh  v.  Tyhurst,  23  U.  C.  R.  565,  the  plaintiff 
sued  for  the  seduction  of  his  step-daughter,  whose  mother 
he  had  married.  He  declared  in  the  common  form  as 
master,  she  residing  with  him,  alleging  loss  of  service,  and 
suinof  within  six  months  of  the  birth  of  the  child,  the 
mother  of  the  girl  seduced  being  then  resident  in  Upper 
Canada,  and  at  the  time  of  her  seduction  living  in  the 
plaintiff's  house,  where  the  seduction  took  place.  The 
plaintiff  himself  was  part  of  the  time  living  at  home,  and 
part  of  the  time  away.  He  was  not  at  home  when  the  girl 
was  seduced.  He  and  her  mother  were  then  living  apart- 
The  plaintiff  was  away  at  his  work.  He  and  her  mother 
had  disagreed.  Before  her  seduction  the  plaintiff  occasion- 
ally wrote  and  sent  money  home.  He  was  working  in 
Paris  about  a  year,  and  came  home  about  two  weeks  before 
the  trial.  It  was  held  the  action  was  brought  by  the 
plaintiff'  too  soon,  uTider  the  statute,  if  brought  as  master  : 
that  it  could  not  be  treated  as  the  mother's  right  of  action 
that  he  Avas  suing  for,  for  in  that  case  she  should  have  been 
made  a  plaintiff',  with  her  husband  joined  for  conformity, 
and  s67nZ>^e  the  declaration,  should  have  been  special.  The 
child  was  born  on  the  10th  October,  1863,  and  the  action 
was  commenced  on  the  23rd  February,  1864,  before  six 
months  had  expired.    A  new  trial  was  granted. 

On  the  new  trial  objections  were  taken  to  the  plaintiff's 
right  to  recover,  in  effect  the  same  as  urged  on  the  argu- 
ment and  in  the  judgment.  The  case  nevertheless  went 
to  the  jury,  who  found  for  the  plaintiff.  On  that  a  new  trial 
was  moved  for,  on  the  ground  of  misdirection,  in  leaving  the 
case  to  the  jury,  notwithstanding  the  ol)jection  that  the 
mother  of  the  girl  seduced  v/as  living  in  the  province,  and 
the  plaintiff  had  commenced  this  action  within  six  months 
of  the  time  of  the  birth  of  the  child. 
3 — VOL.  XXX  U.C.R. 
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The  case  is  again  reported  in  24  U.  C.  K.  448,  and  de- 
cided by  the  same  Judges,  and  the  Court  there  held  that 
the  action  would  lie.  The  learned  Chief  J ustice,  in  giving 
judgment,  said :  "  Nor  do  I  think  that  the  Legislature^ 
when  they  passed  this  Act,  had  in  view  such  a  state  of  facts 
as  exists  in  the  present  case — namely,  the  death  of  the 
father,  leaving  his  wife  and  an  unmarried  daughter  him 
surviving,  the  second  marriage  of  the  mother,  who  takes  her 
daughter  with  her  as  an  inmate  of  her  new  home,  and  the 
seduction  of  the  daughter  while  living  at  the  step-father's." 
The  learned  Chief  J  ustice  then  further  states  an  opinion  of 
the  statute,  which  it  is  contended  applies  to  the  case  before 
us,  and  is  fatal  to  the  plaintiff's  right  to  recover,  viz. :  "  The 
intention  which  I  assume  the  Legislature  to  have  enter- 
tained—namely, to  secure  a  prior  right  of  action  to  the 
father  or  mother  of  the  female  seduced,  and  to  postpone  to 
it  the  Common  Law  right  of  action  of  a  third  party,  with 
whom  such  female  resided  as  a  servant  when  she  was 
seduced— can  hardly,  I  think,  be  held  to  extend  to  a  case 
where  the  mother,  to  whom  the  statutory  right  of  action 
is  only  given  after  the  death  of  the  father,  marries  a 
second  time.  I  think  it  too  much  to  say,  in  construing 
the  first  section,  that  on  the  facts  appearing  this  girl  Jessie 
Tolmie  was  not  residing  with  her  mother,  and  that,  as  the 
consequence,  by  the  first  and  third  sections,  the  mother  had 
for  six  months  the  prior  right  of  action— treating  the  girl 
as  residing  with  another  person  upon  hire  or  otherwise." 

The  view  here  intended  to  be  expressed,  as  I  understand 
the  language,  and  all  that  was  necessary  to  the  decision  of 
the  case,  was,  that  the  learned  Chief  Justice  and  the  Court 
declined  to  hold  that  the  girl  seduced,  when  residing  with 
her  mother,  (and  of  course  her  mother's  husband)  was  not 
residing  with  another  person  upon  hire  or  otherwise,  so  as 
to  give  the  statutory  right  of  action  to  the  mother  alone 
for  six  months,  and  this  view  seems  the  correct  one  from 
the  words  which  follow,  viz :  "  I  prefer  holding  that  this 
particular  case  does  not  fall  within  the  letter  or  spirit  of  the 
Act,  and  therefore  that  the  step-father,  whose  servant  she 
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was,  as  she  resided  in  his  family  doing  acts  of  service,  can 
maintain  this  action  at  Common  Law,  unaffected  and  unfet- 
tered by  any  provision  of  the  statute." 

In  Green  v.  Wright,.  24  U.  C.  R.  245,  the  learned  Chief 
Justice  refers  to  the  first  decision  of  Mcintosh  v.  Tyhurst, 
and  in  the  course  of  his  judgment  indicates  his  view  that 
the  special  right  under  the  statute,  to  bring  the  action 
within  the  six  months,  is  confined  to  those  cases  where  the 
girl  seduced  Avas,  at  the  time  of  her  seduction,  serving  or 
residing  with  another  person  upon  hire  or  otherwise.  He 
adds,  although  the  step-father  was  another  person,  and  not 
one  of  the  parents  of  the  girl  seduced,  yet  the  marriage  of 
the  girl's  mother  to  him,  was  proof  that  the  girl  was  resid- 
ing with  her  mother  whilst  ,she  was  serving  and  residing 
with  him,  so  the  case  does  not  come  strictly  within  the 
statute. 

Smith  et  ux  v.  Crooker,  23  U.  C.  R.  84.  Tlie  declaration 
charged  the  seduction  of  the  wife's  daughter  by  a  former 
marriage,  whilst  living  with  her  step-father,  and  alleged 
that  she  was  the  servant  of  the  plaintiffs,  and  the  plaintiffs 
lost  her  services.  It  was  lield  on  demurrer  the  declaration 
was  bad. 

Hides  and  ivife  v.  Ross,  25  U.  C.  R.  50,  shews  that  an 
action  will  not  lie  by  husband  and  wife  for  the  seduction 
of  the  wife's  illegitimate  daughter,  while  residing  away 
from  the  mother. 

Waters  et  ux.  v.  Poiuers,  29  U.  C.  R.  33G,  merely  follows 
Mcintosh  V.  Tyhurst,  and  holds  that  the  step-father  can 
sue  alone,  and  not  the  mother  and  step-father,  when  the 
girl  is  seduced  when  residing  with  the  step-father. 

Cromie-Y  Skene,  19  C.  P.  328,  in  which  some  of  the  pro- 
visions of  the  statute  are  discussed,  does  not  apply  to  this 
case. 

Whatever  difference  of  opinion  may  exist  on  the  con- 
struction of  this  Act,  it  seems  to  be  conceded  on  all  hands 
that  the  principal  object  the  Legislature  had  in  view,  was 
to  give  the  right  of  action  to  parents  for  the  seduction  of 
their  daughters  when  residing  away  from  home,    And  the 
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most  revolting  feature  of  the  law  as  it  formerly  stood  was, 
and  still  is  in  England,  that  the  master  with  whom  the 
female  mia:ht  be  residine-  at  the  time  of  her  seduction,  was 
often  himself  the  seducer,  and  yet  no  action  could  be  main- 
tained against  him. 

I  do  not  find  any  decided  case  in  our  own  Courts  that  an 
action  will  not  lie  against  a  defendant  who  seduces  a  girl 
residing  with  him,  whose  father  is  dead,  and  whose  mother 
has  married  again. 

It  may  be  argued  from  some  of  the  decided  cases  that 
such  ought  to  be  the  decision  under  our  statute,  but  it  suf- 
fices for  my  present  purpose  that  no  such  decision  has  yet 
been  made,  and  I  think  in  the  cases  to  which  I  have 
referred,  where  the  decisions  come  nearest  to  the  views 
contended  for  by  the  defendant,  the  decision  has  gone  on 
the  express  ground  that  the  girl  seduced  did  not,  at  the 
time  of  her  seduction,  reside  with  another  person  than  her 
mother. 

It  may  be  well  argued  that  the  Legislature  did  not  con- 
template giving  a  special  right  to  bring  the.  action  to  pa- 
rents v/hen  the  daughter  resided  with  them.  That  right 
existed  at  Common  Law,  and  the  step-father  could  always 
have  brought  the  action  for  the  seduction  of  his  step- 
daughter, when  she  was  living  with  him  as  a  member  of 
his  family  and  his  servant.  But  in  the  case  before  us  no 
action  could  be  brought  at  Common  Law,  because  the 
female  seduced  was  not  the  servant  of  the  step-father  or 
mother,  and  residing  with  them. 

The  object  of  our  statute  was  to  aftbrd  redress  to  parents 
whose  daughters  had  been  seduced,  in  cases  where  the 
existing  law  failed  to  give  such  redress.  And  the  effect  of 
the  enactment,  as  I  understand  it,  is  to  give  the  father,  and, 
in  the  event  of  his  death,  the  mother,  the  right  to  bring  an 
action  for  the  seduction  of  their  daughter,  though  residing 
with  another  (or  any  other,  as  in  the  original  Act),  in  all 
those  cases  where  the  father  or  mother  could  have  broui^ht 
the  action  if  the  daughter  when  seduced  had  been  dwelling 
under  the  protection  of  the  father  or  mother, 
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It  is  not  necessary  to  read  it  that  the  action  will  only 
lie  in  those  cases  where,  if  the  seduction  had  taken 
place  in  the  mother's  house,  instead  of  in  the  place  where 
it  actually  occurred,  the  action  would  lie.  The  section  does 
not  even  speak  of  residing  in  the  house  of  the  father  or 
mother,  but  only  of  dwelling  under  his  or  her  protection. 

I  do  not  think,  looking  at  the  whole^of  the  statute  and 
the  intention  of  the  Legislature,  that  the  mother  should  be 
deprived  of  the  right  to  sue  for  the  injury  which  she  had 
sustained  by  the  seduction  of  her  daughter,  merely  because 
she  may  have  married  a  second  husband. 

In  this  case  the  action  could  have  been  maintained  if 
the  daughter  had  been  dwelling  under  the  protection  of  her 
father,  if  living,  not  because  she  would  have  been  his  ser- 
vant, for  that  fact  would  be  assumed  from  his  being  her 
father.  The  statute  seems  to  contemplate  the  mother  hav- 
ing the  same  right  in  that  respect  as  the  father,  after  the 
death  of  the  father.  The  words,  too,  in  giving  the  right  to 
bring  the  action  are  peculiar.  They  can  sustain  the  action 
in  case  the  female  were  at  the  time  dwelling  under  his  or 
her  protection. 

The  latter  part  of  the  second  section  of  the  Act  is  as 
follows :  "But  in  case  the  father  or  mother  of  the  female 
seduced  had,  before  the  seduction,  abandoned  her,  and  re- 
fused to  provide  for  and  retain  her  as  an  inmate,  then  any 
other  person  who  might  at  Common  Law  have  maintained 
an  action  for  such  seduction,  may  maintain  such  action." 

This  shews  that  wdien  the  parents  abandoned  their  child 
and  refused  to  provide  for  her,  or,  in  other  words,  when  she 
was  not  dwelling  under  their  protection,  the  action  could 
be  brought  by  any  other  person  who  might  at  Common 
Law  maintain  the  action. 

Taking  the  whole  statute  together,  I  think,  under  it,  the 
mother  of  the  female  seduced,  when  the  father  is  dead,  has 
a  statutory  right  to  bring  the  action,  and  any  service  or 
loss  of  service  necessary  to  maintain  it  will  be  presumed 
to  be  hers  in  her  quasi  representative  capacity  as  mother, 
when  the  action  is  brouo-ht  for  the  seduction  of  her  dausfh- 
ter  when  residing  with  another  person. 
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I  do  not  pretend  this  view  is  free  from  doubt — on  the 
contrary,  there  are  great  difficulties  in  carrying  out  the 
evident  intention  of  the  Legislature,  consistent  with  the 
recognized  principles  of  the  Common  Law  applicable  to  this 
action;  but  I  am  not  disinclined  to  carry  out  what  I  believe 
was  the  intention  of  the  Legislature  in  passing  this  Act  in 
this  respect — to  give  to  the  mother,  after  the  husband's 
death,  the  same  remedy  he  would  have  had  if  living,  to 
prosecute  for  the  seduction  of  her  daughter  living  with 
another  person  at  the  time  of  the  seduction.  I  am  less 
disinclined  to  seek  reasons  for  thwarting  that  intention  in 
a  case  like  the  present,  where  the  defendant  himself,  who  was 
her  master  and  with  whom  she  resided,  is  the  seducer  ;  and 
I  think  we  may  properly  hold,  in  accordance  with  the 
views  of  those  who  interpreted  the  law  shortly  after  it 
passed,  when  a  similar  action  was  maintained  in  Devlin 
and  wife  v.  Brown,  and  with  the  expressed  opinion  in  favor 
of  that  view  by  Sir  J ohn  B.  Kobinson  already  referred  to. 

The  language  of  the  late  Sir  J.  B.  Macau  lay,  in  Lake  v. 
Bemiss,  seems  to  favor  the  same  view. 

As  to  the  formal  objection,  the  want  of  the  allegation 
that  the  seduction  took  place  before  the  marriage  of  the 
plaintiffs,  if  it  should  be  necessary  to  sustain  the  action  that 
the  seduction  took  place  before  the  marriage,  then  the 
plaintiffs  would  be  bound  to  prove  it  at  the  trial  under  the 
declaration.  If  the  defendant  wishes  to  raise  that  question 
on  the  record,  he  can  do  so  by  plea.  Under  the  modern 
rules  of  pleading,  I  understand  this  is  now  the  proper 
course.  If  in  no  view  that  can  be  presented  of  the  matter 
can  the  plaintiff  recover,  then  you  demur  generally,  and  if 
the  Court  decide  that  in  any  view  that  can  be  taken  the 
action  will  lie,  the  plaintiff  will  be  bound  to  prove  that  view 
on  the  trial,  or  the  verdict  will  be  for  the  defendant  (a). 
If  the  pleading  is  likely  to  embarrass,  it  may  be  amended 
at  the  cost  of  the  party  ofiending. 

The  second  objection  is  one  to  the  right  given  by  the 
Lefrislature,  and  cannot  be  taken  to  the  declaration. 


(a)  See  Tench  v.  Swinyard,  29  U.  C.  R.  319. 
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In  Hicks  et  ux.  v.  Ross,  25  U.  C.  R.  50,  the  question  of 
legitimacy  was  raised  under  the  plea,  which  I  suppose 
might  have  been  done  here.  At  all  events  the  remarks 
already  made  about  the  first  objection  will  apply  to  this. 

The  authorities  referred  to  in  Roche  v.  Pcdriclc,  in  this 
Court  {a),  and  the  case  of  Young  v.  Austen,  L.  E,.  4  C.  P.  557, 
referred  to  in  the  argument,  shew  that,  since  the  Common 
Law  Procedure  Act,  pleadings  are  not  construed  by  the 
strict  rules  which  formerly  prevailed. 

J itdcpnent  for  'plaintiff. 


Bettis  v.  Weller  et  al. 

Promissory  Note — Payable  in  l^.  S.  Funds — Pleading. 

Held,  that  a  note  made  in  this  province,  payable  in  current  funds  of  the 
United  States  of  America,  was  not  a  promissory  note. 

The  plaintiff  having  declared  upon  such  note,  the  defendant  pleaded 
setting  it  out  in  hcEC  verba,  and  alleging  that  it  was  made  in  this  pro- 
vince :  that  the  current  funds  mentioned  were  paper  notes  issued  by 
the  United  States  Government,  and  current  there  as  money,  but  that 
the  dollar  named  in  them  was  not  equal  to  the  dollar  of  our  money, 
nor  of  any  fixed  value  5  and  that  except  by  the  indorsement  of  said 
notes  by  defendant,  there  was  no  contract  between  them  and  the  plain- 
tiff. Held,  that  the  plea  was  good,  and  not  objectionable  as  varying 
the  written  contract  by  parol. 

Declaration. — For  that  one  W.  L.  Weller,  on  the  1st 
of  May,  1866,  by  his  promissory  note  now  overdue,  pro- 
mised to  pay  to  the  defendant  W.  H.  Weller,  or  order,  S200 
in  current  funds  of  the  United  States  of  America,  one  year 
after  date,  Avith  interest  at  seven  per  cent  per  annum,  and 
said  defendant  W.  H.  Weller  indorsed  the  same  to  the  de- 
fendant C.  A.  Weller,  who  indorsed  the  same  to  the  plain- 
tiff, and  the  said  note  was  duly  presented  for  payment  and 
was  dishonored,  whereof  the  defendants  respectively  had  due 
notice,  but  they  did  not  nor  did  either  of  them  pay  the  same. 
[Second  and  third  counts,  on  similar  notes  for  $300  each, 


(a)  Not  reported. 
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payable  respectively  two  and  three  years  after  date.]  And 
the  plaintiff  avers  that  the  said  principal  sums  of  said  pro  - 
missory notes,  being  eight  hundred  dollars  in  current  funds 
of  the  United  States  of  America,  are  equal  to  five  hundred 
and  eighty-two  dollars  of  lawful  money  of  Canada. 

Plea. — That  the  said  alleged  note  in  the  first  count  men- 
tioned was  and  is  in  the  words  and  figures  following,  and 
not  otherwise,  that  is  to  say  : 

"  Cobourg,  1st  May,  1866. 
"  One  year  after  date  I  promise  to  pay  to  the  order  of 
W.  H.  Weller,  at  the  Bank  of  Toronto,  in  Cobourg,  two 
hundred  dollars,  current  funds  of  the  United  States  of 
America,  with  interest  at  seven  per  cent,  per  annum. 

"  W.  L.  Weller." 

And  the  defendants  further  say,  (setting  out  the 
other  two  notes  in  the  same  way).  And  the  defend- 
ants further  say  that  Cobourg  in  the  said  notes  men- 
tioned is  the  Town  of  Cobourg,  in  the  County  of  Nor- 
thumberland, in  the  Province  of  Ontario,  and  that  current 
funds  of  the  United  States  of  America  in  the  said  notes 
mentioned  vv^ere  at  the  time  of  the  making  of  the  said  notes^ 
and  still  are,  certain  paper  notes  or  debentures,  issued  by 
and  in  the  name  of  the  Government  of  the  United  States 
of  America,  which  by  the  laws  of  the  said  United  States 
passed  and  still  pass  current  in  the  said  United  States  as 
money,  and  which  purport  to  be  promises  to  pay  certain 
sums,  the  unit  whereof  is  denominated  a  dollar,  but  the 
dollar  named  in  and  represented  by  the  said  current  funds 
is  not  equal  in  value  to  a  dollar  of  lawful  money  of  Canada, 
nor  was  it  at  the  making  of  the  said  notes,  nor  has  it  since 
been,  nor  is  it  of  any  fixed  or  certain  value,  but  was  and  is 
of  variable  and  uncertain  value.  And  the  defendants  fur- 
thoi-  sny  that,  except  by  the  indorsement  by  them  respec- 
tively of  the  said  notes,  there  was  not  at  any  time  any 
contract  whatever  between  them  or  either  of  them  and 
the  plaintiff,  with  respect  to  the  matters  in  the  declaration 
mentioned. 
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Demurrer,  on  the  grounds,  1.  That  the  promissory  notes 
mentioned  are  valid  and  unobjectionable.  2.  That  the 
words  "  current  funds  of  the  United  States  of  America"  are 
merely  descriptive,  and  shew  that  the  amount  was  payable 
at  the  rate  of  exchange  between  the  United  States  of 
America  and  the  Dominion  of  Canada,  at  the  date  of  the 
maturity  of  the  notes.  3.  That  the  defendants  admit  that 
"current  funds  of  the  United  States"  pass  current  as 
money,  and  therefore  the  notes  declared  on  are  promises  to 
pay  a  sum  certain  in  money,  and  are  therefore  unobjec- 
tionable as  notes.  4.  That  the  notes  as  set  out  in  the 
pleadings  are  payable  generally,  and  not  at  any  certiiin 
place  only,  and  not  otherwise  or  elsewhere.  5.  Tluit  the 
plea  sets  up  a  parol  qualification  or  variation  of  a  written 
contract. 

The  case  was  argued  in  Michaelmas  Term  last. 

Cromhie,  for  the  demurrer,  cited  Yates  v.  Nash,  8  C.  B. 
N.  S.  581 ;  Eclis  v.  Biirjj,  G  B.  &  C.  433  ;  Saunderson  v. 
Piper,  5  Bing  N.  C.  433  :  Palmer  v.  Faknestock,  9  C.  P. 
172  :  Ckitty  on  Bills,  Ed.  1859,  p.  8G. 

C.  S,  Patterson,  contra,  cited  Cushman  v.  Peid,  5  P.  R. 
121  ;  Craioford  v.  Beard,  13  C.  P.  85  ;  Judson  v.  Orifjln, 
lb.  350  ;  Sheriff  Y.  Ilolcomhe,  lb.  590. 

Morrison,  J. — The  question  raised  on  this  demurrer  is, 
whether  the  documents  declared  upon  are  promissory  notes. 
In  the  case  of  Gray  v.  Warden,  29  U.  C.  R.  535,  decided  in 
this  Court  last  term,  after  the  fullest  consideration,  we 
were  of  opinion  that  an  instrument  drawn  payable  in 
Canada  bills  was  not  a  promissory  note,  being  restricted 
to  redemption  or  payment  in  such  bills.  The  notes  in  this 
case  were  made  in  this  province,  and  their  redemption 
I'estricted  to  current  funds  of  the  United  States  of  America, 
which  is  equally  if  not  more  objectionable,  and  are  there- 
fore not  promissory  notes. 

Mr.  Crombie  pressed  that  on  the  last  ground  of  demurrer 
taken  the  plea  was  bad.    The  declaration  on  its  face  is  bad, 
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and  the  defendant  must  be  entitled  to  our  judgment ;  but 
I  see  no  good  objection  to  the  defendant  setting  out  in  his 
plea  the  instruments  in  hcec  verba.  In  Sprye  v.  Porter,  7 
E.  &  B.  58,  where  the  demurrer  was  to  a  plea.  Lord  Camp- 
bell says,  "  There  can  be  no  doubt  that  the  defendant  is  at 
liberty  to  allege  that  the  written  agreement  declared  upon 
was  merely  colourable,  and  to  disclose,  as  a  defence,  the 
real  nature  of  the  transaction." 

Wilson,  J.,  concurred. 

Judgment  for  defendants. 


King  v.  King. 

Coinpariso7i  of  writings — C.  L.  P.  A.,  sec.  213, 

Action  upon  a  note.  Plea,  non  fecit.  The  Plaintiff  put  in  a  bond  ad- 
mitted to  have  been  signed  by  defendant,  and  called  no  witnesses, 
contending  that  the  jury  might  compare  the  two  writings,  and  find  their 
verdict  thereon.  Gait,  J.,  at  the  trial  held  that  this  could  not  be 
done,  and  nonsuited  the  Plaintiff, 

Per  Morrison,  J.,  the  nonsuit  was  right.  Per  Wilson,  J.,  it  was 
wrong. 

This  was  an  action  brought  by  a  son  against  his  father, 
to  recover  the  amount  of  a  promissory  note  of  $500, 
alleged  to  be  made  by  the  defendant  payable  to  the  plain- 
tiff.   Plea,  non  fecit. 

The  case  was  tried  before  Gait,  J.,  at  the  last  Fall 
Assizes,  at  Milton. 

The  plaintiff  called  three  witnesses,  whose  testimony 
proved  nothing  relating  to  the  note  or  the  making  of  it. 
The  note  was  then  produced,  and  the  plaintiff's  counsel 
produced  a  bond  to  which  was  an  admitted  signature 
of  the  defendant.  He  then  closed  his  case,  contending 
that  the  comparison  of  the  signature  to  the  bond  with  the 
signature  to  the  note  might  be  made  by  the  jury,  and  that 
if  they  were  satisfied  there  was  sufficient  to  prove  the 
making  of  the  note,  and  that  they  could  give  their  verdict 
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on  compariDg  the  two  documents,  without  any  witnesses 
being  called. 

This  was  objected  to  by  the  defendant.  The  learned  Judge 
was  of  opinion  that  a  witness  must  be  called  as  to  the  gen- 
uineness of  the  signature  of  the  note  sued  upon,  after  which 
a  comparison  might  be  made  by  the  jury,  if  the  signature 
was  disputed,  and  he  nonsuited  the  plaintiff. 

In  Michaelmas  term  last,  Harrison,  Q.  C,  obtained  a  rule 
nisi  for  a  new  trial,  for  misdirection  of  the  learned  Judge 
in  ruling  that  there  was  no  evidence  to  submit  to  the  jury 
in  support  of  the  declaration  as  against  the  plea  of  non 
fecit,  and  in  refusing  to  submit  to  the  jury  for  comparison 
the  note  sued  upon  with  the  defendant's  bond,  which  at 
the  trial  was  admitted  and  proved  to  the  satisfaction  of  the 
Judge  to  be  genuine,  and  in  himself  making  the  comparison 
and  refusing  to  allow  the  jury  to  do  so. 

In  Hilary  Term  last  B.  Read  shewed  cause.  He  re- 
ferred to  Doe  Perry  v.  Neivton,  5  A.  &  E.  515  ;  Birch  v. 
Riclgway,  1  F.  &  F.  270;  Cressivell  v.  Jackson,  2  F  &  F.  24. 

Harrison,  Q.  C,  supported  the  rule,  citing  lay,  Ev.,  5th 
Ed.,  1590;  Cohhett  v.  Kilminster,  4  F.  &  F.  490;  Eoyal 
CoAwxlian  Bank  v.  Broiun,  27  U.  C.  R.  41,  45. 

Morrison,  J. — This  was  an  action  on  a  note  made  by 
the  defendant,  to  which  he  pleads  non  fecit.  At  the  trial 
the  plaintiff  produces  a  paper  with  an  admitted  signature 
of  the  defendant  signed  to  it,  which  with  the  disputed  note 
he  puts  in,  calls  no  witness  whatever,  either  for  the  purpose 
of  proving  the  handwriting  to  the  note  or  to  compare  the 
note  with  the  admitted  signature,  and  closes  his  case,  submit- 
ting that  he  has  made  out  a  case  to  go  to  the  jury,  and  con- 
tending that  it  is  for  the  jury  to  say,  from  the  two  papers, 
whether  the  handwriting  to  the  note  is  that  of  the  defend- 
ant, and  that  the  Judge  was  bound,  under  the  provisions 
of  the  213th  section  of  the  Common  Law  Procedure  Act,  to 
say  that  there  was  evidence  and  a  case  to  go  to  the  jury, 
and  to  leave  it  to  them  to  say  -whether  the  plaintiff  was 
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entitled  to  recover ;  and  the  question  for  our  determination 
is,  whether  the  learned  J udge  was  so  bound. 

We  were  referred  to  several  I^isi  Prius  decisions,  in  cases 
under  the  Common  Law  Procedure  Act — Cohhett  v.  Kil~ 
minster,  4  F.  &  F.  490 ;  Cresswell  v.  Jackson,  2  F.  &  F.  24  ; 
Birch  Y.  Riclgiuay,  1  F.  &  F.  270 — in  support  of  such 
a  mode  of  proof  being  allowed,  but  on  examining  these 
cases,  in  all  of  them  witnesses  were  called.  But  even  if  a 
iYisi  Prius  authority  had  been  found  going  the  length  con- 
tended for  in  this  case,  I  would  not  feel  myself  bound  by  it, 
for  I  cannot  think  it  ever  was  the  intention  of  the  Legis- 
lature to  go  so  far,  or  that  the  213th  section  of  the  Com- 
mon Law  Procedure  Act  in  effect  enables  a  party  to  make 
out  ai  case  for  a  jury  as  attempted  at  the  trial  here. 

The  213th  section  enacts,  that Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satisfaction  of  the 
J  udge  to  be  genuine,  shall  be  permitted  to  be  made  by 
witnesses;  and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same  may  be  submitted  to  the 
Court  and  jury,  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute." 

In  my  judgment  the  section  clearly  indicates,  that  where 
a  writing  is  disputed  either  party  may,  after  satisfying  the 
Judge  by  proof,  or,  as  in  this  case,  by  admission,  that  a 
writing  produced  is  genuine,  that  in  such  case  comparison 
of  the  two  writings  may  be  made  by  witnesses,  and  the 
evidence  of  such  witnesses  may  be  submitted  to  the  jury. 
The  genuineness  of  the  writing  is  made  a  collateral  fact  for 
the  Judge ;  the  writings  and  the  testimony  of  the  wit- 
nesses thereupon  are  evidence  for  the  jury  on  the  issue  be- 
tween the  parties. 

I  doubt  that  it  was  the  intention  of  the  Legislature  to 
dispense  with  the  usual  mode  of  proof  of  handwriting  pre- 
vious to  the  Common  Law  Procedure  Act.  I  am  inclined 
to  think  that  the  object  was  only  to  extend  it  by  permit- 
ting, in  cases  of  disputed  writing,  comparison  with  genuine 
writings  not  in  evidence  for  any  other  purpose  in  a  cause. 
To  sanction  a  practice  such  as  is  contended  for  in  this  case 
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would,  in  my  opinion,  be  very  objectionable,  obviously 
open  to  abuse,  irrespective  of  the  consideration  that  it 
might .  frequently  happen  that  many  jurors  may  not  be 
competent  to  form  an  opinion  merely  by  comparison. 

I  think  the  learned  Judge  was  right  in  directing  a  nonsuit 
in  this  case,  although  I  am  not  prepared  to  say  that  before 
evidence  by  comparison  is  given,  that  a  witness  should  be 
called  to  swear  to  the  genuineness  of  the  disputed  writing. 
T  only  decide  that  it  is  not  sufficient  to  hand  to  the  jury  a 
genuine  witing  and  the  disputed  one. 

I  have  carefully  read  over  the  evidence  of  the  witnesses 
examined  by  the  plaintiff*  previous  to  putting  in  the  note 
in  question,  and  I  find  no  testimony  to  go  to  the  jury  in 
support  of  the  plaintiff* 's  case. 

I  think  the  rule  should  be  discharged. 

Wilson,  J. — The  case  of  Cohbett  v.  Kilminster,  4  F.  &  F.  • 
490,  is  a  decision  I  am  quite  content  to  follow. 

The  argument  of  the  reporter  in  his  note  to  that  case,  is 
also  satisfactory  to  my  mind. 

It  is  true  the  statute  says  the  comparison  shall  be  per- 
mitted to  be  made  by  loitnesses,  and  that  the  writings  and 
the  evidence  of  vjitnesses  respecting  the  name  may  be  sub- 
mitted to  the  Court  and  jury.  But  it  is  not  said  the  com- 
parison shall  be  made  only  by  witnesses. 

In  Taylor  on  Evidence,  4th  edition,  1562,  it  is  said,  "  The 
comparison  may  be  made  by  the  jury  themselves,  or,  in  the 
event  of  there  being  no  jury,  b}^  the  Court."  This  has 
been  repeated  in  the  5th  edition,  p.  1590. 

By  the  former  law  it  was  permitted  to  the  jury  to  com- 
pare a  disputed  writing  with  one  proved  and  given  in  evi- 
dence in  the  cause,  and  relevant  to  the  issue  raised  on  the 
record  :  Doe  dem.  Mudd  v.  Suckermore,  5  A.  &  E.,  703,  734. 

I  see  no  objection  to  the  rule  proposed  ;  for  either  party, 
if  not  satisfied  with  the  opinion  of  the  Judge  or  jury,  may 
call  witnesses. 

The  suggestion,  that  where  the  jury  makes  the  compari- 
son the  opinion  formed  or  the  result  arrived  at  has  not 
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the  sanction  of  an  oath,  as  it  would  have  if  -  witnesses  were 
examined  on  the  point,  has  not,  I  think,  much  force,  even 
if  it  be  correct. 

The  course  pursued  under  the  old  rule  was  equally  open 
to  the  same  objection,  but  yet  it  was  the  law.  And  is  it 
true  that  there  is  not  the  sanction  of  an  oath  in  such  a 
case  ?  The  jury  examine  the  disputed  with  the  genuine 
writing,  which  is  evidence,  and  is  in  evidence,  and  they 
are  required  to  say  upon  the  evidence  which  the  genuine 
writing  affords,  whether  in  their  opinion  the  disputed  vnit- 
ing  is  or  is  not  a  genuine  writing  also.  All  this  they  do 
under  the  solemnity  of  an  oath. 

The  rule  should,  in  my  opinion,  be  made  absolute  to  set 
aside  the  nonsuit. 

Richards,  C.  J.,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

The  Court  being  thus  equally  divided,  the  rule  dropped. 


Archibald  v.  Haldan. 

Insolvent  Act  of  1869. — Notice  of  action  to  assignee—Mortgagee  of  goods 
rights  of  under  section  50. 

An  Official  Assignee  in  Insolvency  sued  for  trespass  in  taking  and  selling 
goods,  is  not  entitled  to  notice  of  action. 

So  held  m  accordance  with  the  cases  deciding  that  a  SheriflP  is  not  entitled 
to  such  notice  ;  but  Wilson^  J.,  but  for  these  decisions  would  have 
thought  otherwise. 

The  defendant  pleaded  (relying  upon  the  50th  section  of  the  Insolvent 
Act  of  1869),  that  before  the  writ  of  attachment  hereinafter  mentioned, 
one  C.  mortgaged  the  goods  to  the  plaintiff :  that  while  said  goods  were 
in  C's  possession,  the  mortgage  providing  that  he  should  retain  them 
until  default,  the  Sheriff  seized  the  goods  under  an  attachment  in  Insol- 
vency issued  at  the  suit  of  one  M.,  and  placed  them  in  the  custody 
of  defendant,  being  an  official  assignee  and  guardian,  and  defendant 
being  afterwards  duly  made  assignee  of  C's  estate,  sold  the  goods — 
which  are  the  alleged  trespasses.  Held  a  bad  plea,  for  only  nega- 
tiving a  default  by  C,  when  the  attachment  issued,  not  when  defend- 
ant received  and  sold  the  goods. 

Semhle,  that  the  section  referred  to  only  restrains  a  suit  by  creditors  who 
have  proved,  or  can  prove,  on  the  estate,  and  does  not  prevent  a 
mortgagee  from  suing  in  trespass  for  a  wrongful  taking  of  the  goods. 


Declaration.    Trespass  for  taking  goods,  and  trover. 
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Third  Plea. — That  the  supposed  trespasses  were  com- 
mitted after  the  passing  of  an  Act  known  as  "  The  Insolvent 
Act  of  1869,"  and  were  committed  by  the  defendant  as 
guardian  and  assignee  under  and  by  virtue  of  the  said 
statute,  and  no  notice  in  writing  was  delivered  to  the  de- 
fendant, or  left  at  his  usual  place  of  abode  by  the  plaintift', 
his  attorney  or  agent,  of  the  commencing  this  action,  one 
month  before  the  same  was  commenced,  pursuant  to  the 
statutes  in  that  behalf. 

Fourth  Plea. — That  before  the  issue  of  the  Writ  of  At- 
tachment hereinafter  mentioned,  one  James  Campbell,  to 
wit,  on  or  about  the  twelfth  day  of  August  last,  made  a 
(conveyance  by  way  of  mortgage  to  the  said  plaintiff  of  the 
o-oods  and  chattels  in  the  declaration  mentioned,  the  said 
James  Campbell  then  and  from  thenceforth,  until  the 
attachment  thereof  hereinafter  mentioned,  being  in  posses- 
sion of  the  same,  as  security  for  the  repayment  to  the  plain- 
tiff of  a  certain  sum  of  money,  with  interest,  at  a  time 
therein  mentioned  :  that  subsequent  to  the  execution  of  the 
said  conveyance,  and  to  the  passing  of  a  certain  Act  known 
as  "  The  Insolvent  Act  of  1869,"  and  after  the  same  came 
in  force,  and  before  the  time  for  repayment  of  the  said 
moneys  had  expired,  and  while  the  said  James  Campbell 
was  a  trader  within  the  meaning  of  the  said  Act,  and  while 
the  said  goods  and  chattels  were  in  his  possession,  the  said 
chattel  mortgage  providing  that  the  same  should  so  remain 
until  default  in  payment  of  the  moneys  aforesaid,  a  certain 
writ  of  attachment  in  insolvency  duly  issued  out  of  the 
County  Court  of  the  County  of  Huron,  within  which 
county  the  said  J.  C.  did  then  reside,  in  the  form  and  ac- 
cording to  the  provisions  of  the  said  Act,  at  the  suit  of  one 
A.  M.,  directed  to  the  Sheriff  of  the  said  County  of  Huron, 
who,  under  and  by  virtue  of  the  said  writ,  and  in  pursuance 
of  the  said  statute,  did,  by  his  agent,  duly  seize  and  attacl  i 
the  said  goods  and  chattels,  the  same  not  being  exempt 
from  such  seizure ;  and  the  defendant  then  and  still  being 
an  official  assignee  in  and  for  the  said  County  of  Huron, 
the  said  Sheriff  did  place  the  said  goods  and  chattels  in  his 
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custody  as  guardian  under  the  said  statute,  and  that  the 
same  so  continued  until  such  proceedings  were  had  and 
taken  as  constituted  the  said  defendant  assignee  of  the 
estate  of  the  said  James  Campbell,  when  he  advertised  and 
made  sale,  according  to  the  said  statute  in  that  behalf,  of 
the  said  goods  and  chattels  in  the  declaration  mentioned, 
as  he  lawfully  might  for  the  causes  aforesaid — which  are  the 
alleged  trespasses. 

Demurrer.  That  the  said  plea  does  not  deny  that  the 
goods  mentioned  in  the  first  and  second  counts  were  the 
plaintiff's. 

That  it  is  not  shewn  by  said  plea  that  the  plaintiff  had 
not  the  possession  and  right  to  possession  of  the  said  goods 
at  the  time  the  Sheriff  seized  said  goods,  or  at  the  time 
he  placed  them  in  the  custody  of  defendant,  or  at  the  time 
the  defendant  sold  them  as  in  said  plea  mentioned. 

That  it  is  not  shewn  by  said  plea  that  at  any  of  the 
times  aforesaid  the  said  J,  C.  in  said  plea  mentioned,  or  the 
defendant  as  guardian  or  assignee,  had  any  right  or  interest 
in  said  goods,  or  any  right  to  possession  thereof  as  against 
the  plaintiff,  or  that  said  goods,  or  any  of  them,  at  any  of 
the  times  aforesaid,  were  the  goods  or  property  of  the  said 
J,  C.  or  the  defendant  as  against  the  plaintiff. 

S.  Richards,  Q.C.,  for  the  demurrer.  The  defendant  is 
not  a  public  officer  within  the  meaning  of  Consol.  Stat. 
U.  C.  ch.  126.  The  Sheriff  has  been  held  not  to  be  ''an 
officer  or  person  fulfilling  any  public  duty,"  and  not  to  be 
doing  anything  "  in  the  performance  of  such  public  duty," 
when  he  is  acting  in  a  private  civil  suit  between  parties 
as  the  officer  of  the  Court :  McWhirter  v.  Corbett,  4  C.  P. 
208  ;  see  also  Davis  v.  Williams,  13  C.  P.  865  ;  and  the 
assignee  in  insolvency  cannot  be  a  public  officer  when  the 
Sheriff  is  not.  The  50th  section  of  the  Insolvent  Act 
of  1869  does  not  prevent  a  suit  being  brought  at  law 
against  the  assignee,  though  it  affords  an  additional  remedy 
in  favour  of  one  having  a  cause  of  complaint  against 
him.    The  fourth  plea  does  not  shew  that  the  plaintiff, 
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at  the  time  of  the  commencement  of  this  suit,  or  at  the 
time  of  the  delivery  of  the  goods  by  the  Sheriif  to  the 
defendant,  or  at  the  time  of  the  sale  of  them  by  the 
defendant,  had  not  the  immediate  right  to  possession  and 
property  in  the  goods.  It  merely  shews  that  at  the  time 
the  writ  of  attachment  issued  the  money  was  not  due  or 
payable  by  Campbell  to  the  plaintiff,  and  that  Campbell 
down  to  and  at  that  time  was  still  lawfully,  by  the  terms 
of  the  mortgage,  in  possession  of  the  goods. 

Robinson,  Q.C.,  contra.  A  pathmaster  has  been  held 
to  be  a  public  officer,  and  entitled  to  notice  of  action  : 
Hellkvell  v.  Taylor,  16  U.  C.  R.  279 ;  so  also  a  pound- 
keeper  :  Davis  v.  Williams,  13  C.  P.  365.  Official  assignees 
are  appointed  by  the  Boards  of  Trade  or  by  the  County 
Judge  if  there  is  no  Board  of  Trade  and  are  required  to 
give  security  :  Insolvent  Act  of  1869,  sec.  31 ;  and  they 
are  compelled  to  receive  the  property  seized  by  the  Sheriff 
from  him  :  sec.  25.  They  are  therefore  different  from  the 
nominees  of  the  debtor.  The  50th  section  of  the  Act 
may  be  an  extraordinary  one,  but  it  is  very  explicit, 
and  in  the  face  of  it  this  action  cannot  be  maintained. 
It  declares  that  ''  every  interim  assignee,  guardian  and 
assignee,  shall  be  subject  to  the  summary  jurisdiction  of 
the  Court  or  Judge  in  the  same  manner  and  to  the  same 
extent  as  the  ordinary  officers  of  the  Court  are  subject  to 
its  jurisdiction,  and  the  performance  of  their  respective 
duties  may  be  compelled,  and  all  remedies  sought  or 
demanded  for  enforcing  any  claim  for  a  debt,  privilege, 
mortgage,  hypothec,  lien  or  right  of  property  upon,  in,  or 
to  any  efiects  or  property  in  the  hands,  possession  or 
custody  of  the  assignee,  may  be  obtained  by  an  order 
of  the  Judge  on  summary  petition  in  vacation,  or  of  the 
Court  on  a  rule  in  term,  and  not  by  any  suit,  attachment, 
opposition,  seizure  or  other  proceeding  of  any  kind  what- 
ever ;  and  obedience  by  tlie  assignee  to  such  order  may  be 
enforced  by  such  Judge  or  Court  under  the  penalty  of 
imprisonment  as  for  contempt  of  Court  or  disobedience 
thereto,  or  he  may  be  dismissed,  in  the  discretion  of  the 
5 — VOL.  XXX  U.CR. 
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Court  or  Judge."  The  plaintiff  here  is  attempting  by  suit 
to  enforce  his  rights  as  mortgagee,  which  the  Statute  pro- 
hibits, and  except  under  the  mortgage  he  has  no  claim  : 
The  Queen  v.  Master,  L.  E.  4  Q.  B.  285  ;  Crisp  v.  Bunhury, 
8  Bing.  894.  It  sufficiently  appears  that  Campbell  was 
the  owner  of  the  goods  which  he  mortgaged,  for  it  is  said 
he  was  in  possession  of  them  by  the  terms  of  the  mortgage. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

If  a  Sheriff  is  a  person  not  fulfilling  a  public  duty  when 
he  is  acting  between  parties  under  civil  process,  and  it  has 
so  been  decided  in  two  cases,  a  guardian  or  assignee  cannot, 
we  think,  be  considered  to  be  any  more  a  public  officer 
than  a^Sheriff  is. 

The  Sheriff  executes  the  attachment  against  insolvent 
estates,  and  he  delivers  the  property  seized  to  the  guardian 
or  assignee. 

If  the  Sheriff  is  not  to  be  regarded  as  performing  a 
public  duty-  in"^  executing  ordinary  civil  process,  he  can- 
not be  regarded  as  performing  a  public  duty  when  he  is 
executing  an  [insolvent  attachment.  And  it  would  be 
unreasonable,  while  holding  the  Sheriff  in  the  last  case 
not  to  be  discharging  a  public  duty  when  he  seizes  and 
hands  over?  the  insolvent  estate,  to  hold  that  the  guardian 
or  assignee  io  whom  the  same  was  delivered  was  a  public 
officer,  and JwasJ performing  a  public  duty.  The  assignee 
cannot  claim  any  greater  protection  or  privilege  than  the 
Sheriff  can. 

We  are  therefore  of  opinion,  on  the  authority  of  the  cases 
referred  to,  that  the  defendant  was  not  entitled  to  notice 
of  action. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer 
to  the  third  plea. 

I  may  add  that  in  Henly  v.  The  Mayor  of  Lyme,  5 
Bing.  91,  107,  Best,  C.  J.,  said:  "Then,  what  consti- 
tutes a  public  officer  ?  In  my  opinion,  every  one  who 
is  appointed  to  discharge  a  public  duty,  and  receives  a 
compensation  in  whatever  shape,  whether  from  the  Crown 
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or  otherwise,  is  constituted  a  public  officer.  Bishops,  cer- 
tainly, are  paid  by  the  Crown,  not  in  money,  but  by  estates 
which  have  been  granted  to  them ;  and  in  consequence  of 
the  grant  of  such  estates  certain  duties  have  been  imposed 
on  the  bishops ;  such,  for  instance,  as  holding  Ecclesiastical 
Courts.  Does  any  man  doubt,  if  a  bishop,  by  neglect  to 
hold  an  Ecclesiastical  Court,  prevents  an  individual  from 
obtaining  probate  of  a  will,  by  which  he  sustains  an  injury, 
an  action  might  be  maintained  against  such  bishop  for  the 
consequence  of  that  neglect  ?  Clergymen  are  public  ser- 
vants. *  *  *  And  it  has  been  decided,  that  if  a  clergyman 
refuse  to  administer  the  sacrament  to  a  man  who  is  thereby 
prejudiced  in  his  civil  rights,  an  action  is  maintainable 
against  the  clergyman.  So  if  a  clergyman  were  to  neglect 
to  register  a  person  brought  to  be  baptized;  and  in  conse- 
quence of  that  such  person  should  lose  an  estate,  does  any 
man  doubt  an  action  could  be  maintained  against  him  ? 
If  the  Bank  of  England  refuse  to  transfer  stock,  an  action 
may  be  maintained  against  them.  *  *  *  It  seems  to  me 
that  all  these  cases  establish  the  principle,  that  if  a  man 
takes  a  reward — whatever  be  the  nature  of  that  reward, 
whether  it  be  in  money  from  the  Crown,  whether  it  be  in 
land  from  the  Crown,  whether  it  be  in  lands  or  money 
from  an  individual — for  the  discharge  of  a  public  duty, 
that  instant  he  becomes  a  public  officer ;  and  if  by  any 
act  of  negligence,  or  any  act  of  abuse  in  his  office,  any 
individual  sustains  an  injur}^,  that  individual  is  entitled  to 
redress  in  a  civil  action." 

If  the  Sheriff  were  to  punish  or  confine  a  prisoner  in 
custody  on  civil  process  in  a  reasonable  manner,  to  enforce 
due  obedience  and  good  behaviour,  and  an  action  were 
brought  against  him  by  the  prisoner  for  the  punishment 
imposed,  could  it  be  said  the  Sheriff  was  not  performing  ^ 
public  duty,  or  acting  as  a  public  officer  ?  If  it  could  not, 
it  is  difficult  to  see  how  he  is~  less  performing  a  public 
duty  when  he  arrests  the  same  prisoner,  or  takes  his  goods 
on  civil  process. 

The  cases  of  Yorke  v.  C/iaponan,  10  A.  &;  E.  207  ;  Bex  v. 
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Huggins,  17  St.  Tr.  29 ;  and  Eex  v.  Bamhridge,  17  St.  Tr. 
383,  shew  what  the  duty  of  Sheriffs  and  gaolers  is  as  to 
prisoners.  Actions  for  extortion  and  other  matters  shew 
what  the  duties  of  Sheriffs  are  in  other  cases. 

But  for  the  decisions  in  our  own  Court,  I  should  have 
thought  a  Sheriff  was  quite  as  much  a  public  officer  as  a 
pathmaster,  and  that  the  guardian  or  official  assignee  in 
insolvency  was  one  also. 

As  to  the  fourth  plea  :  It  does  not  shew  that  Campbell 
had  not  made  default  when  the  Sheriff  delivered  the  goods 
to  the  defendant,  or  when  the  defendant  sold  them.  It 
does  shew  that  before  these  times,  that  is,  at  the  time 
of  the  issuing  of  the  writ  of  attachment,  no  default 
had  been  made  by  Campbell.  But  though  that  may  have 
been  the  case,  it  does  not  follow  that  a  default  was  not 
made  at  the  time  when  the  defendant  received  the  goods 
or  sold  them.  The  plaintiff  therefore  may  have  had,  for 
anything  which  the  plea  shews  to  the  contrary,  the  full 
legal  property  and  right  of  possession  to  the  goods  at  the 
commencement  of  this  action. 

The  plaintiff  is  therefore  entitled  to  judgment  on  the  de- 
murrer to  the  fourth  plea. 

The  parties  have  argued,  however,  against  the  declara- 
tion ;  or,  what  is  equivalent  to  it,  that  the  plaintiff  is  not 
entitled  at  law  to  maintain  his  action.  We  shall  dispose  of 
it,  as  it  strikes  at  the  root  of  the  action,  although  no  notice 
of  the  exception  was  given  ;  and  it  is  probable  it  had  not 
presented  itself  to  the  parties  until  after  the  cause  was  set 
down  for  hearing. 

The  words  "  all  remedies  sought  or  demanded  for  enforc- 
ing any  claim  for  a  debt,  privilege,  mortgage,  hypothec,  lien 
or  right  of  property,  upon,  in  or  to  any  effects  or  property 
in  the  hands,  possession,  or  custody  of  the  assignee,  may  be 
obtained  by  an  order  of  the  Judge  on  summary  petition, 
and  not  by  any  suit,"  appear  to  me  to  apply  to  proceedings 
between  creditors,  parties  to  the  insolvency  proceeding, 
or  who  have  it  in  their  power  to  become  parties  thereto. 
In  that  respect  it  is  like  the  private  forum,  established  by 
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arbitration  between  the  Trustees  of  the  Savings  Bank 
and  its  depositors :  Crisp  v.  Biinhury,  8  Bing.  894,  re- 
ferred to  in  the  argument. 

The  statute  cannot  prevent  (unless  by  the  very  plainest 
words,  which  I  think  have  not  been  used)  a  person  who  is 
not  a  creditor  at  all,  and  whose  property,  lands,  goods, 
money,  and  other  effects,  have  been  wrongfully  taken  as  the 
property  of  the  debtor,  from  pressing  his  redress  in  the 
ordinary  Courts  of  law.  Creditors  who  have  proved  are 
certainly  within  the  operation  of  the  enactment.  But  I 
think,  further,  that  all  persons  who  can  prove  on  the  estate, 
although  they  have  not  made  themselves  parties  to  the 
insolvency,  are  within  it  also. 

Before  that  provision  a  creditor  who  had  a  mortgage 
with  a  power  of  sale,  could  enforce  his  remedy  without 
regard  to  the  insolvent  law,  as  he  Avas  not  obliged  to  rank 
on  the  estate  unless  he  chose  :  Gordon  v.  Ross,  11  Grant 
124.  The  effect  of  this  section  would  seem  to  be  to  pre- 
vent this  being  done,  and  to  compel  the  party  to  appear 
before  the  domestic  tribunal  of  the  Judge,  and  to  enforce 
his  rights  by  way  of  summary  petition,  and  not  by  any 
suit,  attachment,  opposition,  seizure,  or  other  proceeding  of 
any  kind  whatever." 

But  that  cannot  exempt  the  assignee  from  responsibility 
for  an  illegal  act.  He  has  no  right  to  take  the  goods 
mortgaged  to  the  plaintiff,  who  was  entitled  to  the  imme- 
diate possession  of  them,  and  to  sell  them  (for  anything 
that  the  plea  shews)  Avithout  authority  of  any  kind  from 
the  creditors  or  the  Judge,  and  against  the  plaintiff's  con- 
sent, and  before  any  meeting  of  the  creditors  had  ever  been 
called. 

The  plaintiff  is  not  now  proceeding  for  any  debt,  privi- 
lege, mortgage,  hypothec,  lien,  or  right  of  property,  upon, 
in,  or  to  any  effects  or  property  in  the  hands,  possession  or 
custody  of  the  assignee  ;  but  for  a  trespass  in  taking  away 
and  selling  goods  to  which  he  had  the  right  of  possession 
and  property,  without  authority  for  so  doing. 

The  assignee  had  an  interest  in  the  goods  subject  to  the 
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plaintiff's  prior  claim,  but  the  creditor  had  the  right  to  the 
goods  themselves  until  his  claim  was  properly  adjudicated 
upon.    See  sec.  60. 

The  plaintiff's  right  to  the  goods  being  complete  after 
default  had  happened  on  the,  mortgage,  and  that  default 
having  happened,  as  it  is  before  stated  it  must  be  assumed 
in  the  pleadings  against  the  defendant  to  have  happened, 
before  the  commencement  of  the  suit,  his  remedy  far  the 
wrong  complained  of  was,  for  anything  shewn  by  the 
plea,  by  suit  at  law  in  the  ordinary  way  against  the 
defendant. 

There  will  therefore  be  judgment  for  the  plaintifi'  on  the 
demurrer  to  both  pleas. 

Judgment  for  plaintiff. 


Hennessy  v.  Hennessy. 

Declaration  that  the  defendant,  by  deed,  covenanted  (not  saying  with 
the  plaintiff  )  to  pay  to  the  plaintiff,  &c.    Held,  good  on  demurrer. 

Declaration,  that  the  defendant,  by  deed  dated  the 
5th  November,  1868,  covenanted  to  pay  to  the  plaintiff 
the  sum  of  $200,  &c. 

Demurrer,  that  it  does  not  appear  that  the  defendant 
covenanted  with  the  plaintiff  to  pay  the  plaintiff  the 
moneys  mentioned  in  the  said  count. 

Ilolmested,  for  the  demurrer,  cited  Offly  v.  Warde,  1 
Lev.  235 ;  Barford  v.  Stuckey,  5  Moore  23 ;  Berkeley 
V.  Hardy,  5  B.  &  C.  355. 

O'Connor,  contra,  referred  to  Stephen  on  Pleading,  294, 
cd.  of  1860. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 
It  is  necessary,  in  the  common  count  for  goods  sold  and 
delivered,  that  it  should  appear  the  goods  had  been  sold 
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and  delivered  "  by  the  plaintiff  to  the  defendant :"  see 
Schedule  to  C.  L.  P.  Act ;  Perks  v.  Severn,  7  East  194. 

A  statement  that  defendant  is  indebted  to  the  plaintiff 
for  goods  sold  and  delivered  to  defendant,  not  stating  by 
'plaintiff,  is  objectionable,  for  it  is  said  it  may  have  been 
that  the  goods  were  sold  by  another  and  the  debt  assigned 
to  the  plaintiff:  Cathroiv  v.  Hagger,  8  East  106;  Taylor 
v.  Forbes,  11  East  315 ;  Trenton  v.  Ellis,  6  Taunt.  192  ; 
and  when  it  is  omitted  to  state  that  the  goods  were  sold 
and  delivered  to  the  defendant,  it  is  said  that  it  might 
liave  been  a  sale  to  another  for  whose  debt  the  defendant 
liad  made  himself  responsible  :  Eyre  v.  Hiitton,  5  Taunt 
704. 

These  objections,  I  think,  would  be  cured  after  verdict, 
or  by  pleading  over  :  WilJdnso7i  v.  Sharland,  10  Ex.  724 ; 
S.  C.  11  Ex.  33. 

The  case  of  Price  v.  Easton,  4  B.  &  Ad.  433,  does  not 
apply,  because  the  arrangement  there  set  out,  and  on  which 
the  plaintiff's  claim  was  founded,  was  stated  to  have  been 
made  by  the  defendant,  a  third  person,  and  it  was  con- 
sistent with  all  the  matter  alleged  that  the  plaintiff  was 
entirely  ignorant  of  the  arrangement,  and  there  was  no 
consideration  for  the  promise  moving  from  the  plaintiff  to 
the  defendant. 

In  Marshall  v.  Birhenshaw,  1  N.  R.  172,  it  appeared 
that  the  plaintiff,  at  the  request  of  two  persons,  had  sold 
them  goods;  and  it  was  alleged  that,  in  consideration 
thereof,  and  that  the  plaintiff,  at  defendant's  request,  would 
forbear  and  give  day  of  payment  (not  stating  to  who7)i) 
he,  defendant,  promised  the  plaintiff  to  pay  him  the  sum 
due  by  the  two  persons;  and  the  Court  held  that  the 
forbearance  must,  by  intendment,  have  been  to  the  two 
persons,  but  that  the  objection  was  cured  by  verdict. 

This  last  case  would  have  been  similarly  decided  on  a 
general  demurrer. 

Then  the  form  of  declaration  by  payee  against  maker 
on  a  promissory  note,  as  given  in  the  Schedule  of  the 
C.  L.  P.  Act,  is  also  material  to  be  considered.    The  form 
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is,  "  that  the  defendant  on,"  &C.,  "  by  his  promissory  note, 
now  overdue,  promised  to  pay  to  the  plaintiff,"  &c.,  which 
is  very  like  the  form  in  this  action,  "  that  the  defendant,  by 
deed  dated,  &c.,  covenanted  to  pay  to  the  plaintiff,"  &C. 

Neither  form  states  the  promise  or  covenant  to  have 
been  made  to  or  with  the  plaintiff  In  the  old  mode 
of  declaring  on  promissory  notes  that  would  have  been 
deemed  defective,  but  as  the  rule  was  always  to  allege  the 
delivery  of  the  note  by  the  maker  to  the  payee,  it  was 
not  considered  necessary  to  allege  more,  in  addition  to  the 
delivery,  than  that  the  maker  promised  to  pay  the  payee^ 
according  to  the  tenor  and  effect  of  the  note,  without 
stating  that  he  promised  the  payee  to  pay  the  payee,  for, 
"  By  the  tenor  of  the  note,  coupled  with  the  delivery,  his 
promise  was  to  the  plaintiff.  The  utmost  ingenuity  cannot 
discover  a  third  person  to  supplant  him  :"  Bancks  v.  Gamp, 
9  Bing.  604. 

Here  there  is  room  to  conjecture  that  the  defendant 
might  have  covenanted  with  some  third  person  to  pay  the 
plaintiff  the  money  in  question.  But  so  it  is  with  respect 
to  the  statutable  form  by  payee  against  maker  on  a  pro- 
missory note.  And  as  the  Statute  has  sanctioned  such  a 
form  of  declaring  on  promissory  notes,  it  is  not  a  violation 
of  the  principles  of  pleading  to  apply  the  same  rule  to  an 
action  on  a  deed. 

No  injustice  can  be  done  to  the  defendant  by  holding 
this  form  of  count  sufficient,  for  the  plaintiff  must,  on  a 
denial  of  the  making  of  the  deed,  prove  it  to  have  been 
made  with  himself ;  otherwise  he  will  fail. 

It  certainly  would  have  been  better  if  the  count  had 
alleged  the  deed  to  have  been  made  with  the  plaintiff,  or 
to  have  amended  it,  which  could  have' been  done  on  pay- 
ment of  a  nominal  sum,  for  it  would  have  saved  the 
necessity  of  determining  such  a  question. 

The  cases  referred  to  by  the  defendant  have  not  assisted 
us  in  any  way. 

Judgment  for  plaintiff. 
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Regina  V.  Plummer. 

Velocipede — Use  of  on  sidewalk — "  Obstruction.'' 

The  use  of  a  velocipede  on  a  sidewalk,  though  no  one  be  near  it,  may  be 
an  obstruction,  within  the  provision  of  a  by-law  that  no  person  shall 
by  any  vehicle  encumber  or  obstruct  the  sidewalk. 

Moss,  in  Michaelmas  Term  last,  obtained  a  rule  calling 
on  the  Police  Maofistrate  of  London  and  Patrick  Wallace 
to  shew  cause  why  the  conviction  of  the  said  Plummer  by 
the  Police  Magistrate,  on  or  about  the  7th  of  April,  1869, 
on  the  information  of  Wallace,  should  not  be  quashed,  with 
costs,  on  the  ground  that  the  Magistrate  had  no  jurisdic- 
tion to  make  the  conviction,  and  that  the  same  is  in  excess 
of  his  jurisdiction,  and  that  there  was  no  evidence  before 
him  to  support  the  conviction,  and  that  no  offence  was 
proved  against  the  section  of  the  by-law  referred  to  in 
the  conviction. 

The  conviction  alleged  that  the  applicant  encumbered 
and  obstructed  a  sidewalk  of  one  of  the  streets  of  London 
with  a  vehicle  called  a  velocipede,  contrary  to  the  36th 
section  of  the  City  of  London  by-law,  passed  on  the  9th  of 
July,  1866. 

The  section  of  the  by-law  provided,  "  That  no  person 
shall,  by  any  animal,  vehicle,  lumber,  building,  fence,  or 
other  material,  goods,  wares,  merchandize,  or  chattels,  in 
any  way  encumber,  obstruct,  injure,  or  foul  any  street, 
square,  lane,  walk,  sidewalk,  road,  bridge,  or  sewer  now 
being  or  hereafter  to  be  laid  out  and  erected,  (except  as 
hereinafter  provided  with  respect  to  buildings)." 

In  the  same  term,  no  cause  being  shewn,  Osier  moved 
the  rule  absolute.  The  conviction  cannot  be  maintained. 
Using  a  velocipede  on  the  sidewalk  was  not  obstructing 
the  sidewalk,  and  the  evidence  shews  that  no  one  was  in 
the  street  about  where  the  velocipede  was,  and  that  it  did 
not  take  up  more  room  than  a  single  person.  '  Obstruction' 
means  something  of  a  permanent  nature,  or  of  a  more  per- 
manent nature  than  the  mere  passing  along  the  sidewalk 

6 — VOL.  XXX  U.C.R. 


42 


queen's  bench,  EASTER  TERM,  33  VIC,  1870. 


with  such  an  article.  Russell  C.  &  M.,  4th  ed.,  485  ;  Regina 
V.  Mathias,  2  F.  &  F.  570. 

Wilson,  J. — A  velocipede,  I  should  say,  may  be  an 
obstruction  or  encumbrance  on  a  sidewalk.  All  that  has 
to  be  done  is  to  give  the  words  a  reasonable  latitude  in 
interpretation,  just  as  we  have  to  do  when  we  use  them. 
Now,  to  ordinary  comprehension,  a  horse,  or  a  waggon,  or 
a  drove  of  sheep  or  oxen,  driven  along  the  sidewalk,  would 
be  understood  to  be  an  obstruction  or  encumbrance  to  the 
legitimate  use  of  it  by  those  desirous  of  using  it. 

I  understand  this  language  off  the  Bench,  though  not  the 
most  exact  or  scientific,  and  I  do  not  know  why  I  should 
not  understand  it  as  sufficiently  precise  for  the  purpose  on 
the  Bench  ;  and  I  understand  it  to  mean,  that  whoever,  by 
any  of  the  means  described  in  the  by-law,  prevents  foot 
travellers  from  the  free,  safe,  and  convenient  use  of  the 
side-walk,  offends  against  the  enactment. 

It  is  true  that  both  encumber  and  obstruct  are  terms 
that  are  generally  applied  to  more  permanent  acts,  but  the 
greater  or  lesser  degree  of  permanency,  or  continuance,  or 
durability,  can  make  no  absolute  difference  in  the  nature  of 
the  act,  nor  can  it  make  any  difference  that  these  terms  are 
commonly  applied  to  fixed  articles ;  they  may  equally 
apply  to  an  animal  or  to  a  person,  or  to  an  inanimate 
thing  in  motion. 

A  person  may  be  obstructed  in  the  performance  of  his 
duty,  and  I  think  that  threats  may  constitute  an  obstruc- 
tion. 

The  Dominion  Act  32-33  Vic.  ch.  28,  enacts  that  "  all 
persons  loitering  in  the  streets  or  highways,  and  obstructing 
passengers  by  standing  across  the  footpaths,  or  by  using 
insudting  language,  or  in  any  other  way,"  shall  be  deemed 
vagrants.  That  is  a  very  plain  exposition  of  what  may  be 
an  obstruction. 

The  evidence  cannot  by  way  of  review  properly  be 
looked  at,  but  even  if  read  I  am  not  prepared  to  say  that 
the  use  of  the  velocipede,  while  no  one  is  in  the  street,  is 
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not  an  encumbering  or  obstructing  of  it.  If  it  were  not,  it 
must  follow  that  in  the  night  time  every  kind  of  nuisance 
and  impediment  could  be  laid  on  the  sidewalk  without 
hindrance,  and  kept  there  so  long  as  it  was  moved  by 
daylight. 

I  think  the  rule  must  be  discharged  with  costs. 
Morrison,  J. — concurred. 

Rule  discharged. 


Barker  v.  Torrance  et  al. 

Shipment  of  wheat — Delay  in  unloading — Liability  of  consignor— Evidence. 

A  cargo  of  wheat  was  shipped  at  Chicago  by  R.  &  T.,  "  as  agents  and 
forwarders,  for  account  and  at  the  risk  of  whom  it  may  concern,"  con- 
signed in  the  mara;in  Order  Bank  of  Montreal,  for  Messrs.  Torrance 
&  Co.  (the  defendants),  care  of  Glassford,  Jones  &  Co.,  Kinjiston." 
On  arriving  at  Kingston  the  vessel  was  detained  by  G.  J.  &  Co.,  as 
the  jury  found,  an  unreasonable  time  in  unloading.  Defendants, 
Messrs.  T.  &  Co.,  paid  the  freight,  enclosing  it  in  a  letter  to  G.  J.  &  Co., 
in  which  they  spoke  of  the  grain  as  theirs. 

Held,  that  there  was  evidence  to  shew  that  T.  &  Co.  were  both  con- 
sigaors  and  consignees,  and  that  in  the  former  capacity,  though  not  in 
the  latter,  they  were  liable  for  the  delay,  as  upon  an  implied  contract 
to  receive  the  wheat  within  a  reasonable  time. 

The  declaration  contained  two  counts. 

1.  That  defendants  did  not  receive  a  cargo  of  wheat 
loaded  on  board  the  plaintiff's  vessel,  on  her  arrival  at 
Kingston  from  Chicago,  within  a  reasonable  time  after  the 
arrival  of  the  vessel  at  Kingston,  according  to  defendants' 
promise. 

2.  For  not  unloading  on  arrival  of  the  vessel. 

Pleas.  1.  That  defendants  did  not  promise  as  alleged  ; 
2.  To  first  count,  that  defendants  did  cause  the  wheat  to 
be  received  within  a  reasonable  time  after  notice  that  the 
plaintiff  was  ready  to  deliver  the  same ;  3.  To  second 
count,  that  defendants  did  not  neglect  to  unload  the  vessel 
on  her  arrival  at  Kingston.  Issue. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  Kings- 
ton, before  Gait,  J.,  when  a  verdict  was  rendered  for  the 
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plaintiff  for  $400,  with  leave  to  defendants  to  move  to 
enter  a  nonsuit,  as  it  had  not  been  proved  that  defendants 
were  consignors,  the  learned  Judge  being  of  opinion  there 
was  evidence  to  support  the  second  and  third  issues. 
The  evidence  was  to  the  following  effect : 
Alfred  Edie,  the  master  of  the  vessel,  said  he  received 
a  cargo  of  grain  on  the  vessel,  shipped  by  Ranney  &  Inglis 
for  Torrance  &  Co.,  of  Montreal,  with  a  shipping  note 
signed  by  Eanney.  Glassford  &  Jones  were  agents  in 
Kingston.    The  note  was  as  follows  .• 

"  Chicago,  September  3rd,  1869. 
Shipped  in  good  order  and  condition,  by  Eanney  &  Inglis,  as  agents 
and  forwarders,  for  account  and  at  the  risk  of  whom  it  may  concern,  as 
consigned  in  the  margin,  subject  to  freight  and  charges  as  below. 
19,814|g  bushels  No.  2  Spring  Wheat,  &c. 

"RANNEY  ife  INGLIS." 

In  the  margin : 

''Order  Bank  of  Montreal,  for  Messrs.  D.  Torrance  &  Co.,  care  of 
Glassford,  Jones  &  Co.,  Kingston,  Canada." 

And  on  the  original  was  written  : 

''Deliver  to  the  order  of  D.  Torrance  &  Co. 

"(Signed)       J.  J.  TATE, 

"Manager,  Bank  of  Montreal." 

Across  the  shipping  note  was  written : 

"  Received  the  within  mentioned  cargo,  and  paid  freight  and  charges. 

"GLASSFORD,  JONES  &  CO. 

''per  J.  D.  Thompson." 

"  Kingston,  September  22,  1869." 

He  proved  that  he  left  Chicago  on  the  3rd  September, 
arrived  at  Kingston  on  the  16th,  Thursday,  and  was  along- 
side of  the  dock  of  Glassford,  Jones  &  Co.  at  7  A.M. :  that 
Mr.  Thompson,  one  of  the  clerks,  told  him  he  would  unload 
him  when  his  turn  came,  and  promised  to  have  him  un- 
loaded on  Saturday :  that  nothing  was  done  till  Tuesday, 
the  21st,  when  they  took  out  5,000  bushels  at  the  floating 
elevator :  that  the  next  afternoon  they  began  again,  and 
finished  on  Thursday  morning  at  six  o'clock.  Mr.  Thompson, 
he  said,  consented  to  the  vessel  going  to  any  other  elevator, 
but  no  other  could  receive  it ;  there  were  three  elevators. 
Ho  served  no  written  notice  on  Glassford,  Jones  &  Co. 
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He  was  at  all  times  ready,  he  said,  to  deliver  the  cargo, 
but  they  could  not  or  would  not  receive  it.  "  I  never,"  he 
said,  "  discharged  a  cargo  at  Kingston  without  an  elevator. 
An  elevator  would  discharge  the  cargo  in  twelve  hours. 
It  is  unusual  to  unload  except  by  elevators.  The  custom 
is  to  unload  in  turn,  and  if  we  are  not  detained  from  any 
other  cause  than  other  vessels  having  precedence  of  us, 
we  consider  that  after  forty-eight  hours  delay  we  are  out 
of  turn,  and  ought  to  receive  compensation.  The  deten- 
tion in  this  case  arose  from  want  of  barges  to  receive  the 
grain.  The  elevator  was  not  kept  going  all  the  time. 
I  had  sufficient  men  at  all  times  to  enable  me  to  handle 
the  vessel.  If  the  elevator  had  been  kept  going  I  would 
have  been  unloaded  by  Saturday  night  (18th)."  On  cross- 
examination  he  said :  "  There  were  vessels  ahead  of  me 
when  I  arrived  at  Kingston.  Mr.  Thompson  told  me  if  I 
could  get  discharged  elsewhere  he  was  willing.  I  could 
not.  Have  been  detained  as  much  as  48  hours :  consider 
48  hours  a  fair  time  for  detention." 

James  D.  Thompson  said :  "  I  was  a  clerk  in  the  employ 
of  Glassford,  Jones,  &  Co. ;  they  were  agents  for  receiving 
grain  for  D.  Torrance  &  Co.  The  reason  the  vessel  was 
not  unloaded  before  was  because  we  had  no  barges  at 
Kingston  of  capacity  to  receive  the  cargo  of  the  Hohoken, 
plaintiff's  vessel.  I  paid  the  freight.  Mr.  Torrance  sent 
me  a  draft  for  the  purpose ;  it  was  enclosed  in  the  letter 
now  produced  : 

"Montreal,  2ord  September,  1860. 
"Messrs.  Glassford,  Jones,  &  Co.,  Kingston. 

Dear  Sirs  : — We  received  yours  of  the  22nd  inst.,  and  are  glad  the 
damage  by  the  "  Jessie  "  was  so  small,  and  that  you  were  able  to  put  it 
on  the  vessel.  We  shall  be  glad  to  know  when  you  propose  shipping 
our  grain,  and  what  vessels  are  at  Kingston.  We  now  enclose  bank- 
cheque  for  5^1,931.91  and  ^1,800  for  freights  per  '^Hoboken''  and 
"  Pandora,^ ^  as  per  your  telegram  this  morning  : 
''Hoboken  19,814.3')  bushels,  at  9|c.,  .$1,931.91. 
"  Pandora,    18.000  bushels,  at  lOc,  $1,800.00. 

"We  are,  dear  Sirs,  your  obedient  servants, 

"DAVID  TOERANCE  &  00." 

"  I  think  that  Ranney  k  Inglis  were  agents  of  Torrance 
&  Co.  in  this  transaction.  I  judge  from  the  bill  of  lading  : 
I  know  nothing  more." 
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The  learned  Judge  directed  the  jury  that  the  question 
they  had  to  consider  was,  whether  the  defendants  were 
guilty  of  unreasonable  delay  in  receiving  the  wheat,  and 
in  determining  that  they  should  consider  what  the  course 
of  trade  was  at  Kingston,  and  what  facilities  there  existed 
for  unloading. 

The  jury  found  for  the  plaintiff,  as  before  stated. 

Anderson  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  pursuant  to 
leave  reserved,  on  the  ground  that  there  was  no  evidence 
to  establish  any  liability  of  defendants  for  demurrage, 
because  there  was  no  evidence  that  defendants  were  con- 
signors ;  or  why  there  should  not  be  a  new  trial,  because 
the  verdict  was  against  law  and  evidence,  there  being  no 
evidence  of  such  delay  as  would  render  them  liable. 

Britton  shewed  cause.  The  bill  of  lading  shews  the 
shipment  at  Chicago  was  for  defendants  ;  they  were,  there- 
fore, the  real  consignors :  McAndrew  v.  Bell,  1  Esp.  373 ; 
Drachachi  v.  The  Anglo-Egyptian  Navigation  Co.,  L. 
3  C.  P.  190 ;  Kyle  v.  Buffalo  and  Lake  Huron  R.  W.  Co., 
16  C.  P.  76;  Kemp  v.  McDougall,  23  U.  C.  R.  380. 
Defendants,  in  their  letter  put  id,  speak  of  the  grain  as 
theirs,  and  it  was  not  shewn  that  any  other  person  than 
defendants  owned  the  grain  :  Arnould  on  Insurance,  1314  ; 
Leake  on  Contracts,  613.  Defendants  accepted  the  grain, 
and  unloaded  it  by  their  agents  at  Kingston ;  they  are 
therefore  liable  also  as  consignees  :  Moeller  v.  Young, 
24  L.  J.  Q.  B.  217 ;  S.  C.  5  E.  &  B.  775. 

Ande7'Son  supported  the  rule.  The  questions  are,  was 
there  any  breach  of  contract  proved ;  and,  if  so,  are  the 
defendants  liable.  The  implied  contract  here  is  different 
from  the  condition  in  a  bill  of  lading  to  unload  :  Smith  v. 
Sieveking,  4  E.  &  B.  945  ;  S.  C.  in  Ex.  Ch.  5  E.  &  B. 
589.  The  bill  of  lading  does  not  shew  defendants  to 
V)e  consignors.  Tlie  shippers  are  primd  facie  the  con- 
signors when  they  ship  for  whom  it  may  concern.  If 
defendants  were  consignees  they  might  speak  of  the  grain 
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iis  theirs,  as  they  did.  The  contract  to  unload  must  of 
course  be  with  reference  to  the  place  of  unloading : 
Maclachlan  on  Shipping,  445-G. 

The  delay  was  in  consequence  of  pressure  at  the  three 
different  elevators,  and  unloading  by  elevator  was  the  usual 
and  quickest  mode.  The  barges  that  were  wanting,  which 
was  the  real  cause  of  delay,  should  have  been  found  by  the 
owners  of  the  elevator,  and  not  by  the  consignor  or  con- 
signee, nor  by  any  one  that  either  consignor  or  consignee 
was  liable  for. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

In  Jesson  v.  Solly,  4  Taunt.  52,  it  was  decided  that  if 
the  consignee  accept  goods  under  a  bill  of  lading  which 
provided  that  the  ship  was  to  be  cleared  in  sixteen  days, 
and  that  £8  per  day  for  demurrage  was  to  be  paid  after 
that  time,  he  is  liable,  because  he  adopts  the  contract  con- 
tained in  the  bill  of  lading  :  Wegener  v.  Smith,  15  C.  B. 
285.  This  last  case  shews  also  that  the  master  may  sue 
for  the  demurrage  as  well  as  for  the  freight,  if  the  bill  of 
lading  under  which  the  consignee  takes  the  goods  charges 
them  with  the  demurrage  as  well  as  the  freight. 

It  is  only  for  delay  accruing  from  the  consignee's  own 
delay  at  the  port  of  delivery  that  he  is  liable,  and  not  for 
delay  of  the  shipper  or  consignor  at  the  port  of  loading : 
Smith  V.  Sieveking,  5  E.  &  B.  589. 

In  Young  v.  Moeller,  5  E.  &  B.  755,  in  the  Exchequer 
Chamber,  the  Court  held  that  there  was  no  implied  con- 
tract on  the  part  of  the  consignee  or  his  assignee  to  receive 
the  goods  within  a  reasonable  time,  though  the  endorsee 
of  the  bill  of  lading  on  receiving  the  goods  under  it  is 
bound  by  its  terms. 

No  case  can  be  raised  therefore  b}^  the  plaintiff  as  ovv^ner 
of  the  ship  against  the  defendants  as  assignees. 

In  Kemp  v.  McDougall,  23  U.  C.  R.  380,  it  was  held 
that  the  consignor  was  liable  on  such  an  implied  contract, 
referring  to  the  language  of  Lord  Ellenborough  in  Randall 
v.  Lynch,  2  Camp.  352,  where,  owing  to  the  crowded  state 
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of  the  London  docks,  the  ship  was  detained  more  than  fifty 
days  in  unloading :  "  that  the  person  who  hires  a  vessel 
detains  her,  if  at  the  end  of  the  stipulated  time  he  does 
not  restore  her  to  the  owner."  C%appel  v.  Comfort,  10  C. 
B.  N.  S.  802,  is  also  an  authority  to  the  same  effect. 

There  was  evidence  of  the  defendants  being  both 
consigno' s  and  consignees,  or  assignees  of  the  consignees. 
The  contract  can  therefore  be  implied  which  is  declared  on. 

The  evidence  then  shews  that  the  defendants  detained 
the  vessel  beyond  a  proper  time,  according  to  the  cases  last 
mentioned. 

The  defendants'  own  wheat  constituted  the  entire  cargo 
of  the  vessel.  They  were  substantially  the  charterers,  and 
no  difficulty  arises  as  there  might  have  been  if  the  ship 
had  been  a  general  ship. 

The  rule  will  be  discharged. 

Rule  discharged. 


Ekins  v.  The  Corporation  of  the  County  of  Brdce. 

Contract — Certificate  of  engineer — Separation  of  counties. 

The  plaintifif  entered  into  a  contract  under  seal  with  the  United  Counties 
of  Huron  and  Bruce,  to  construct  a  gravel  road  in  Bruce  according  to 
plans  and  specifications  annexed,  payments  to  be  made  monthly  on  the 
estimate  of  the  engineer  in  charge,  who  was  to  determine  ihe  amount 
or  quality  of  work  to  be  paid  for  under  the  contract,  and  to  decide  all 
disputes  relating  to  the  execution  of  the  contract,  and  his  decision  was 
to  be  final. 

The  counties  were  separated  on  the  1st  January,  1867,  and  the  plaintiff 
afterwards  sued  the  County  of  Bruce  alone  for  work  done  in  making  the 
road.  Held,  1.  That  he  could  not  recover  without  a  certificate  of  the 
engineer  5  and,  2.  That  the  action  should  have  been  against  the  United 
Counties. 

Action  on  common  counts. 

Pleas,  never  indebted,  payment,  and  set-off. 

The  cause  was  tried  at  the  last  winter  assizes  at  Toronto, 
before  Gait,  J.,  when  the  plaintiff  was  nonsuited. 

There  was  an  agreement  under  seal,  made  on  the  27th 
of  January,  1866,  between  the  plaintiff  of  the  first  part,  the 


EKINS  V.  CORPORATION  OF  COUNTY  OF  BRUCE.  49 

Corporation  of  the  United  Counties  of  Huron  and  Bruce 
of  the  second  part,  and  Stephens  &;  Rankin,  sureties  for  the 
plaintiff,  of  the  third  part,  for  the  construction  and  finisli- 
ing  by  the  plaintiff  of  a  gravel  road  on  or  before  the  15th 
of  October,  1866,  lying  in  the  County  of  Bruce. 

The  separation  of  Bruce  from  the  union  took  place  on 
the  1st  January,  1867. 

The  evidence  shewed  that  the  contract  contained  the 
usual  clauses  :  that  the  plaintiffs  were  to  be  paid  monthly 
on  the  estimate  of  the  engineer  of  the  united  counties  in 
charge  of  the  works  :  that  the  specifications  and  schedules 
annexed  were  to  be  considered  part  of  the  agreement :  that 
the  engineer  should  in  all  cases  determine  the  amount  or 
quality  of  the  several  kinds  of  work  to  be  paid  for  under 
the  contract,  and  the  amount  of  compensation  at  contract 
prices  to  be  paid  therefor ;  and  that  he  should  in  every  case 
decide  every  question  which  could  or  might  arise  relating 
to  the  execution  of  the  contract,  and  that  his  decision 
should  be  final  and  conclusive. 

It  was  contended  that  the  work  claimed  for  was  not 
done  under  the  agreement,  but  was  extra  work  performed 
for  the  County  of  Bruce  after  its  erection  into  a  separate 
county  at  the  special  request  and  direction  of  the  officers 
of  the  county. 

The  items  charged  for  were  : — 


and  for  which  it  was  contended  defendants  were  clearly 
liable  without  any  certificate  of  the  engineer,  if  not  for  the 
other  items. 

It  was  objected  that  the  work  done  was  within  the  con- 
tract, and  could  not  be  recovered  for  without  calling  the 
engineer  or  producing  his  certificates,  and  that  the  action 
should  have  been  against  the  united  counties,  with  whom 
the  contract  was  made  ;  and  upon  these  objections  a  non- 
suit was  directed. 

7 — VOL.  XXX  U.C.R. 


Extra  filling  at  Hill 
Work  at  Cross- way 
Grubbing  


$150 
103 
225 
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In  Hilary  Term  last,  Harrison,  Q.  C,  obtained  a  rule 
calling  on  defendants  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside. 

In  this  term  Robinson,  Q.  C,  shewed  cause.  The  decision 
of  the  engineer  was  final,  and  he  has  decided  everything 
according  to  the  agreement.  The  plaintiff  can  claim 
nothing  more  than  he  certifies  for  and  allows.  Moreover, 
he  has  in  fact  allowed  the  plaintiff  according  to  the 
measurement  of  his  own  engineer,  who  measured  along 
with  the  county  engineer,  and  their  measurements  agreed  : 
Roberts  v.  The  Bury  Improvement  Commissioners,  L.  R. 
4  C.  P.  755  :  reversed  in  Exch.  Ch.,  L.  K  5  C.  P.  310 ; 
Grafton  v.  The  Eastern  Counties  R.  W.  Co.,  8  Ex.  703  ; 
Russell  V.  DaBandeira,  13  C.  B.  N.  S.  149 ;  Milner  v. 
Field,  5  Ex.  829;  Coatsworth  v.  City  of  Toronto,  7  C. 
P.  490 ;  Bullen  and  Leake's  Prec,  3rd  ed.,  270,  464. 

The  action  also  should  have  been  against  the  united 
counties  :  Campbell  v.  The  Corporation  of  York  and  Peel, 
26  U.  C.  R.  635,  27  U.  C.  K  138.  No  plea  in  abatement 
was  necessary,  for  this  action  is  against  a  different  corpo- 
ration. 

Harrison,  Q.  C,  in  support  of  the  rule,  argued  that  the 
work  was  not  within  the  contract,  but  was  done  for  the 
County  of  Bruce  alone  after  the  separation.  He  referred 
to  Reid  V.  Batte,  M.  &  Malk.  413  ;  Thornton  v.  Place,  1  M. 
&  Rob.  219. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  evidence  shews  the  work  claimed  for  was  such  work 
as  was  to  have  been  performed  under  the  agreement,  and 
all  such  work  the  defendants'  engineer  was  to  determine 
the  amount  or  quality  of,  and  the  compensation  to  be  paid 
for  it,  and  his  decision  was  to  be  final  and  conclusive,  and 
payment  was  to  be  made  only  on  his  certificate ;  and  he 
either  has  done  all  this,  in  which  case  the  plaintiff  has  been 
paid,  or  he  has  not  done  it,  in  which  case  the  plaintifi'  by 
the  terms  of  the  contract  is  not  entitled  to  recover. 

The  objection  to  suing  the  County  of  Lruce  alone  should 
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also  be  decided  in  favour  of  defendants.  The  work  done 
under  it,  however  long  it  may  continue,  must  be  binding 
on  both  counties  as  jointly  liable.  There  is  no  provision 
to  meet  such  a  case,  unless  the  61st  section  of  the  Consol. 
Stat.  U.  C.  ch.  5  i,  re-enacted  by  the  Act  of  1866,  29-30  Vic. 
ch.  51,  sec.  61,  and  it  is  apparently  within  the  language  of  the 
section. 

It  is  of  little  consequence  which  way  it  is,  so  long  as  it 
is  plainly  settled  one  way  or  the  other,  and  it  has  been  by 
the  decisions  referred  to,  and  we  think  also  by  the  section 
in  question. 

We  think  the  rule  should  be  discharged. 

.Rule  discharged. 


Stevens  v.  Pennock  and  Armstrong. 

Trover — Evidence  of  Conversion. 

Defendant  P.  having  a  chattel  mortgage,  which  did  not  cover  the  piano 
in  question,  authorized  A.,  as  his  bailiff,  to  sell  the  goods  mortgaged, 
and  A.  was  also  authorized  by  the  landlord  of  the  mortgngorto  distrain 
for  arrears  of  rent.  Under  the  distress  warrant  A.  seized  and  advertised 
the  piano,  but  was  directed  by  the  landlord  not  to  sell  it.  He  applied 
to  P.  as  to  the  sale  of  the  piano,  who  referred  him  to  his  attorney,  and 
he  afterwards  sold  it,  and  paid  the  proceeds  to  P.,  who  had  knowledge 
of  all  the  facts,  and  who  he  said  had  indemnified  him.  Held,  that  P. 
was  liable  with  A.  in  trover  for  the  piano. 

Trover  for  a  piano. 

Pleas,  b}^  defendants  separately,  not  guilty,  and  not  pos- 
sessed. 

The  cause  was  tried  at  the  assizes  held  last  spring  at 
Ottawa,  before  Gait,  J. 

The  facts  were,  that  Pennock  had  a  chattel  mortgage 
from  Louisa  Halfpenny,  the  sister  of  the  plaintiff,  and  with 
whom  the  plaintiff  lived,  which  did  not  include  the  piano 
in  question. 

Defendant  Armstrong  was  empowered  by  Pennock  to  sell 
the  goods  included  in  the  mortgage ;  and  he  was  also  em- 
powered by  the  landlord  of  Mrs.  Halfpenny  to  distrain  on 
the  goods  and  chattels  on  her  premises  for  arrears  of  rent. 
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Under  that  warrant  from  the  landlord  Armstrong  seized 
the  piano,  and  advertised  it  with  other  goods  for  sale. 

Before  the  sale  the  landlord  directed  Armstrong  not  to 
sell  the  piano,  as  there  were  goods  enough  of  Mrs.  Half- 
penny's to  satisfy  his  rent  without  the  piano.  Armstrong, 
however,  went  on  and  sold  the  piano,  and  paid  the  price  of 
it,  with  other  goods,  to  Pennock. 

Armstrong  therefore  was  liable ;  the  question  was  whe- 
ther there  was  any  evidence  charging  Pennock  with  lia- 
bility for  Armstrong's  act. 

The  plaintiff  said :  "  Armstrong  said  he  had  seized  the 
piano  as  Mrs.  Halfpenny's,  for  a  debt  due  to  Pennock." 

Wm.  H.  Falls  said  :  "  I  called  on  the  landlord  about  the 
piano  being  put  in  the  advertisement  for  sale.  He  referred 
me  to  Pennock.  I  went  to  him.  He  referred  me  to  his 
legal  adviser,  Mr.  Walker,  and  said  that  he  himself  knew 
nothing  about  it,  and  "that  if  Mr.  Walker  consented  to 
withdraw  the  piano,  he  had  no  objections.  I  went  to  Mr. 
Walker.  (What  took  place  with  him  did  not  appear.) 
William  Pennock,  defendant  Pennock's  brother,  was  at  the 
sale,  and  directed  it  to  go  on,  and  the  piano  was  sold.  Arm- 
strong said  that  defendant  Pennock  had  indemnified  him. 
Pennock  was  present  at  the  sale.  I  served  notice  on  Arm- 
strong for  the  plaintiff  not  to  sell.  He  told  me  he  would 
account  to  Mr.  Pennock,  and  Mr.  Pennock  would  give  it  to 
me." 

Armstrong  said :  "  I  paid  the  proceeds  of  the  sale  to  Mr. 
Pennock's  lawyer  by  the  landlord's  order.  I  told  Pennock 
the  proceeds  included  the  piano,  and  that  the  landlord  had 
told  me  not  to  sell  the  piano.  I  told  him  this  before  I  paid 
the  money  to  his  lawyer.  I  was  instructed  to  seize  under 
the  chattel  mortgage." 

On  the  evidence  on  this  point  the  learned  J udge  directed 
the  jury,  that  if  they  were  satisfied  that  Pennock,  before 
he  received  the  proceeds  of  the  sale,  was  informed  that  the 
landlord  had  forbidden  the  piano  to  be  sold,  and  that  the 
proceeds  of  sale  included  the  price  of  the  piano,  he  was 
liable  as  well  as  Armstrong. 
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The  Counsel  for  Pennock  objected  to  this  charge. 
The  jury  found  for  the  plaintiff,  and  $180  damages. 

S.  Richards,  Q.  C,  obtained  a  rule,  calling  on  the  plain- 
tiff and  the  defendant  Armstrong  to  shew  cause  why  the 
verdict  against  Pennock  should  not  be  set  aside,  as  contrary 
to  law  and  evidence,  and  for  misdirection  of  the  learned 
Judge  in  his  direction  as  above  stated. 

Harrison,  Q.  C,  shewed  cause.  He  referred  to  Rush  v. 
Baker,  2  Str.  996  ;  Mcoll  v.  Glennie,  1  M.  &  Sel.  592 ; 
Edwards  v.  Hooper,  11  M.  &  W.  363  ;  Lovell  v.  Martin, 
4  Taunt  779 ;  Athin  v.  Slater,  1  C.  &  K.  356  ;  Featherston- 
haugh  v.  Johnston,  8  Taunt.  237 ;  2  Wms.  Saund.  47  m. 
note  u. 

S.  Richards,  Q.  C,  supported  the  rule.  There  was  no 
evidence  against  Pennock.  The  receiving  the  proceeds  of 
the  sale  did  not  make  him  liable  if  he  did  not  give  au- 
thority to  sell :  Whitmore  v.  Greene,  13  M.  &  W.  104 ;  Wil- 
son V.  Tumman,  6  M.  &  G.  236 ;  Woollen  v.  Wright,  1  H. 
&  C.  554. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

This  was  an  action  arising  out  of  a  private  authority 
from  Pennock  to  his  co-defendant  Armstrong,  to  sell  under 
the  chattel  mortgage,  in  which  Armstrong  was  expressly 
and  directly  the  agent  and  bailiff  of  Pennock. 

It  is  not  at  all  like  the  case  of  a  sheriff  seizing  or  selling 
under  an  execution  issued  from  a  court.  He  acts  under 
the  process  and  as  the  officer  of  the  court,  and  not  as  the 
agent  of  the  execution  creditor. 

Besides  that,  Armstrong  said  he  had  been  indemnified 
by  Pennock.  That,  even  in  the  case  of  an  execution,  would 
make  the  creditor  indemnifying  liable  for  the  acts  of  the 
Sheriff :  Menham  v.  Edmondson,  1  B.  &  P.  869 ;  Rush  v. 
Baker,  B.  N.  P.  42  ;  Whitmore  v.  Green,  18  M.  &  W.  Ill, 
per  Pollock,  C.  B. ;  Wilson  v.  Tumman,  6  M.  &  G.  241,  per 
Maule,  J.  And  much  more  so  will  it  make  the  private 
person  liable  who  puts  in  direct  action  his  own  bailiff'  for 
the  acts  of  the  bailiff. 
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The  evidence  also  shev/ed  that  Pennock,  on  being  applied 
to  about  the  seizure  of  the  piano  before  its  sale,  referred 
the  witness  to  his  attorney  for  directions :  Atkin  v.  Slater, 
1  a  &  K.  356. 

That  conduct,  coupled  with  his  knowledge  that  the  piano 
was  at  the  time  of  the  sale  in  the  hands  of  his  agent,  not 
acting  for  the  landlord,  who  had  forbidden  it  to  be  sold, 
but  acting  therefore  for  Pennock  himself,  and  with  his 
receipt  of  the  money  taken  with  a  full  knowledge  of  all  the 
facts,  are  evidence  against  him  of  a  conversion. 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 


McKay  v.  Grin  ley. 

Promissory  Note — Stamps — Account  stated. 

A  note  not  properly  stamped  cannot  be  used  as  an  acknowledgment  to 
take  a  case  out  of  the  Statute  of  Limitations,  or  as  evidence  of  an 
account  stated. 

The  mere  calculation  of  what  is  due  as  the  balance  of  a  former  transac- 
tion, will  not  support  an  action  on  account  stated. 

Action  on  a  promissory  note  for  $154,  by  payee  against 
maker,  and  on  an  account  stated. 

Pleas  to  first  count,  1.  That  there  was  not  affixed  to  the 
note,  at  the  time  of  its  making,  an  adhesive  stamp  or 
stamps  to  the  value  of  six  cents,  as  required  by  the  statute. 
2.  That  although  an  adhesive  stamp  was  affixed  to  the 
note  at  its  making,  the  person  afiixing  the  same  did  not 
write  or  stamp  thereon  the  date  at  which  the  same  was 
afiixed,  and  there  was  not  written  upon  the  stamp  any 
material  or  integral  part  of  the  said  note,  or  the  signature 
of  the  defendant.  To  the  second  count,  never  indebted, 
payment,  and  Statute  of  Limitations. 

The  case  was  tried  at  Cornwall,  before  Gait,  J .,  at  the  last 
spring  assizes.  The  evidence  was  as  follows  :  The  plaintiff 
was  called  as  a  witness,  and  said — "  The  note  was  in  settle- 
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ment  of  the  accounts  between  mjself  and  defendant;  it 
was  for  the  interest  and  balance  of  $200  lent  in  1853  and 
1856 ;  defendant  promised  verbally  to  give  cattle  if  I 
would  take  them."  The  note  was  produced,  and  it  was 
dated  13th  July,  1868,  and  had  two  six  cent  stamps  on  it, 
cancelled  10th  March,  1869. 

A  nonsuit  was  moved  for,  because  the  note  was  not  pro- 
perly stamped,  and  was  void,  and  because  it  could  not,  in 
its  present  state,  be  used  as  an  acknowledgment  in  writing 
to  take  the  case  out  of  the  Statute  of  Limitations,  which 
was  pleaded  to  the  account  stated. 

The  learned  Judge  directed  a  nonsuit  to  be  entered, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  for  $170  damages,  if  the  Court  should  be  of  opinion 
the  plaintiff  was  entitled  to  recovei-. 

In  Easter  Term  last,  S.  Richards,  Q.  C,  obtained  a  rule, 
calling  on  the  defendant  to  shew  cau&e  why  such  verdict 
for  the  plaintiff  should  not  be  entered,  pursuant  to  the 
leave  reserved. 

Kerr  shewed  cause.  The  note  was  not  properly  stamped ; 
Dominion  Act  31  Vic,  ch.  9,  sec.  11 ;  Loive  v.  ITall,  20  C. 
P.  244 ;  Henderson  v.  Gesner,  25  U.  C.  R.  184 ;  Young  v. 
Waggoner,  29  U.  C.  R.  35 ;  Stephens  v.  Berry,  15  C.  P. 
548  ;  Jlofman  v.  Ringler,  29  U.  C.  K  531.  If  the  note 
was  not  properly  stamped,  can  it  be  used  as  evidence  to 
support  the  account  stated  ?  It  is  contended  it  cannot : 
Ritchie  v.  Prout,  16  C.  P.  426 ;  Jones  v.  Ryder,  4  M.  &  W. 
32;  T%y.  Ev.,  5th  ed.,  9i6  ;  Farmiter  v.  Farmiter,  3  DeG. 
F.  &  J.  461,  30  L.  J.  Ch.  508;  JSTash  v.  Hill,  1  F.  &  F. 
198. 

>S'.  Richards,  Q.  C,  supported  the  rule.  The  principal 
question  is  whether  the  note  may  not  still  be  used  as  evi- 
dence to  prove  the  account  stated.  The  English  Act 
prevents  bills  not  stamped  being  used  as  evidence  :  Green 
V.  Davies,  4  B.  &  C.  236  ;  Jone^  v.  Ryder,  4  M.  &  W.  32. 
Our  statute  does  not  exclude  its  being  used  in  evidence. 
He  also  referred  to  Baxter  v.  Baynes,  15  C.  P.  237  ; 
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Field  V.  Woods,  7  A.  &  E.  114  ;  Byles  on  Bills,  9tli  ed.,  113  ; 
Gregory  v.  Fraser,  3  Camp.  454.  Here,  independently  of  the 
note,  there  was  such  a  parol  accounting  between  the  parties 
as  gave  a  new  cause  of  action  on  the  account  stated  : 
Addison  on  Contracts,  1015,  6th  ed. ;  Smith  v.  Forty,  4  C. 
&  P.  126 ;  Ashhy  v.  James,  11  M.  &  W.  542. 

Wilson,  J. — I  think  the  mere  parol  accounting,  that  is, 
the  mere  ascertainment  by  the  parties  of  what  was  due  as 
the  balance  of  a  former  transaction,  which  is  all  that  ap- 
pears to  have  been  done  here,  does  not  alter  the  situation 
of  parties.  Taking  into  account  a  set  off,  and  striking  a 
balance,  constitutes  an  account  stated  :  Ashhy  y.  James,  11 
M.  W.  542.  Probably  going  over  both  sides  of  the  ac- 
count, debits  and  pa^/mm^s,  and  striking  a  balance,  might 
also  be  an  account  stated.  But  simply  calculating  what  is 
due  on  a  previously  ascertained  transaction,  is  not  a  new 
cause  of  action,  as  an  account  stated  :  Jones  v.  Ryder,  4 
M.  &  W.  32. 

What  took  place  here  is  not  very  plainly  stated ;  and  if 
more  was  done  than  I  have  collected  from  the  evidence,  the 
plaintiff  should  have  a  further  opportunity  of  proving,  if 
he  can,  the  particular  items  that  were  gone  over  and  set- 
tled at  the  time. 

Under  the  words  of  the  English  Act,  that  unless  the 
paper  on  which  a  bill  or  note  be  written  be  stamped,  it 
shall  not  "  be  pleaded  or  given  in  evidence  in  any  Court,  or 
admitted  in  any  Court  to  be  good,  useful,  or  available  in 
law  or  equity,"  it  has  been  distinctly  held  that  a  promis- 
sory note  not  duly  stamped  cannot  be  used  as  evidence  of  an 
acknowledgment  in  writing,  to  take  a  case  out  of  the 
operation  of  the  Statute  of  Limitations  :  Jones  v.  Ryder,  4 
M.  &  W.  32 ;  Williams  v.  Oerry,  10  M.  &  W.  296 ;  Par- 
miter  V.  Parmiter,  30  L.  J.  Ch.  508. 

The  words  of  our  Act  are :  save  only  in  the  case  of 
double  duty,  any  promissory  note  "  shall  be  invalid  and  of 
no  effect  in  law  or  in  equity,"  and  the  person  shall  also 
incur  the  penalty  of  $100  who  becomes  a  party  to  any 
such  note. 
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Now  if  an  instrument  is  to  be  invalid,  and  further  also 
if  it  is  to  be  of  no  effect  at  law  or  in  equity,  it  is  a  mere 
splitting  of  hairs  to  attempt  to  make  any  distinction  be- 
tween our  statute  and  the  Imperial  enactment.  If  the 
instrument  is  to  be  of  no  effect  at  law  or  in  equity,  it  is 
just  the  same  as  declaring  that  it  shall  not  be  pleaded  or 
given  in  evidence  in  any  Court,  or  admitted  to  be  good, 
useful,  or  available  in  law  or  in  equity. 

It  was  not  therefore  admissible  at  the  trial  as  evidence 
to  prove  an  acknowledgment  in  writing  by  the  debtor  to 
take  the  case  out  of  the  statute.  If  it  were  admitted,  the 
consequence  would  be  that  it  would  be  made,  against  the 
direct  words  of  the  statute,  of  some  effect,  instead  of  no 
effect,  in  law ;  and  that  we  cannot  do. 

As  the  plaintiff  may  be  able  to  establish  by  parol  a  good 
accounting  to  sustain  the  count  on  the  account  stated, 
without  regard  to  the  note  in  question,  the  rule  may  go 
for  a  new  trial  on  payment  of  costs  by  the  plaintiff. 

Mule  absolute  for  new  trial,  on  ijayment  of  costM. 


McCarthy  v,  Phelps  and  Hellems. 

Promissory  note — Presentment  and  notice. 

In  an  action  by  endorsee  against  endorser  of  a  note,  an  averment  of  pre- 
sentment and  notice  is  supported  by  proof  of  a  subsequent  promise  to 
pay,  although  it  appears  that  there  was  in  fact  no  proper  presentment 
or  notice. 

So  held,  in  accordance  with  Kiiby  v.  Rochussen,  18  C.  B.  N.  S.  357. 

Action  on  two  promissory  notes  made  by  defendant 
Phelps,  payable  to  defendant  HeUems,  and  by  him  endorsed 
to  the  plaintiff.  Phelps  allowed  judgment  to  go  against 
him,  and  the  defendant  Hellems  pleaded  that  he  did  not 
endorse  :  that  the  plaintiff  was  not  the  holder  of  the  notes : 
that  the  note  was  not  duly  presented ;  and  no  notice  of 
dishonor. 

The  case  was  tried  at  the  last  Fall  Assizes  at  Cayuga, 
btfore  Wilson,  J. 
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It  appeared  that  the  notes  were  not  duly  presented  or 
notice  given,  the  person  who  acted  as  notary  having 
presented  the  notes  to  the  indorser  Hellems,  instead  of 
the  maker  Phelps  :  that  one  St.  John,  the  then  holder, 
saw  the  defendant  Hellems  the  day  after  the  irregular 
protest  and  told  Hellems  they  were  protested,  and  asked 
him  to  pay  them.  He  replied  he  could  not  do  so  then,  but 
that  he  had  a  car  load  of  lumber  which  he  would  sell  and 
pay  him  as  far  as  it  went,  and  give  his  note  for  the  balance 
on  the  Thursday  following.  On  another  occasion  he  told 
St.  John  that  if  Phelps  did  not  pay  the  notes  by  the  fol- 
lowing Friday  or  Saturday  he  would  come  in  and  settle 
with  St.  John.  When  the  solicitor  who  made  the  irregular 
protest  presented  the  notes  to  defendant  Hellems,  he  asked 
if  Phelps  was  not  going  to  pay,  when  the  notary  giving 
his  reasons  for  thinking  not,  viz.,  that  he  wished  to  renew 
them,  and  having  renewals  with  him  endorsed  by  Hellems. 
Hellems  said,  "  I  suppose  I  will  have  to  pay  them.  Tell 
St.  John  I  will  be  up  in  the  morning  and  settle  them." 

Upon  this  evidence  it  was  objected,  that  if  the  plaintiff 
relied  on  waiver  of  presentment  and  notice  he  should  have 
so  averred  in  his  declaration,  and  if  set  out  the  evidence 
did  not  amount  to  a  waiver.  The  learned  Judge  held  that 
that  no  doubt  on  the  third  and  fourth  issues  there  was  no 
presentment  and  notice,  but  that  defendant's  subsequent 
promise  to  settle  the  notes  after  he  knew  that  they  had 
been  protested  and  Phelps  had  not  paid,  raised  a  primd 
facie  case  against  Hellems,  and  that  all  precedent  steps 
to  make  him  liable  as  an  indorser  had  been  taken,  and  the 
learned  Judge  directed  a  verdict  for  the  plaintiff,  with 
leave  to  defendant  to  move  to  enter  a  verdict  for  him  on 
the  third  and  fourth  issues.  He  also  said  that  if  it  was 
necessary  that  the  waiver  should  have  been  pleaded,  he 
would  allow  it  to  be  averred. 

JJuring  last  Michaelmas  Term  James  A.  Miller  obtained 
a  rule  nisi,  in  pursuance  of  the  leave  reserved,  to  set  aside 
the  verdict,  upon  the  ground  that  the  evidence  shewed  that 
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there  was  in  fact  no  presentment  for  payment,  and  no 
notice  of  non-payment  or  dishonor  was  given  which  would 
be  sufficient  in  law,  and  that  there  was  no  waiver  or  dispen- 
sation thereof ;  and  for  misdirection,  and  for  the  reception 
of  improper  evidence,  evidence  of  waiver  having  been 
allowed  to  be  received  which  was  not  admissible  under  the 
pleadings  ;  and  that  upon  the  evidence  the  verdict  should 
have  been  entered  for  the  defendant  Hellems. 

During  the  same  term  the  case  was  argued,  before 
Morrison,  J.,  alone. 

Harrison,  Q.C.,  shewed  cause,  citing  Bank  of  British 
North  America  v.  Ross,  1  U.  C.  R.  199,  206  ;  McGuniffev. 
Allen,  6  U.  C.  R.  377;  Ihompson  v.  Cotterell,  .11  U.  C.  R 
185;  Burke  v.  Elliott,  15  U.  C.  R.  610 ;  Shavj  v.  Salmon, 
19  U.  C.  R.  512. 

Miller,  cont-ra,  relied  upon  Kilhy  v.  Rochusseic^  18  C.  B. 
N.  S.  357. 

Morrison,  J. — Judgment  nmst  be  for  the  plaintiff. 

The  case  of  Kilhy  v.  Rochussen,  18  C.  B.  N.  S.  357,  is  an 
express  authority  in  his  favor.  That  was  an  action  against 
the  drawer  of  a  bill  of  exchange,  to  which  was  pleaded, 
among  other  pleas,  no  notice  of  the  dishonor  of  the  bill.  It 
was  conceded  that  no  such  notice  was  given,  but  the  plain- 
tiff swore  that  he  saw  the  defendant  after  the  bill  became 
due,  and  told  him  that  Wright,  the  acceptor,  was  unable  to 
pay  the  bill,  to  which  the  defendant  replied,  "  I  think  he 
is  :  I  suppose  I  must."  It  was  there  objected,  as  here,  that 
no  notice  in  fact  having  been  given,  the  above  conversa- 
tion did  not  sustain  the  allegation  of  notice  in  the  declara- 
tion. Erie,  C.J.,  reserved  the  point,  and  also  leave  to 
amend  by  substituting  an  averment  of  waiver.  A  motion 
was  made  to  enter  a  verdict  for  defendant,  or  for  a  new 
trial.  A  rule  nisi  was  refused,  after  hearing  the  defend- 
ant's counsel  and  taking  time  to  consider.  Williams,  J., 
said  :  "  The  first  question  raised  is,  whether  upon  the 
evidence  and  the  finding  of  the  jury  there  is  sufficient  to 
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support  the  declaration  as  originally  proved.  I  am  of 
opinion  that  there  was,  because  in  effect  the  evidence  was, 
that  the  defendant  being  informed  of  the  dishonor  of  the 
bill,  unqualifiedly  promised  to  pay  it.  It  must  be  assumed 
that  no  due  notice  of  dishonor  was  given.  It  was  con- 
tended by  Mr.  Denman,  that,  as  it  appeared  that  the  defend- 
ant had  not  had  notice,  the  promise  to  pay  was  not  enough 
to  support  the  allegation  that  due  notice  of  dishonour  had 
been  given  to  him.  I  am,  however,  of  opinion  that  there 
was  sufficient  evidence,  because  the  defendant  was  informed 
that  the  bill  had  been  dishonored,  and  afterwards  promised 
to  pay  the  amount.  That  operates  as  an  acceptance  by 
him  of  the  notice  given  as  a  due  notice.  The  jury  there- 
fore were  not  only  justified  in  finding,  but  were  bound  to 
find,  that  the  defendant  had  received  due  notice  of  dis- 
honor. Even  if  that  were  so,  we  are  still  of  opinion  that 
there  was  sufficient  to  sustain  the  verdict,  because  the 
plaintiff  had  leave  to  amend  his  declaration  by  substituting 
an  averment  of  waiver  of  notice  for  the  averment  of  actual 
notice"  And  he  was  of  opinion  that  there  was  no  founda- 
tion for  the  rule,  in  which  the  rest  of  the  Court  concurred. 
And  see  Rahey  v.  Gilbert,  6  H.  &  N.  586. 

In  this  case  the  evidence  is  much  stronger  in  favor  of 
the  plaintiff  than  in  the  case  of  Kilhy  v.  Rochussen. 

The  rule  is  therefore  discharged. 


Rule  discharged. 
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Currier  et  al.  v.  The  Ottawa  City  Passenger 
RAit;wAY  Co. 

Work  and  labour — Previous  letter  naming  price,  Construction  of. 

The  formation  of  a  Street  Kailway  Company  being  in  contemplation,  the 
plaintiffs,  in  January,  1867,  wrote  to  one  K.,  saying  that  the  tafcarac 
wood  required  for  it  could  be  got  then,  but  not  later,  delivered  at  their 
mill  at  a  price  specified,  and  they,  the  plaintiffs,  would  sav/  it  for  not 
over  $3  per  M.,  perhaps  less ;  and  they  added  that,  if  K.  would  start 
the  stock  list  with  $5,000,  they  would  venture  to- order  the  wood,  and 
would  agree  to  get  the  balance  of  stock  taken.  K.  said  that  upon  this, 
after  communicating  with  the  plaintiffs,  he  took  the  $5,000  stock,  and 
plaintiffs  ordered  the  wood,  and  the  company  was  formed,  of  which 
K.  was  made  president.  The  sawing  was  not  done  until  1868,  and 
the  plaintiffs  sued  the  Company  for  it,  claiming  $4.25  per  M.  The 
case  having  been  tried  without  a  jury  : 

Held,  the  letter  was  properly  treated  as  fixing  the  price  to  be  paid  at  not 
more  than  $3  per  M. 

QucBre,  whether,  if  there  had  been  no  communication  with  the  plaintiffs 
after  the  letter,  the  defendants  could  have  claimed  the  benefit  of  it  as 
a  representation  intended  to  have  been  communicated  to  them,  and  on 
which  they  acted. 

Action  on  the  comnion  counts. 

Pleas — Payment  into  court  of  $150,  and  never  indebted 
and  payment  as  to  residue.  Issue  on  the  last  two  pleas. 
Replication,  as  to  payment  into  court,  that  it  is  not  suffi- 
cient to  satisfy  the  plaintiff  in  respect  of  the  matters  to 
which  it  is  pleaded. 

The  cause  was  tried  before  Gait,  J.,  at  Ottawa,  without 
a  jury,  at  the  last  Spring  Assizes. 

The  question  was,  whether  the  sawing  of  certain  lumber 
by  plaintiffs  for  the  defendants,  for  their  purposes,  should 
be  $3  or  $4.25  per  M. 

The  letter  on  which  the  case  turned  had  been  written, 
on  the  18th  January,  1867,  by  one  of  the  plaintiffs  to 
Mr.  Keefer,  to  induce  him,  as  Mr.  Keefer  said,  to  get  up 
the  Company.    It  was  as  follows  : 

"  Unless  we  can  contract  for  the  tamarac  for  street  railway  now,  it 
cannot  be  got  until  another  winter.  A  man  up  the  Rideau  will  now  con- 
tract to  deliver  it  at  $10  per  M.  in  the  log.  This  is  as  cheap  as  can  be 
expected.  He  will  not,  however,  do  this  after  another  week  passes.  He 
will  deliver  it  at  our  mill,  and  we  will  saw  it  for  not  over  $3  per  M.,  per- 
haps less. 
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If  you,  amongst  you,  will  start  the  stock  list  with  $5,000,  I  will  ven- 
ture to  order  the  tamarac,  and  will  agree  to  get  the  balance  of  stock 
taken  up.  If  this  be  not  done  now,  it  must  be  given  up.  I  feel  confi- 
dent it  would  be  a  great  advantage  to  the  estate  property  there.  Please 
declare  what  you  will  do  without  delay — say  Monday." 

t^lr.  Keefer,  who  was  called  for  the  defence,  said  :  I  am 
President  of  the  Company.  We  never  heard  any  thing- 
more  of  the  matter  till  the  bill  for  sawing  was  sent  in  at 
$4.25  per  M.,  when  I  objected.  Nothing  was  said  about 
the  price  till  the  sawing  was  done.  The  sawing  was  not 
done  till  1868,  Mr.  Currier  bought  the  timber.  I  took 
the  $5,000  stock.  The  letter  was  acted  on.  I  wrote  an 
answer  to  it;  if  I  did  not  I  went  and  saw  Mr.  Currier, 
and  spoke  to  him.  I  subscribed  the  stock,  and  got  up  the 
company  on  the  faith  of  the  letter.  Mr.  Currier  was  the 
sole  manager." 

The  learned  Judge  decided  that  if  Mr.  Keefer  acted  on 
the  offer  made  in  the  letter,  and  was  thereby  induced  to 
change  his  position  by  subscribing  the  stock,  that  the 
price  therein  stated  was  the  price  to  govern,  and  he  gave 
a  verdict  for  the  defendants. 

The  defendants'  counsel  objected  to  the  ruling. 

Harrison,  Q.C.,  obtained  a  rule  nisi  for  a  new  trial,  for 
misdirection  of  the  learned  Judge,  in  ruling  that  if  Mr. 
Keefer  acted  on  the  offer  made  in  the  letter,  and  was 
thereby  induced  to  change  his  position  by  subscribing  the 
stock  which  he  took  in  the  defendants'  Company,  that 
only  the  price  for  the  work  done  by  the  plaintiffs  should 
be  allowed  to  them  which  was  stated  in  the  said  letter ; 
01-  because  the  verdict  was  contrary  to  law  and  evidence, 
and  the  weight  of  evidence. 

>S^.  Richards,  Q.C.,  shewed  cause.  Although  there  was 
no  binding  contract  between  the  plaintiffs  and  Keefer  by 
the  letter  referred  to,  yet  when  the  plaintiffs  did  the  work 
therein  mentioned,  it  must  be  assumed,  as  there  was  no 
notice  to  the  contrary,  that  the  plaintiffs  did  the  work 
upon  the  terms  before  agreed  upon. 
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Harrison,  Q.C.,  supported  the  rule.  The  letter  was 
plainly  no  estoppel,  and  it  was  not  acted  on  promptly,  as 
it  should  have  been ;  not  for  many  months  after  its  date. 
And  this  letter,  being  at  most  only  an  expression  of 
intention,  the  performance  of  which  could  not  have  been 
enforced,  and  not  a  legal  contract,  nor  a  misrepresentation 
of  any  existing  fact,  should  have  had  no  weight  whatever 
given  to  it  by  the  learned  Judge  at  the  trial :  Jorden  v. 
Money,  5  H.  L.  Cas.  185. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

If  the  sawing  had  been  work  to  have  been  done  for 
Keefer,  I  incline  to  think  it  would  have  been  a  contract 
between  the  plaintiffs  and  Keefer. 

Whether  the  defendants  can  claim  the  benefit  of  it  or 
not,  on  the  ground  of  a  representation  intended  to  have 
been  communicated  to  them,  and  on  which  they  acted,  we 
are  not  bound  to  consider. 

There  was  sufficient  evidence  that  Mr.  Keefer  had  made 
some  communication  to  the  plaintiffs  on  getting  the  letter, 
and  that  he  believed  the  letter  was  still  a  subsisting  pro- 
posal between  them.  It  was  most  assuredly  acted  upon 
by  Keefer,  who  subscribed  the  S5,000  stock,  and  by  the 
plaintiffs,  who  procured  the  tamarac  logs,  and  who  were, 
instrumental  in  getting  up  the  residue  of  the  capital  stock 
of  the  Company.  Upon  such  evidence  it  was  fairly  a 
question,  and  indeed  a  presumption  in  favor  of  the  defend- 
ants, unless  the  contrary  Avas  shewn  by  the  plaintiffs,  that 
the  prices  stated  in  the  letter  were  the  prices  to  i-egulate 
the  work  which  was  done  for  the  defendants. 

The  finding  of  the  learned  Judge  can  certainly  be  sus- 
tained on  this  ground,  without  regard  to  the  letter  at  all, 
on  which  we  abstain  from  expressing  any  opinion. 

The  rule  will  therefore  be  discharged. 

Mule  discharged. 


64 


queen's  bench,  EASTER  TERM,  33  VIC,  1870. 


In    THE    MATTER    OF    GeORGE    ChAFFEY    AND  WiLLIAM 

Chaffey,  formerly  doing  business  as  tite  firm 
OF  George  Chaffey  &  Brother,  as  a  Co-part- 
nership, AND  also  William  Chaffey,  having  a 
private  estate,  insolvents  ;  and  the  merchants' 
Bank  of  Canada,  Claimants,  now  Appellants  ;  and 
George  Davidson  and  Michael  Doran,  Creditors 
OF  the  said  firm,  Contestants,  now  Respondents. 

Insolvency — Claim  agamst  a  firm,  and  one  partner  separately. 

The  appellants,  in  the  matter  of  C.  &  Co.,  insolvents,  had  a  claim  upon 
a  note  made  by  C.  &  Co.,  payable  to  C,  one  of  the  firm,  and  by  him 
endorsed  to  the  appellants.  They  proved  against  the  firm  on  the  3rd 
July,  1869,  but  afterwards  withdrew  it,  and  proved  on  the  11th  January, 
1870,  under  sec.  60  of  the  Act  of  1869,  specifying  and  putting  a  value 
on  the  separate  liability  of  C. 

Held,  affirming  the  decision  of  the  County  Judge,  that  the  appellants, 
under  the  Act  of  1864,  could  not  rank  both  upon  the  separate  estate 
of  C.  and  on  the  estate  of  the  firm,  but  must  elect;  but  that  they 
might  prove  against  the  joint  estate  for  their  whole  claim,  without 
deducting  from  it  the  value  of  C.'s  separate  liability. 

Held,  also,  that  the  appellants  could  treat  the  payee  and  endorser  as 
having  incurred  a  separate  liability  by  his  indorsement,  distinct  from 
his  joint  liability  as  a  maker. 

Held,  also,  that  the  Act  of  1869  could  not  apply,  for  the  case  was  pend- 
ing before  it,  and  the  question  in  dispute  as  to  the  right  to  prove  was 
not  a  matter  of  procedure  only,  exempted  from  the  exceptions  in  the 
repealing  clause. 

Appeal  from  the  decision  of  the  Judge  of  the  County 
Court  of  the  County  of  Frontenao. 

The  appeal  stated  that  the  insolvents  made  an  assign- 
ment, under  the  Act  of  1864,  to  James  Grant  Macdonald, 
on  the  Srd  of  March,  1868  :  that  the  part  of  the  appellants' 
claim  now  in  dispute  was  on  a  promissory  note  for  $56,000, 
dated  the  26th  of  November,  1867,  made  by  George  Chaffey 
&;  Brother,  payable  three  months  after  date  to  William 
Chaffey  (the  brother  and  co-partner  of  George  Chaffey)  or 
order,  and  by  him  endorsed  to  the  appellants:  that  the 
appellants  proved  their  claim  on  the  joint  estate  of  the 
partnership  on  the  Srd  of  July,  1869  :  that  such  proof 
was  afterwards  withdrawn  by  them,  and  they  proved  on 
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the  11th  of  January,  1870,  under  section  60  of  the  Insol- 
vent Act  of  1869,  specifying  that  they  held  the  liability 
of  William  Chafley,  one  of  the  partners,  as  security  for 
the  said  debt,  and  they  therein  put  a  value  on  such  sepa- 
rate liability :  that  the  assignee  allowed  the  claim  as  last 
proved,  and  the  same  was  entered  on  the  dividend  sheet 
of  William  Chaffey's  estate,  and  for  the  balance  over  and 
above  the  value  put  upon  the  liability  of  William  Chaffey, 
placed  upon  the  dividend  sheet  of  the  estate  of  Chafley  k 
Brother. 

The  respondents  appealed  to  the  assignee,  objecting  to 
the  bank  proving  on  the  two  estates,  and  to  the  Avithdrawal 
of  the  former  proof  and  putting  in  the  new  proof,  as  was 
done. 

The  bank  answered  the  objections,  and  the  assignee 
made  his  award,  to  the  effect  that  the  bank  made  no 
election  to  prove  on  the  estate  of  the  partnership  :  that 
the  Act  of  1869  having  laid  down  a  special  mode  of 
procedure  in  such  a  case  as  the  present,  and  no  action 
having  been  taken  or  claims  filed  against  the  estate  up 
to  the  time  of  the  passing  of  the  Act,  it  was  competent 
to  the  bank  to  withdraw  its  first  affidavit  filed,  and  to 
substitute  another  conforming  in  its  terms  to  the  method 
of  procedure  stated  in  the  new  Act ;  and  that  the  claim, 
as  now  placed  on  the  dividend  sheet,  was  properly  so 
placed  :  that  there  appeared  no  reason,  looking  to  the  Act 
of  1864,  why  the  separate  estate  of  a  partner  should  not 
be  held  responsible  for  his  separate  liability,  nor  why  his 
endorsement  of  the  note  of  the  firm  should  not  constitute 
a  separate  liability :  that  the  60th  section  of  the  Act  of 
1869  implied  that  in  such  a  case  as  the  present  the  double 
liability  did  exist  prior  to  its  passing,  but  that  no  specific 
mode  of  ranking  was  provided  by  the  previous  Act :  that 
by  the  154th  section  of  the  late  Act,  all  questions  of  pro- 
cedure in  matters  pending  at  the  passing  of  the  Act  are 
to  be  subject  to  the  provisions  of  the  Act,  and  that  the 
manner  of  proof  is  a  question  of  procedure.  * 
The  claim  of  the  bank  was  therefore  confirmed. 
9 — VOL.  XXX  U.C.R. 
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The  respondents  appealed  against  the  award  of  the 
assignee  to  the  Judge  of  the  County  Court;  and  the 
learned  Judge  gave  judgment  to  the  following  effect : — 
The  firm  of  Chaffey  &  Brother  became  insolvent  in 
February,  1868.     Davidson   &  Doran  appear  on  the 
dividend  sheet  as  unsecured  creditors  of  the  firm  for 
$21,956.16.    The  Merchants'  Bank  appear  on  the  same 
sheet  as   secured   creditors  for  the   sum  of  $167,586. 
Davidson  &  Doran  proved  their  claim  about  the  11th 
January,  1870.    The  bank  proved  its  claim  on  the  3rd 
July,  1869,  against  the  firm,  as  unsecured  creditors,  and 
that  claim  was  allowed.     Afterwards,  about  the  11th  of 
January,  1870,  the  bank  withdrew  its  claim,  and  proved 
anew  the  same  claim,  and  that  they  held  as  security  there- 
for the  promissory  note  for  $56,000  endorsed  by  William 
Chaffey,  one  of  the  insolvents,  which  security  the  bank 
valued  at  $12,000. 

Two  dividend  sheets  were  prepared,  each  of  them  being 
entitled,  "  First  Dividend  Sheet."  One  is  a  dividend  sheet 
of  the  estate  of  the  firm,  shewing  a  dividend  of  17 J  per 
cent. :  the  other  is  a  dividend  sheet  of  the  separate  estate 
of  William  Chaffey,  shev/ing  a  dividend  of  10  per  cent. 
On  both  of  these  sheets  the  bank  is  a  creditor,  and  on  the 
separate  estate  sheet  the  only  creditor.  The  assignee 
allowed  both  claims. 

Two  points  arise  :  1st,  Whether  the  present  case  is 
affected  by  the  Act  of  1869 ;  and  2nd,  Whether  the  lia- 
bility  of  William  Chaffey  by  his  endorsement  of  the 
promissory  note  constitutes  such  a  separate  liability  as 
will  enable  the  creditors  holding  it  to  prove  it,  and  to 
rank  upon  his  separate  estate  to  the  exclusion  of  other 
creditors  for  such  amount  as  it  may  be  worth,  and  after- 
wards, for  the  remainder  of  the  claim,  upon,  the  general 
estate  of  the  firm. 

On  these  points  I  am  of  opinion  the  award  of  the 
assignee  cannot  be  supported.  The  present  case  having 
occurred  before,  and  being  actually  pending  at  the  time  of 
the  passing  of  the  Act  of  1869,  is  exempted  from  its 
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operation,  except  as  to  matters  of  procedure  merely.  The 
matter  in  dispute  does  not  seem  to  me  to  be  a  matter  of 
procedure  merely — that  is,  a  question  as  to  the  form  or 
manner  of  proceeding — but  to  involve  a  question  as  to  the 
very  substance  and  merits  of  the  case. 

The  cases  which  were  cited  on  the  argument  dispose  of 
the  second  question,  and  shew  that  when  a  creditor  holds 
a  bill  of  exchange  of  a  firm,  endorsed  separately  by  one 
of  the  partners,  and  is  aware  of  the  partnership  of  the 
endorser  with  the  drawers  (which  this  bank  undoubtedly 
was,  as  the  fact  was  notorious),  such  creditor  will  not  be 
permitted  to  prove  and  rank  upon  both  the  estates  of  the 
firm  and  of  the  separate  partner,  but  must  elect  upon 
which  estate  he  will  rank. 

The  cases  cited  were  English  decisions,  but  they  were 
decided  on  principle,  and  there  is  nothing  in  our  Statute 
of  1864  which  conflicts  with  them. 

I  am  of  opinion,  therefore,  that  the  bank  must  elect 
upon  which  estate  it  will  rank,  and  that  it  is  not  precluded 
from  still  exercising  such  right ;  but  it  cannot  be  allowed 
to  prove  on  both  estates. 

The  award  must  therefore  be  modified,  to  permit  the 
bank  to  make  an  election  ;  and  it  is  directed  that  the  proof 
against  the  estate  which  the  bank  may  elect  not  to  rank 
upon  shall  be  expunged. 

An  order  was  made  in  pursuance  of  such  opinion  of  the 
learned  Judge. 

Against  this  order  the  bank  appealed,  for  the  following 
reasons  : 

1.  That  the  award  of  the  assignee  is  correct  in  this,  that 
the  claim  of  the  appellants  is  in  no  way  altered  by  the  Act 
of  1869,  but  a  mode  of  proof  is  prescribed  by  that  Act,  and 
proving  a  claim  is  only  a  matter  of  procedure. 

2,  That  the  appellants  are  entitled  to  rank  for  the  note 
for  $56,000,  upon  the  individual  estate  of  William  Chaffey 
pro  raid  with  his  individual  creditors,  and  upon  the 
estate  of  the  firm  for  the  balance,  after  deducting  the 
value  placed  by  the  appellants  on  the  liability  of  William 
Chaffey,  jpro  raid  with  the  creditors  of  the  firm. 
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Britton,  for  the  appellants.  The  60th  section  of  the 
Act  of  1869  is  directly  in  the  appellants'  favour,  unless 
the  fact  of  the  assignment  having  been  made  under  the 
Act  of  1864  prevents  its  application.  But  it  does  not, 
because,  in  this  case,  the  proof  was  under  the  Act  of  1869, 
and  because'the  proving  on  each  estate  is  a  matter  of  pro- 
cedure only,  under  section  154.  The  English  decisions  before 
the  Act  of  1861,  sec.  152,  no  doubt  prohibited  the  ranking 
on  the  two  estates,  as  the  appellants  claim  to  do;  they  com- 
pelled the  creditor  to  elect  on  which  of  the  estates  he 
would  prove :  Arch.  Bankruptcy,  670  to  675 ;  Ex  parte 
Moult,  In  re  Barrow,  2  Deac.  &  Ch.  419 ;  Ex  parte  Bank 
of  England,  2  Kose  82 ;  Goldsmid  v.  Cazenove,  5  Jur. 
N.  S.  1230  ;  S.  C,  7  H.  L.  Cas.  785  ;  Ex  parte  Moult 

1  Deac.  &  Ch.  65 ;  Ex  parte  Bevan,  10  Ves.  109 ;  Story  on 
Partnership,  sees.  384,  386,  388  ;  though  in  Ex  parte  Moult, 

2  Deac.  &  Ch.  444,  the  rule  is  said  to  be  arbitrary,  and  not 
founded  on  reason.  The  Imperial  Act  of  1861,  sec.  152, 
was  passed  to  remove  this  injustice :  Arch.  Bankruptcy, 
675.  The  former  rule  will  not  be  applied  unless  to  cases 
strictly  bankruptcies  :  Ex  parte  Thornton,  28  L.  J.  Q.  B.  5. 
By  the  former  law  the  creditor  might  enforce  his  remedies 
against  any  specific  security  which  he  held,  while  still 
ranking  on  the  estate  for  the  debt  secured  :  Arch.  Bank- 
ruptcy, 678 ;  Ex  parte  Peacock,  2  Gl.  &;  Jam.  27 ;  Ex  parte 
Gonnell,  3  Deac.  201 ;  Ex  parte  Adams,  3  Mont.  &  Ayr. 
157;  Ex  parte  Hallifax,  2  Mont.  &  DeG.  544;  Bolfe  v. 
Flower,  L.  R.  1  P.  C.  27,  46.  Sec.  5,  sub-sec.  7,  of  the  Act 
of  1864,  is  in  favour  of  the  appellants'  contention,  though 
before  the  Act  of  1869  there  might  have  been  difficulty  in 
working  it  out,  and  sec.  60  of  that  Act  was  passed  to 
remedy  this.  The  Act  of  1869,  sec.  133,  allows  of  new 
proof  being  made. 

S.  Richards,  Q.C.,  and  McLennan,  for  respondents.  The 
case  must  be  decided  by  the  Act  of  1864.  The  appellants 
could  not  rank  on  the  two  estates.  Th'ey  must  make  an 
election  on  which  of  them  they  will  claim :  Deacon  on 
Bankruptcy,  838;  Mixon  v.  Emary,  L.  R.  3  C.  P.  546. 
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The  Act  of  1869  was  not  intended  to  take  away  the  rights 
of  parties  which  they  had  before  the  passing  of  the  Act. 
The  other  creditors  had,  before  that  Act,  the  right  to  call 
on  the  estate  of  the  individual  partner,  and  to  share  in  it 
equally  with  the  appellants.  This  right  the  appellants 
claim  now  to  deprive  the  other  creditors  of  The  appel- 
lants had  proved  their  claim  before  the  Act  of  1869  on 
the  partnership  estate,  and  cannot  be  allowed  to  expunge 
all  that,  and  to  proceed  anew,  altering  the  rights  of  others  : 
Ex  parte  Goldsmid,  1  DeG.  &  J.  284  ;  Ex  parte  Thornton, 
3  DeG.  &  J.  458 ;  Ex  parte  Came,  L.  R  3  Ch.  App.  463. 
There  is  a  further  difficulty  in  this  case  in  the  way  of  the 
appellants'  demand  :  the  promissory  note  made  by  the 
firm  payable  to  one  of  the  members  of  the  firm  could  not 
have  been  sued  on  by  the  payee,  because  he  would  in 
effect  have  been  both  a  plaintiff  and  a  defendant :  Byles 
on  Bills,  7 ;  Moffatt  v.  Van  Millengen,  2  B.  &  P.  124,  note 
(c) ;  Teague  v.  Hubbard.  8  B.  &  C.  345  ;  Beecham  v.  Smith, 
E.  B.  &;  E.  442.  The  note  was,  when  made,  in  effect  pay- 
able to  bearer,  though  in  form  payable  to  the  order  of  ^ 
William  Chaffey,  and  when  he  endorsed  it  in  l^lank  he 
constituted  the  bank  the  bearers  of  it,  and  as  such  bearers 
they  could  not  sue  William  Chaffey,  whose  name  was,  in 
law,  not  upon  the  note  at  all :  Hooper  v.  Williams,  2  Ex. 
13 ;  Absolon  v.  Marks,  11  Q.  B.  19;  Broiun  v.  DeWinton, 
6  C.  B.  336.  There  could  not  therefore  be  any  proof  on 
his  separate  estate  at  all. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  form  and  effect  of  the  note  in  question,  the 
Court,  in  Broiun  v.  DeWinton,  6  C.  B.  862,  said  :  "A  note 
payable  to  the  maker  or  his  order,  before  it  is  endorsed, 
is  in  the  nature  of  a  promise  to  pay  to  the  person  to  whom 
the  maker  by  endorsement  orders  the  amount  to  be  paid, 
and  after  the  note  is  endorsed  and  circulated,  it  must  be 
taken  as  against  the  party  so  making  and  endorsing,  that 
lie  intended  his  endorsement  should  have  the  same  effect 
as  an  endorsement  by  the  payee  of  a  note  payable  to  the 
order  of  a  person  other  than  the  maker  would  have  had," 
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And  in  Beecham  v.  Smith,  E.  B.  &  E.  442,  which  was 
an  action  by  payees  of  a  joint  and  several  promissory 
note  against  one  of  the  makers,  and  it  appeared  one  of  the 
plaintiffs  was  one  of  the  joint  and  several  makers  of  the 
note,  the  Court  held  that  as  the  defendant  was  sued  on 
his  several  and  not  on  his  joint  liability,  the  facts  set  up 
were  no  defence  to  the  action. 

In  the  present  case,  on  the  authority  of  these  two 
decisions,  the  opinion  we  form  is,  that  the  bank  can,  as 
against  the  makers  and  endorser,  treat  the  payee  and 
endorser  as  having  incurred  a  separate  liability  towards 
third  persons  in  respect  of  his  endorsement,  distinct  from 
his  joint  liability  as  a  maker.  The  note  must  be  con- 
strued as  having  the  effect  it  appears  to  have  on  its  face  as 
against  the  makers  and  payee. 

If  it  were  otherwise,  a  stranger  to  the  partnership  mem- 
bers might  be  prejudiced  by  taking  and  acting  on  an 
instrument  regular  in  form,  and  which  the  members  had 
made  and  circulated  as  a  complete,  formal,  and  valid  instru- 
ment, when  he  had  every  reason  to  believe  that  it  was 
jiist  as  it  purported  to  be,  a  legal  promissory  note  in  its 
making  and  in  its  endorsement.  It  is  not,  however,  really 
necessary  to  decide  that  point. 

The  question  then  is,  have  the  appellants  the  right  to 
rank  on  both  the  joint  and  the  separate  estate  ?  That 
depends,  firstly,  upon  the  effect  of  the  Act  of  1864,  and, 
secondly,  upon  the  effect  of  the  Act  of  1869,  and  whether 
it  can  be  held  to  apply  to  this  case,  commenced  before  it 
came  into  operation. 

In  England,  before  the  24  &  25  Vic,  ch.  134,  the  rule 
was  quite  settled,  that  though  in  many  cases  a  creditor 
had  the  option  of  considering  his  debt  joint  or  sejoarate, 
and  of  proving  either  as  a  joint  or  separate  creditor  under 
ii  joint  adjudication,  or  prove  and  receive  dividends  under 
a  separate  adjudication,  yet  he  cannot  prove  both  on  the 
joint  and  on  the  separate  estate ;  he  has  merely  an  option 
to  do  the  one  or  the  other,  and  this  although  the  debt  was 
secured  against  each  estate  by  a  distinct  and  independent 
instrument. 
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But  this  rule  does  not  hold,  it  is  said,  when  the  creditor 
who  holds  the  double  security  of  the  firm  and  of  one  of 
the  partners  had  no  knowledge  of  the  partner  being  a 
member  of  the  firm. 

The  object  of  preventing  a  double  proof  was  to  save  the 
entire  surplus  of  the  estate  not  proved  on  for  the  benefit 
of  all  the  creditors  equally  who  ranked  on  the  other  estate. 
To  admit  one  joint  creditor  to  rank  both  on  the  joint  and 
separate  estate  would  be  an  injury' to  the  joint  creditors, 
by  diminishing  the  surplus  of  the  separate  estate,  which 
should  go  to  the  joint  creditors  generally,  after  satisfaction 
of  the  separate  creditors. 

It  is  said  by  Lord  Cranworth,  in  Goldsmid  v.  Cazenove, 
5  Jur.  N.  S.  1232,  there  was  very  little  principle  in  the 
rule ;  it  must  be  taken  to  have  been  laid  down  fol*  pur- 
poses of  convenience,  somewhat  empirically  or  arbitrarily. 
The  rule  has  certainly  been  established  for  many  years  in 
England,  and  is  not  to  be  disturbed  :  See  the  cases  referred 
to  in  Rolfe  et  al.  v.  Flower  et  at.,  L.  R.  1  P.  C.  27,  and 
Ex  parte  Came,  L.  R,.  3  Ch.  App.  463. 

By  our  Act  of  1864,  sec.  5,  sub-sec.  4,  "  no  dividend  is 
to  be  paid  to  any  creditor  holding  collateral  security  from 
the  insolvent  for  his  claim,  until  the  amount  for  which  he 
shall  rank  as  a  creditor  on  the  estate  as  to  dividend  there- 
from shall  be  established  as  hereinafter  provided." 

Sub-sec.  5  :  "  A  creditor  holding  security  from  the  insol- 
vent, or  from  his  estate,  shall  specify  the  nature  and  amount 
of  such  security  in  his  claim,  arid  shall  therein,  on  his  oath, 
put  a  specified  value  on  such  security  •  *  *  *  and  in 
either  of  such  cases  the  difference  between  the  value  at 
which  the  security  is  retained  or  assumed  "  (by  the  credi- 
tors) and  the  amount  of  the  claim  of  such  creditor,  shall 
be  the  amount  for  which  he  shall  rank  and  vote  as  afore- 
said."   See  also  sec.  11,  sub-sec.  4. 

Sub-sec.  7:  "If  the  insolvent  owes  debts  both  indi- 
vidually and  as  a  member  of  a  co-partnership,  or  as  a 
member  of  two  different  co-partnerships,  the  claims  agafinst 
him  shall  rank  first  upon  the  estate  by  which  the  debts 
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they  represent  were  contracted,  and  shall  only  rank  upon 
the  other  after  all  the  creditors  of  that  other  have  been 
paid  in  full." 

Is  this  endorsation  of  the  separate  partner,  William 
ChaiFey,  on  the  adjudication  of  the  'partnership  estate,  "  a 
collateral  security  from  the  insolvent "  under  sub-sec.  4 ; 
or  "holding  security  from  the  insolvent,  or  from  his  estate^' 
under  sub-sec.  5  ;  or,  "a  security  which  the  creditor  holds 
for  the  payment  of  hi^  claim''  under  sec.  11,  sub-sec.  4  ? 

It  is  a  securit}^  for  the  payment  of  his  claim  under  the 
last  section,  but  in  my  opinion  that  section  must  be  read 
in  connection  with  the  4th  and  5th  sub-sections ;  and, 
plainly,  the  individual  security  of  a  partner  is  not  on  the 
adjudication  of  the  partnership  estate  a  security  "from 
the  insolvent,  or  from  his  estate." 

In  Rolfe  V.  Flower,  L.  H.  1  P.  C.  46,  Lord  Chelmsford,  in 
delivering  the  judgment,  referred  to  the  language  of  Lord 
Lyndhurst  in  the  case  of  Re  Plummer,  1  Ph.  60,  in 
which  he  said :  "  In  administration  under  bankruptcy,  the 
joint  and  separate  estates  are  considered  as  distinct  estates, 
and  accordingly  it  has  been  held  that  a  joint  creditor, 
having  a  security  upon  the  separate  estate,  is  entitled  to 
prove  against  the  joint  estate  without  giving  up  his  secu- 
rity, on  the  ground  that  it  is  a  dififerent  estate.  That  was 
the  principle  on  which  Ex  parte  Peacock,  2  Gl.  &  J.  27, 
proceeded,  and  that  case  was  decided  first  by  Sir  John 
Leach,  and  afterwards  by  Lord  Eldon,  and  has  since  been 
followed  in  Ex  parte  Bowden,  1  Deac.  &;  Ch.  135 ;"  and 
Lord  Chelmsford  adds :  "  Whatever  may  have  been  the 
origin  of  the  rule,  it  must  now  be  considered  to  be  the 
established  law  in  this  country." 

In  the  case  last  referred  to  in  the  Privy  Council,  it  was 
held  that  under  a  Statute  of  the  colony  of  Victoria  which 
enacted  "  that  any  creditor  who  shall  have  or  hold  any 
security  or  lien  upon  any  part  of  the  insolvent  estate 
shall,"  by  affidavit,  "  put  a  value  upon  such  security,"  fcc, 
the  creditor  of  a  bankrupt  partnership  was  not  obliged  to 
value  or  deduct  the  value  of  a  security  he  held  from  car- 
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Uiiii  members  of  the  partnership  for  his  claim  on  the 
partnership,  because  the  security  was  upon  a  different 
estate. 

If  the  Act  of  1864  does  not  apply  to  such  a  security, 
the  creditor  remains  as  he  was  by  the  general  rule  and 
course  of  law  in  such  a  case,  and  he  retains  his  security 
without  making  a  deduction  from  his  partnership  claim  in 
respect  of  it. 

The  7th  sub-section  of  sec.  5,  as  to  having  a  claim  both 
on  the  partnership  and  on  the  member,  is  only  a  declara- 
tion of  what  the  law  was  and  had  been  before,  and  does 
not  aid  in  this  case. 

We  are  also  of  opinion  that  the  specifying  the  value  and 
amount  of  a  security  held,  and  putting  a  value  on  it  under 
oath,  and  the  other  proceedings  to  be  taken  with  respect 
to  it,  is  not  "  a  matter  of  procedure  merely,"  under  the 
lo4th  section  of  the  Act  of  1869,  and  therefore,  by  that 
section,  the  previous  Acts,  so  far  as  they  relate  to  pro- 
ceedings commenced  and  pending  thereunder  when  the 
Act  of  1869  was  passed,  remain  in  force  and  are  to  be 
acted  upon  as  if  this  Act  had  never  been  passed;"  and 
therefore,  for  the  purposes  of  this  appeal,  the  Act  of  1869 
may  be  laid  altogether  out  of  view. 

Notwithstanding  anything  in  the  Act  of  1864,  we  are  of 
opinion  the  appellants  were  not  bound  to  value  the  secu- 
rity which  they  held  by  the  endorsation  of  the  separate 
creditor,  and  to  deduct  it  from  their  claim. 

It  does  not  come  into  consideration  under  that  Act,  as 
it  would  if  the  Act  of  1869,  by  the  60th  section,  were 
held  to  apply. 

The  appellants  are  entitled  to  rank  on  the  partnership 
estate,  without  deduction  in  respect  of  the  value  of  the 
endorsement. 

But  they  are  not,  by  anything  contained  in  the  Act  of 
1864,  entitled  to  rank  on  the  separate  estate  of  William 
Chaffey,  in  respect  of  his  individual  liability,  contrary  to 
the  rule  of  law  adopted  and  uniformly  acted  upon  in  like 
cases,  as  well  as  upon  the  joint  estate. 
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They  must  elect  to  prove  upon  one  estate  or  the  other ; 
they  cannot  rank  on  both.  And  in  our  opinion  sec.  5, 
sub-sec.  7,  directly  favours  and  directly  decides  this  ques- 
tion. 

The  judgment  of  the  learned  Judge  will  therefore  be 
affirmed,  and  the  appeal  be  dismissed,  with  costs  to  be 
paid  by  the  appellants. 

We  have  only  to  add  that,  in  proving  again,  the  bank  is 
not  to  value  the  specific  security  and  deduct  it,  but  may 
rank  on  the  partnership  estate  for  their  full  partnership 
claim,  without  deduction  in  respect  of  the  security  on  the 
separate  estate. 

Appeal  dismissed.  • 


In  re  Mottashed  and  The  Corporation  of  the 
County  of  Prince  Edward. 

By-law — Application  to  quash — Absence  of  seal — Licenses  lo  sell  liquors. 

On  application  to  quash  a  by-law  passed  on  the  21st  December,  1869 
under  the  Temperance  Act  of  1864,  to  prohibit  the  sale  of  intoxicating 
liquors,  and  submitted  to  the  electors  on  the  2nd  February,  1870,  it 
appeared  that  no  seal  had  been  attached  to  the  by-law  until  after  the 
2nd  March,  1870. 

Held,  that  it  was  no  by-law,  and  therefore  could  not  be  quashed  ;  but 

the  rule  to  quash  it  was  discharged  without  costs. 
Remarks  as  to  the  effect  of  the  Tavern  and  Shop  License  Act  of  1868, 

32  Vic,  ch.  32,  Ont.,  upon  the  Temperance  Act  of  1864. 

Jellett  obtained  a  rule  nisi  to  quash  a  by-law  entitled  "A 
By-law  to  prohibit  the  sale  of  Intoxicating  Liquors,  and 
the  issuing  of  Licenses  therefor,  in  the  County  of  Prince 
Edward,"  and  purporting  to  be  passed  on  the  21st  day  of 
December,  1869,  on  the  grounds,  amongst  others  : 

1.  That  the  Temperance  Act  of  1864,  in  so  far  as  it 
provides  for  prohibiting  the  sale  of  intoxicating  liquors, 
and  the  issuing  of  licenses  therefor,  is  repealed  or  super- 
seded by  the  Statute  of  Ontario,  "  The  Tavern  and  Shop 
License  Act  of  1868,"  32  Vic,  ch.  32. 
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2.  That  at  the  time  of  the  vote,  and  after  the  passing  ot 
the  by-law,  and  on  the  2nd  day  of  March,  1870,  there  was 
no  seal  of  the  corporation  affixed  to  the  said  by-law. 

There  were  seven  other  grounds  of  objection  taken, 
which  it  is  unnecessary  to  mention  here,  as  they  are  not 
noticed  in  the  judgment. 

The  by-law  enacted  that  from  and  after  the  1st  March, 
1870,  the  sale  of  intoxicating  liquors,  and  the  issuing  of 
licenses  therefor,  is  prohibited  within  the  county  of  Prince 
Edward,  in  accordance  with  the  provisions  of  the  Temper- 
ance Act  of  1864;  and  that  the  by-law  should  have  no 
effect  unless  approved  of  by  the  electors  in  accordance 
with  said  Act. 

The  copy  produced  was  certified  by  one  Robert  Boyle,  the 
clerk  of  the  corporation,  under  his  hand  and  the  corporate 
seal,  and  annexed  to  the  copy  and  certificate  were  the  fol- 
lowing afiidavits:  1.  By  David  John  Pruyn,  student-at-law, 
that  he  was  personally  present  and  did  see  the  annexed 
certificate  of  a  copy  of  a  by-law  duly  signed  by  Robert 
Boyle,  at  the  town .  of  Picton ;  and  that  he  knew  the 
said  Robert  Boyle,  who,  as  he  was  informed  and  verily 
believed,  was  clerk  of  the  corporation.  2.  The  applicant, 
J onathan  Mottashed,  swore  that,  "  I  received  the  within 
certified  copy  of  a  by-law  passed  by  the  council  of  the 
municipality  of  the  county  of  Prince  Edward  from  Robert 
Boyle,  clerk  of  the  above  named  corporation,  through 
Richard  John  Fitzgerald,  my  attorney  in  this  matter."  3. 
In  another  affidavit  Mr.  Mottashed  swore  that  he  was  a 
resident  of  the  town  of  Picton,  where  he  had  for  many 
years  kept  an  inn,  and  that  he  was  interested  in  having 
the  by-law  quashed. 

Mr.  Pruyn,  in  a  separate  affidavit,  swore  that  on  the 
28th  February,  and  again  on  the  2nd  March,  1870,  he 
inspected  the  books  of  the  clerk  of  the  corporation,  the 
by-law  in  question  therein  contained,  and  the  papers  con- 
cerning the  same  filed  in  the  said  clerk's  ofiice  :  that  there 
was  nob,  on  either  of  the  said  days,  the  seal  of  the  corpo- 
ration affixed  to  said  by-law  :  and  that  on  the  9th  March, 
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following,  having  heard  a  rumour  that  a  seal  had  since  been 
affixed,  he  again  inspected  said  by-law,  which  had  then  the 
corporate  seal  affixed. 

The  vote  upon  the  by-law  was  taken  on  the  2nd 
February,  1870. 

G.  S.  Patterson  shewed  cause.  He  obj  ected  that  the  by-law 
was  not  properly  before  the  Court  :  that  it  did  not  appear 
to  be  under  the  hand  of  a  member  of  the  municipality,  so 
as  to  bring  it  under  the  193rd  section  of  the  Municipal 
Act;  and  the  affidavits  filed  did  not  shew  that  it  was 
■received  from  the  clerk,  so  as  to  bring  it  under  section  198 
of  the  Statute  :  Fisher  v.  The  Municipality  of  Vaughan, 
20  U.  C.  R.  492. 

As  to  the  seal  to  the  by-law,  there  is  no  express  pro- 
vision as  to  the  time  when  the  seal  is  to  be  placed  there. 
Section  2  of  the  Temperance  Act  of  1864  says  the  by-law 
is  to  be  drawn  up  and  passed  in  the  ordinary  form.  Before 
the  by-law  can  be  finally  passed,  or  come  into  operation, 
it  must  be  submitted  to  the  people,  and  it  is  not  necessary 
to  put  the  seal  to  it  imtil  it  is  finally  passed.  The  affidavit 
filed  on  behalf  of  the  defendant  only  means  that  the  tran- 
script which  he  saw  was  not  sealed;  it  does  not  shew 
what  connection  there  is  between  Pruyn,  who  makes  the 
affidavit,  and  the  party  applying  to  quash  the  by-law  : 
Gibson  and  the  Corporation  of  Huron  and  Bruce,  20 
U.  C.  E.  117;  Ci^oft  and  the  Municipality  of  Brooke, 
17  U.  C.  R.  269. 

Jellett,  contra.  The  Acts  of  1864  and  1869  are  quite 
inconsistent  with  each  other.  Under  the  former  Act  the 
cifcy  corporations  were  authorized  to  pass  the  prohibitory 
law.  Under  the  Act  of  1869  the  commissioners  of  police 
in  the  cities  are  now  the  persons  to  make  provision  for 
regulating  the  granting  of  licenses  therein.  The  Act 
(contemplates  a  different  proceeding  from  that  set  forth  in- 
the  Act  of  1864.  It  provides  for  the  same  objects,  and 
evidently  is  intended  to  be  substituted  for  it.  The  6th 
section  enacts  that  the  council  of  every  township,  town, 
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and  incorporated  village,  and  the  police  commissioners  in 
cities,  may  respectively  pass  by-laws ;  then  the  following 
nine  sub-sections  define  the  purposes,  and,  among  them, 
(7)  for  prohibiting  the  sale  by  retail  in  any  house  of  public 
entertainment,  and  prohibiting  altogether  the  sale  thereof 
in  shops  and  places  other  than  houses  of  public  enter- 
tainment. There  is  no  officer  now  known  to  the  law  who 
can  perform  the  duties  prescribed  to  the  ofiicer  of  the 
inland  revenue  under  the  Act  of  1864.  Suppose  a  by-law 
under  the  Act  of  1869,  would  that  be  suspended  by  the 
provisions  of  sub-sec.  2  of  sec.  8  of  the  Act  of  1864  ?  The 
imprisonment  for  penalties  under  the  Act  of  1864  is  three 
months ;  under  that  of  1869  thirty  days.  The  power 
which  adjacent  councils  had  under  the  Act  of  1864,  sec. 
10  and  sub-sections,  to  pass  the  same  by-law,  does  not 
exist  under  the  Act  of  1869.  The  power  of  appeal  is  taken 
away  under  the  Act  of  1869  :  under  sec.  36  of  the  Act  of 
1864  the  writ  of  certiorari  to  remove  the  record  is  taken 
away,  and  the  right  to  appeal  also,  unless  the  decision  is 
before  certain  kinds  of  magistrates,  judges,  &c.  The  affi- 
davit shews  sufficient  to  call  on  the  corporation  to  satisfy 
the  Court  that  the  by-law  had  a  seal  to  it  on  the  2nd 
March.  The  Municipal  Act  of  1866,  sec.  192,  requires  that 
the  by-law  should  have  a  seal. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  preliminary  objection,  it  seems  strange  that 
the  course  pointed  out  by  the  198th  section  of  the  statute, 
so  plain  and  so  simple,  is  so  often  disregarded,  and  some- 
thing which  appears  more  difficult  done  in  substitution. 
If  the  person  who  received  the  copy  of  the  by-law^  now 
moved  against  from  the  clerk  of  the  municipality  had 
made  an  affidavit  of  that  fact,  there  could  have  been  no 
difficulty,  because  it  is  certified  under  the  hand  of  the 
clerk,  and  under  the  corporation  seal.  But  here  the  more 
difficult,  and  of  course  more  doubtful,  method  is  resorted  to. 

In  Fisher  v.  The  Municipality  of.Vaughan,  10  U.  C.  R. 
494,  the  late  Sir  J.  B.  Robinson,  in  regard  to  theprelimi- 
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nary  objection  as  to  the  copy  of  the  by-law  not  being 
iproperly  authenticated,  said  :  "  The  relator  swear.s  that  the 
copy  now  before  us  was  received  by  Troyer  from  the 
clerk,  and  was  delivered  by  Troyer  to  him,  the  deponent ; 
and  moreover,  he  swears  that  it  is  a  true  copy." 

The  statement  of  Mr.  Mottashed,  that  he  received  the 
copy  from  the  clerk  through  his  attorney,  is  not  perhaps 
quite  as  strong  as  that  the  clerk  delivered  it  to  the  attor- 
ney and  the  attorney  to  him,  though  he  might  well  swear 
to  this  from  his  own  personal  knowledge  in  either  case,  as 
he  might  have  been  present  when  the  attorney  received  it 
for  him. 

In  Buchart  and  the  Municipality  of  Brant  and  Garrick, 
6  C.  P.  134,  the  late  Chief  Justice  Draper  of  this  Court, 
when  Chief  Justice  of  the  Court  of  Common  Pleas,  stated 
that  the  Court  ought  not,  without  sufficient  cause  shewn 
on  affidavit,  to  dispense  with  a  production  of  the  copy  of 
ihe  by-law,  certified  as  the  section  requires. 

In  the  view  we  take  of  the  matter,  it  is  not  absolutely 
necessary  to  decide  that  the  proof  of  the  copy  of  the 
by-law  moved  against  is  not  sufficient,  under  the  198th 
section  of  the  Act,  to  authorize  us  to  quash  the  by-law, 
if  sufficient  cause  be  shewn  to  authorize  us  to  do  so ;  for 
the  affidavits  filed  satisfy  us  that  the  by-law,  on  the  1st  or 
2nd  of  March  last,  long  after  it  was  passed  and  approved 
of  by  a  majority  of  the  freeholders  of  the  county,  if  it 
was  so  approved,  was  not  under  the  seal  of  the  corpo- 
ration. 

The  192nd  section  of  the  Statute  makes  it  necessary  it 
should  be  under  their  seal,  and  we  can  see  many  reasons 
why  the  Legislature  should  desire  that  the  passing  of 
by-laws  should  be  a  matter  of  some  gravity,  and  that  they 
should  be  verified  by  the  seal  of  the  corporation  affixed  at 
the  time  of  passing :  most  people  being  inclined  to  consi(fer 
instruments  under  seal  of  greater  importance  than  those 
merely  signed. 

In  Boulton  and  The  Town  Council  of  Peterborough, 
16  U.  C.  R.  888,  Sir  J.  B.  Kobinson  said  :  "  Our  authority 
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to  quash  by-laws,  as  given  by  the  Statute,  is  where  the 
by-law  appears  to  us  to  be  either  wholly  or  in  part  illegal. 
This  seems,  as  we  have  intimated  in  other  cases,  to  have 
reference  to  what  we  shall  find  on  the  face  of  the  by-law, 
whereas  the  objections  we  have  been  considering  are  of 
another  character.  We  do  not  doubt  our  power  to  quash 
a  by-law  where  it  is  shewn  to  us  that  it  has  been  passed 
illegally,  as  without  some  notice  or  other  formality  required, 
which  appears  to  be  essential  to  the  right  of  the  munici- 
pality to  j^ass  it ;  but  where  we  interfere  on  that  ground, 
it  is,  as  we  conceive,  rather  under  the  jurisdiction  vested 
in  us  at  common  law  than  under  the  Municipal  Act.  And 
where  that  is  the  case  we  have  a  discretion  not  to  interfere 
on  summary  application,  but  to  leave  it  to  the  party  com- 
plaining, if  he  pleases,  to  test  the  validity  of  the  by-law 
by  resisting  its  operation,  or  by  bringing  an  action  for 
anything  done  under  it,  as  he  may  be  advised." 

In  Buchart  and  The  Municipality  of  Brant  and  Carrick, 
already  referred  to,  Chief  Justice  Draper  said  :  "  In  moving 
against  a  by-law  there  are  two  things  to  be  established : 
first,  that  a  by-law  was  passed;  second,  that  the  copy 
offered  to  the  Court  is  a  true  copy."  The  difficulty  here 
is  to  shew  that  a  by-law  was  passed,  inasmuch  as  it  wanted 
a  seal. 

In  Croft  and  The  Municipality  of  the  Township  of 
Brooke,  17  U.  C.  R.  269,  Sir  J.  B.  Robinson  said :  "  The 
Statute  requires  that  by-laws  of  municipal  corporations 
shall  be  authenticated  by  the  seal  of  the  corporation.  If 
this  is  not  sealed,  and  it  appears  that  it  is  not  and  never 
was,  it  follows  that  what  we  are  asl^ed  to  set  aside  is  not  a 
by-law,  and  we  have  no  power  to  quash  it,  nor  is  there  any 
need  that  it  should  be  quashed." 

It  is  true,  in  the  case  quoted  from,  at  the  time  the  copy 
of  the  by-law  was  obtained  there  was  not  a  seal  to  it,  but 
if  the  seal  was  not  put  to  the  by-law  when  it  was  passed, 
it  would  surely  not  make  it  a  good  by-law  to  put  the  seal 
to  it  three  months  after  it  was  passed,  and  when  the  per- 
'sons  composing  the  governing  body  of  the  corporation 
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were  entirely  changed.  It  seems  to  us,  under  the  plain 
words  of  the  Act,  it  could  not  be  a  by-law  at  all  unless  it 
"was  under  the  seal  of  the  corporation.  If  the  seal  was 
not  affixed  to  it  until  after  the  1st  of  March,  then  it  is  not 
an  operative  by-law  now,  and  ought  not  to  be  observed, 
nor  be  made  use  of  to  prejudice  the  party  who  now  seeks 
to  quash  it,  inasmuch  as  it  has  not  been  approved  of  since 
it  became  a  by-law  by  the  electors  of  the  county  ;  or  it  is 
in  fact  void  because  it  had  not  the  seal  affixed  to  it  at  the 
time  of  passing,  or  within  a  reasonable  time  thereafter,  or 
at  all  events  before  the  time  for  submitting  it  to  the  appro- 
val of  the  electors. 

It  appears  that  the  party  applying  to  quash  the  by-law 
has  suffered  serious  injury  from  its  passage,  as  shewn  by 
him  in  his  affidavit,  by  the  refusal  of  the  municipality  in 
which  he  resides  to  grant  him  a  license  to  sell  wine,  &;c., 
because  they  consider  the  county  by-law  operative  and  in 
force,  he  before  that  having  carried  on  the  business  of 
an  innkeeper.  We  take  it  for  granted,  however,  on  this 
expression  of  opinion  by  the  Court,  that  the  municipality 
will  not  feel  themselves  bound  by  the  by-law,  which  we 
would  set  aside  on  the  objection  taken,  were  it  not  for  the 
rule  of  decision  referred  to  in  the  case  last  cited,  from  17 
U.  C.  E. 

We  may  further  add,  though  not  necessary  for  the  dis- 
posal of  the  case,  that  it  seems  to  us  that  many,  if  not 
most,  of  the  provisions  of  the  Act  of  1864,  referring  to 
the  granting  of  licenses  and  the  preventing  the  issuing  of 
licenses,  and  for  prosecuting  and  punishing  parties  for 
violating  the  laws  made  on  those  subjects,  are  superseded, 
if  not  repealed,  by  the  provisions  of  the  Statute  of  Ontario, 
32  Vic,  ch..  22.  At  all  events,  it  would  be  much  more 
satisfactory  if  the  Legislature  of  the  Province  at  its  next 
sittings  should  repeal  those  sectigns  of  the  Act  of  1864 
which  are  inconsistent  with  the  Act  of  1869. 

Under  all  the  circumstances,  we  think  we  should  dis- 
charge the  rule,  but  without  costs. 

Rule  discharged. 
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Snell  and  The  Corporation  of  the  Town  of 
Belleville. 

Municipal  Corporations — Regulations  of  markets — Sale  oj  meat. 

A  Bj-law  of  a  town  for  the  regulation  of  the  market,  enacted — 1.  That 
only  batchers  and  persons  occupying  shops  or  stalls  in  the  market,  or 
in  two  specified  wards  of  the  town,  lor  the  sale  of  fresh  meat,  should 
sell,  or  expose  for  sale,  in  any  less  quantity  than  by  the  quarter :  that 
such  butchers  and  persons  might  so  sell  at  these  places,  but  not  other- 
wise ;  and  that  no  person  should  sell  any  fresh  meat  in  the  town  except 
ia  the  market  stalls  or  such  place  as  the  council  should  appoint,  not 
less  than  400  yards  from  the  market,  and  within  certain  specified  limits 
iu  the  two  said  wards. — Held^  valid. 

2.  That  no  person  should  buy,  sell,  or  offer  for  sale,  any  game,  fish, 
])0ultry,  eggs,  butter,  cheese,  grain,  vegetables,  or  fruits,  exposed  for 
sale  or  marketed  in  the  town,  until  the  seller  had  paid  the  market  fees, 
or  obtained  a  ticket  from  the  collector  of  market  tolls,  as  provided  in 
a  by-law  referred  to,  and  before  a  specified  hour  of  the  day  :  that  no 
person  should  forestall,  regrate,  or  monopolize  any  of  the  articles  men- 
tioned, within  the  town  ;  and  that  before  noon  no  butchers'  meat,  fish, 
hay,  or  straw,  should  be  bought  or  sold  in  the  town  except  at  the  market 
and  in  the  shops  or  stalls  in  the  two  said  wards.  Held,  valid,  under 
the  powers  given  by  the  Municipal  Act  of  1866,  sec.  296,  subsec.  9, 
and  subsec.  10  as  amended  by  33  Vic.  ch.  26,  sec.  6,  O,  and  subsec.  11. 

3.  That  before  10  a.m.  no  huckster  or  runner  within  the  municipality,  or 
within  one  mile  of  its  limits,  should  purchase  any  meats,  fish,  or  fruit 
In-ought  to  the  public  market.  Held,  bad,  as  not  confined  to  those 
living  within  the  municipality  or  a  mile  therefrom ;  and  Quctre, 
whether  it  should  not  exclude  persons  buying  for  their  own  use,  not 
to  resell. 

4.  That  every  person  selling  meat  or  articles  of  provision  by  retail, 
whether  by  weight,  count,  or  measure,  should  provide  himself  with  scales, 
weights,  and  measures,  but  no  spring  balance,  spring  scale,  spring 
steelyards,  or  spring  weighing  machine,  should  he  used  for  any  market 
purpose.  Held,  valid,  under  subsec.  10  above  mentioned,  and  Consol. 
Stat.  U.  C.  ch.  58. 

5.  That  persons  offending  against  the  by  by-law  should,  on  conviction 
by  a  magistrate,  be  fined  not  less  than  $1  nor  more  than  $20,  and 
in  default  of  payment  be  imprisoned  for  not  less  than  two  nor  more 
than  twenty  days,  which  fines  should  be  applied  to  the  uses  of  the  muni- 
cipality. Held,  that  leaving  the  fine  in  the  magistrate's  discretion  was 
clearly  authorized  by  sec.  209  5  but  that  it  was  invalid  for  not  awarding 
a  moiety  of  the  fine  to  the  informer,  under  sec.  211. 

Held  also,  that  market  regulations  made  by  the  council  might  be  quashed 
as  orders  or  resolutions,  under  sec.  198. 

By  these  regulations  it  was  provided  that  any  person  wishing  to  sell  fresh 
meat  in  quantities  less  than  a  quarter  in  a  shop  or  stall  in  either  of  the 
two  wards  above  mentioned,  should  apply  to  the  market  committee, 
stating  the  annual  sum  above  $40  which  he  was  willing  to  pay  for  a 
certificate  authorizing  him  to  sell  for  a  year.  Held,  bad,  both  by  the 
general  law,  and  as  opposed  to  sec.  220  of  the  Act  of  1866.  It  was 
also  provided  that  persons  obtaining  certificates  should  give  a  bond 
with  sureties  to  obey  the  by-laws  relative  to  the  sale  of  fresh  meat  at 
stalls  atd  shops  where  it  was  sold.  Held,  good,  for  that  it  applied  of 
course  only  to  valid  by-laws. 
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In  Hilary  Term  last,  Harrison,  Q.  C,  obtained  a  rule 
calling  on  the  town  of  Belleville  to  shew  cause,  on  the  first 
day  of  Easter  Term  following — 

1.  Why  the  first  clause  of  by-law  No.  217  should  not  be 
quashed,  with  costs,  for  illegality — the  same  being  in  excess 
of  the  powers  of  the  corporation,  or  unreasonable,  or  other- 
wise illegal. 

2.  The  second  clause  of  the  same  by-law  was  also  moved 
against ;  but  this  it  appeared  had  been  repealed  on  the  17th 
February,  unknown  to  the  applicant,  before  the  rule  nisi 
was  moved. 

3.  Why  the  third  clause  of  the  same  by-law  should  not 
be  quashed,  with  costs,  for  illegality — the  same  assuming 
to  restrain  the  sale  of  the  articles  therein  first  enumerated 
unless  a  certain  fee  be  paid,  thus  in  eftect  levying  a  tax 
on  all  such  sales  made  within  the  town,  and  prohibiting  all 
persons  before  the  hour  of  twelve  o'clock  noon  from  pur- 
chasing or  selling  butchers'  meat,  fish,  hay,  or  straw, 
except  at  the  public  market  places,  and  in  the  stalls  or 
shops  in  Coleman  ward  and  Baldwin  ward,  and  prohibiting 
hucksters  or  runners,  before  the  hour  of  ten  o'clock  in  the 
forenoon,  within  the  municipality,  or  within  one  mile  of 
the  outer  limits  thereof,  from  purchasing  meats,  fish,  or 
fruits,  brought  to  the  public  market ;  or, 

4.  Why  the  fourth  clause  of  the  same  by-law  should  not 
be  quashed,  with  costs,  for  illegality — the  same  making  it 
obligatory  upon  every  person  selling  meat,  or  any  articles 
of  provision  by  retail,  whether  by  weight,  count,  or  measure, 
in  the  town,  to  provide  himself  with  scales,  weights,  and 
measures  for  the  town,  and  providing  that  no  spring- 
balance,  spring  scales,  spring  steelyards,  or  spring  weighing 
machine,  shall  be  used  or  allowed  to  be  used  for  any  market 
purpose;  or, 

5.  Why  the  fifth  clause  of  the  same  by-law  should  not 
Ijc  quashed,  witli  costs,  for  illegality,  in  this,  that  the 
by-law  does  not  itself  fix  and  determine  the  punishment^ 
but  delegates  the  same  to  be  fixed  and  determined  within 
certain  limits  by  the  discretion  of  the  convicting  J ustice ; 
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and  because  it  provides  in  general  terms  that  all  fines  shall 
be  applied  to  the  uses  of  the  municipality,  and  no  moiety 
thereof  in  any  case  to  go  to  the  informer  or  prosecutor ; 
— and  on  grounds  disclosed  in  affidavits  and  papers  filed. 

And  why  the  regulations  for  the  government  of  the  mar- 
ket and  meat  stalls  of  the  town  should  not  be  quashed, 
with  costs,  for  illegality;  thesame  providing  forand  making  it 
necessary  to  have  certificates  or  licenses  for  the  sale  of  fresh 
meat,  and  the  giving  of  bonds  conditioned  to  abide  by  all 
the  regulations  and  by-laws  of  the  municipality  in  force  at 
the  time  of  entering  into  the  bonds,  and  all  by-laws  and 
regulations  which  may  thereafter  be  passed  relative  to 
stalls  and  shops,  whether  the  same  be  legal  or  illegal,  or 
valid  v)r  invalid,  and  being  calculated  to  deter  persons 
giving  such  bonds  from  moving  against  illegal  oi'  invalid 
by-laws  or  regulations ;  and  on  grounds  disclosed  in  affi- 
davits and  papers  filed. 

The  by-law  was  passed  on  the  14th  February,  1870,  and 
the  provisions  complained  of  w^ere  as  follows  : — 

"  1.  (a)  That  only  butchers  and  persons  occupying  shops  or 
stalls  in  the  public  markets,  or  in  Coleman  ward  or  Baldwin 
ward,  for  the  sale  of  fresh  meat  as  hereinafter  provided, 
shall  sell,  or  expose  for  sale,  any  fresh  meat  in  any  less 
quantity  than  by  the  quarter,  (b)  And  butchers  having 
stalls  in  the  public  market,  and  all  persons  occupying  said 
stalls  or  shops  in  Coleman  ward  or  Baldwin  ward,  for  the 
sale  of  fresh  meat,  may  sell  fresh  meat  in  any  less  quantity 
tlian  by  the  quarter,  (c)  And  butchers  and  all  persons 
occupying  said  shops  or  stalls  for  the  sale  of  fresh  meat  in 
Coleman  ward  or  Baldwin  ward,  shall  not  expose  fresh 
meat  for  sale  or  sell  fresh  meat  in  any  other  place  in 
Belleville  than  in  the  market  stalls  and  said  stalls  or 
shop^  in  Coleman  ward  or  Baldwin  ward,  except  by  the 
(quarter,  (d)  And  that  no  butcher  or  other  person  shall 
cut  up  or  expose  for  sale,  or  sell  any  fresh  meat  in  any  part 
of  Belleville,  except  in  the  stalls  in  the  public  market,  or  at 
such  other  places  as  the  standing  committee  on  public  mar- 
kets may  appoint,  not  less  than  four  hundred  yards  from 
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the  public  market,  and  within  the  following  limits  in 
Baldwin  ward  and  Colema^n  ward,  &c.,  [setting  out  the 
limits.] 

"3.  (1)  That  no  person  shall  buy,  sell,  or  offer  for  sale,  any- 
game,  fish,  poultry,  eggs,  butter,  cheese,  grain,  vegetables, 
or  fruits,  exposed  for  sale  or  marketed  within  the  town  of 
Belleville,  until  the  seller  has  paid  the  market  fees  required 
by  by-law  No.  161,  or  has  obtained  a  ticket  from  the  col- 
lector of  tolls  of  the  market  of  the  town  of  Belleville,  as 
provided  for  in  the  27th  section  of  by-law  No.  161,  and 
before  the  hour  of  nine  o'clock  in  the  forenoon,  during  the 
months  of  June,  J uly,  and  August,  and  ten  o'clock  during 
the  rest  of  the  year.  (2)  No  person  shall  forestall,  regrate, 
or  monopolize  any  market  grain,  meats,  fish,  fruits,  roots, 
vegetables,  poultry,  and  dairy  products,  within  the  town  of 
Belleville.  (3)  Provided  always,  that  before  the  hour  of 
twelve  o'clock,  noon,  no  butchers'  meat,  fish,  hay,  or  straw, 
shall  be  bought  or  sold  by  any  person  in  any  part  of  the  town, 
except  at  the  public  market  place,  and  in  the  said  stalls  or 
shops  in  Coleman  ward  and  Baldwin  ward,  as  hereinbefore 
mentioned;  (4)  and  further,  that  before  the  hour  of  ten 
o'clock  in  the  forenoon,  no  huckster  or  ruimer  within  the 
municipality,  or  within  one  mile  of  the  outer  limits . 
thereof,  shall  purchase  any  meats,  fish,  or  fruits,  brought 
to  the  public  market. 

"4.  That  every  person  selling  meat  or  articles  of  provision 
by  retail,  whether  by  weight,  count,  or  measure,  in  the 
town  of  Belleville,  shall  provide  himself  with  scales,  weights, 
and  measures  for  the  said  town ;  but  no  spring  balance, 
spring  scale,  spring  steelyards,  or  spring  weighing  machine, 
shall  be  used  or  allowed  to  be  used  for  any  market  purpose. 

"  5.  That  any  person  offending  against  this  by-law,  or  any 
of  its  provisions,  shall,  upon  conviction  thereof  before  any 
iiiJi'^'istrate  of  the  town  of  Belleville,  be  fined  in  a  sum  not 
less  than  one  dollar,  uoi-  moi'c  than  twenty  dollars,  to  be 
levied  on  his,  hvr,  or  tlu;ii'  good.s  cliattels,  and  in  default 
of  such  goods  and  chattels  to  be  sent  to  the  common  gaol 
of  th(^  (Jounty  of  Hastings  for  any  period  not  less  than 
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two  days,  nor  more  than  twenty  days,  which  fines  shall  be 
applied  to  the  uses  of  the  municipality  of  the  town  of 
Belleville. 

"  6.  That  this  by-law  shall  come  into  effect  immediately 
after  the  passing  thereof. 

[l. s.]       (Signed)       "Alex.  Robertson, 

Mayor!' 

The  following  were  the  regulations  in  question  : 
''Regulations  for  the  Goverrvnient  of  the  Market  Stalls  and 
Meat  Stalls  of  the  Town  of  Belleville. 

"  1.  That  any  person  or  persons  wishing  to  sell  or  vend 
fresh  meat  in  quantities  less  than  a  quarter  in  a  shop  or 
stall  in  Coleman  ward  or  Baldwin  ward,  shall,  before  the 
first  day  of  March  in  each  year,  make  application  in 
writing  to  the  chairman  of  the  market  committee,  stating 
the  annual  sum  he  or  she  will  pay  in  addition  to  the  sum 
of  forty  dollars  to  obtain  a  certificate  from  the  proper 
authority,  authorizing  the  holder  of  the  certificate  to  expose 
for  sale  and  sell  fresh  meat  in  one  stall  in  Coleman  ward 
or  Baldwin  ward,  for  the  term  of  one  year  from  the  first 
day  of  March  in  the  year  in  which  the  certificate  is 
obtained. 

"  2.  The  market  committee  shall,  on  the  first  day  of  March 
in  each  year,  or  so  soon  thereafter  as  practicable,  examine 
the  tenders  which  shall  have  been  received  by  the  chair- 
man of  the  market  committee,  and  accept  any  of  the  said 
tenders  that  said  committee  shall  deem  it  advisable  to 
accept,  and  shall  at  once  notify  the  person  or  persons  whose 
tenders  have  been  accepted  of  said  acceptance. 

"  3.  The  person  or  persons  whose  tender  shall  have  been 
accepted  shall  immediately,  upon  being  notified  as  above 
mentioned,  give  to  the  market  committee  the  names  of  two 
responsible  persons  as  sureties  for  the  due  performance  oi 
the  conditions  of  the  bonds  hereinafter  mentioned. 

"  4.  In  case  the  market  committee  deem  the  said  sure- 
ties good  and  sufiicient,  the  person  or  persons  whose  tenders 
shall  have  been  so  accepted  shall,  with  said  sureties,  enter 
into  a  bond  with  the  treasurer  of  the  town  conditioned  for 


86  queen's  bench,  EASTER  term,  33  VIC,  1870. 

the  payment  of  the  sums  so  tendered  in  fifty-two  equal 
weekly  payments,  and  to  abide  by  all'  the  regulations  in 
force  at  the  time  of  entering  into  the  bond  relative  to  the 
sale  of  fresh  meat  in  said  stalls  or  shops  in  Coleman  ward 
or  Baldwin  ward,  and  all  other  by-laws  and  regulations 
which  may  be  hereafter  passed  and  enacted  in  Belleville, 
relative  to  said  stalls  and  shops." 

In  this  term,  Kerr  shewed  cause.  The  by-law  is  not 
sufficiently  proved.  The  affidavit  alleged  to  be  the  proof 
of  it  is  not  annexed  ;  it  refers  to  it  merely  as  the  exhibit 
A.  The  by-law  restricts  the  sale  of  ;meat  to  the  market, 
and  to  two  other  places  in  Belleville.  This  the  council 
had  power  to  do:  Municipal  Act  of  1866,  sec.  296,  sub-sees. 
6-14  :  Kelly  and  The  City  of  Toronto,  23  U.  C.  R.425.  The 
case  of  Fennell  and  The  Town  of  Guelph,  24  U.  C.  E.  238, 
is  not  against  the  previous  decision.  The  later  case 
related  to  other  articles  being  affected  by  the  by-law  than 
the  statute  gave  control  over.  The  Ontario  Act,  31  Vic.  ch. 
30,  sec.  32,  amends  some  of  the  subsections  of  sec.  296,  by 
extending  them ;  and  so  also  does  the  33  Vic.  ch.  26,  sees. 
5,  6 ;  and  both  of  these  apply  to  the  present  by-law, 
which  was  passed  on  the  14th  of  February.  The  by-law 
No.  161,  referred  to  in  the  third  section  of  the  present 
by-law,  should  have  been  produced,  for  without  it  it 
does  not  appear  what  the  fee  is  which  is  complained  of. 
A  fee,  by  sec.  296,  subsec.  15,  may  be  imposed  on  vehicles 
in  which  anything  is  exposed  for  sale  or  marketed,  and 
if  an  act  may  be  prohibited  or  regulated,  it  may  be 
allowed  or  regulated  by  the  imposition  of  a  fee.  Sec. 
296,  sub-sec.  10,  as  re-enacted  by  33  Vic.  ch.  26,  sec.  6, 
expressly  allows  a  fee  to  be  charged.  As  to  the  prohibition 
to  buy  or  sell  before  12  M.,  except  at  the  public  markets 
and  in  the  authorized  places  in  the  other  two  wards,  that 
is  clearly  within  the  powers  of  the  council,  who  have  power 
to  regulate,  and  in  some  cases  to  prohibit  altogether.  As 
to  hucksters,  &c.,  see  sec.  296,  sub-sec.  12,  and  31  Vic.  ch.  30, 
sec.  32.     The  by-law  does  not  say  liucksters,  &;c.,  living 
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Avithin  the  municipality,  &c.,  but  it  must  mean  that.  The 
])rohibition  of  spring  weighing  machines  is  clearly  within 
the  power  of  the  council.  The  5th  sec.  of  the  by-law  is  not 
bad,  because  a  discretion  is  left  to  the  Justice  to  impose  a 
fine  within  certain  limits  :  Municipal  Act  of  1866,  sec.  209, 
sec.  246,  sub-sees.  6,  7,  8.  As  to  the  whole  of  it  being- 
made  payable  to  the  municipality,  it  may  be  read  as  if  the 
moiety  only  should  be  so  applied.  As  to  costs,  if  part  only 
of  the  by-law  should  be  quashed,  see  Patterson  and  The 
Corporation  of  Grey,  18  U.  C.  189. 

Harriso  n,  Q.C.,supported  the  rule.  The  first  section  of  the 
by-law,  confining  the  sale  of  fresh  meat  to  butchers  and  to 
the  occupants  of  shops  or  stalls  in  the  public  market,  or  in 
Coleman  ward  or  Baldwin  ward,  is  bad.  It  is  contrary  to 
the  Act  of  1866,  sec.  220,  Avhich  prevents  the  council  from 
giving  any  person  an  exclusive  right  of  exercising  any 
trade  in  the  municipality.  There  is  a  great  difference 
between  prevention  and  regulation  : — Harrison  v.  Godman, 
1  Burr.  12;  Pierce  v.  Bartrum,  Cowp.  269;  James  v. 
Tutney,  Cro.  Car.  497  ;  The  Master,  ^c,  of  Gunmakers  v. 
Fell,  Willes  384 ;  McLean  v.  St.  Catharines,  27  U.  C.  R. 
60S  ;  Pirie  and  the  Corporation  of  Dundas,  29  U.  C.  R. 
401.  The  by-law  is  bad,  for  not  reserving  the  moiety  of 
penalties  to  the  informers,  by  the  Act  of  1866,  sec.  211. 
The  market  regulations  must  be  an  order  or  resolution, 
under  sec.  198,  and  may  be  set  aside.  The  license  or  fee  of 
$40  imposed  on  the  butchers  or  persons  who  get  the  licensed 
shops  or  stalls  in  Coleman  and  Baldwin  wards  are  wholly 
unwarranted,  and  even  if  warranted  they  would  be  and  are 
unreasonable.  The  provision  is  directly  opposed  to  sec.  220. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

It  appears  section  2  of  the  by-law  was  repealed  on  the 
17th  of  February,  unknown  to  the  applicant,  before  the 
rule  nisi  was  moved. 

The  fourth  section  requires  eveiy  person  selling  meat  or 
articles  of  provision  by  retail,  whether  by  weight,  count, 
or  measure,  to  provide  himself  with  weights,  scales,  and 
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measures  ;  and  it  prohibits  spring  scales,  &c.,  for  any 
market  purpose. 

The  Consol.  Stat.  U.  C.  ch.  58,  enables  the  councils  of 
towns  to  appoint  an  inspector  of  weights  and  measures, 
who  is  to  test,  and,  if  correct,  to  stamp  the  same.  That 
Act  assumes  (sec.  16,)  that  "every  storekeeper,  shopkeeper, 
miller,  distiller,  butcher,  baker,  huckster,  or  other  trading 
person,  and  every  wharfinger  or  forwarder,"  will  be  fur- 
nished with  weights  and  measures  ;  for  while  the  Statute 
enables  all  such  weights  and  measures  to  be  stamped,  if 
required  to  be  so  by  the  owner,  and  enables  the  inspector 
(sec.  17)  to  "  enter  any  shop,  store,  warehouse,  stall,  yard,  or 
place  where  any  commodity  is  bought,  sold,  or  exchanged, 
weighed,  exposed,  or  kept  for  sale,  or  weighed  for  conveyance 
or  carriage,"  to  examine  the  same,  and  (sec.  18)  to  forfeit 
them  if  "  not  stamped,  or  if  they  are  light  or  unjust,"  and 
subjects  persons  having  incorrect  weighing  machines  in 
their  possession,  or  who  refuse  to  produce  their  weighing 
machines  for  examination,  or  who  obstruct  the  inspector 
in  his  duty,  to  penalties ;  it  contains  no  provision  making 
it  obligatory  on  any  of  these  persons  to  have  weights  or 
measures  at  all. 

It  is  impossible,  however,  for  such  persons  to  be  without 
weights  and  measures,  "  where,"  in  the  language  of  the 
Statute,  "any  commodity  is  bought,  sold,  or  exchanged, 
weighed,  *  exposed,  or  kept  for  sale,  or  weighed  for  convey- 
ance or  carriage,"  so  that  it  is  no  great  stretch  of  authority 
to  say  that  persons  selling  meat  or  articles  of  provision 
by  retail,  by  weight,  count,  or  measure,  shall  have  such 
weights  and  measures,  when  the  council  has  authority  to 
regulate  the  sale  of  so  many  articles,  and  the  weighing  or 
measuring  (as  the  case  may  be)  of  grain,  meat,  vegetables, 
fish,  hay,  straw,  fodder,  wood,  and  lumber,  lime,  shingles, 
laths,  cordwood,  coal,  and  other  fuel,  farm  produce  of  every 
description,  small  ware,  and  all  other  articles  exposed  for 
sale,  and  to  impose  penalties  for  light  weight,  or  short 
count,  or  short  measurement  in  anything  marketed. 

We  do  not  think  this  an  enactment  in  excess  of  the 
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powers  of  the  council.  Nor  is  there  any  reason  to  say 
that  the  prohibition  of  the  use  of  spring  balances,  kc,  is 
beyond  their  power  either. 

It  is  well  knowni  that  these  springs  become  affected  by 
use,  and  by  the  change  of  temperature,  so  as  not  to  remain 
true  ;  and  while  nothing  is  alleged  against  the  reasonable- 
ness of  this  exclusion,  we  should  not  look  for  difficulties 
to  raise  against  the  by-law. 

That  clause  is  not  interfered  with. 

The  fifth  section  has  been  impeached  on  two  grounds  : 
firstly,  because  it  leaves  it  in  the  discretion  of  the  con- 
victing magistrate  to  impose  a  fine  varying  from  $1  to  $20, 
and  imprisonment  from  two  to  twenty  days,  while  it  is  said 
the  sum  and  the  time  should  have  been  absolutely  fixed  by 
the  council ;  and,  secondly,  because  the  fines  are  to  "  be 
applied  to  the  uses  of  the  municipality,"  thus  excluding  the 
informer  from  his  moiety  under  the  Act  of  1866,  sec.  211. 

The  first  of  these  objections  is  not  tenable,  for  the  Act 
of  1866,  sec.  209,  enables  the  magistrate  to  "award  the 
ivhole  or  such  part  of  the  penalty  or  punishment  imposed 
by  the  by-law  as  he  shall  think  Jit,"  a  provision  no  doubt 
made  in  consequence  of  the  opinion  expressed  in  Fennell 
and  The  Corporation  of  Guelph,  24  U.  C.  K.  238. 

Even  if  the  law  had  not  been  altered,  we  should  have 
declined,  as  the  Court  did  in  that  case,  to  interfere  with 
the' by-law  on  that  ground. 

As  to  the  second  objection  to  these  clauses,  we  think  it 
must  prevail  The  moiety  of  the  informer's  share  of  the 
penalty  should  be  preserved  to  him.  Under  the  by-law 
as  it  stands,  he  gets  no  share  ;  and  it  may  damp  the 
energies  of  a  class  of  people  who  are  supposed  by  the 
Legislature  to  be  necessary,  and  to  do  good  service,  if  the 
reward  which  stimulates  them  to  action  is  taken  away. 
That  part  of  the  fifth  section  must  be  quashed. 

There  remain  now  the  1st  and  3rd  sections  to  be  con- 
sidered.   [The  learned  Judge  here  read  the  first  section, 
dividing  it  into  paragraphs  (a),  (6),  (c)  and  (d),  as  at  page 
88,  which  w^as  not  done  in  the  original.] 
12 — VOL.  XXX  U.C.R. 
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This  long  section  is  somewhat  in  the  form  of  Acts  of 
Parliament  as  they  used  to  be  drawn,  having  all  the 
materials  accumulated  into  one  clause,  while  it  consists  of 
different  cases,  and  each  case  is  to  have  a  different  legal 
action  on  it. 

Coode,  in  his  very  valuable  work  on  "  Legislative  Ex- 
pression," p,  42,  says  :  "  There  can  be  no  doubt  that  the  more 
strictly  each  clause  is  limited  to  one  class  of  cases,  one  class 
of  legal  subjects,  and  one  class  of  legal  actions,  the  better." 

The  first  and  second  divisions  of  the  section  are  substan- 
tially the  same,  the  second  being  the  complement  of  the 
first;  and  the  question  is,  has  the  council  the  power  to 
enact  that  only  butchers  and  persons  occupying  stalls  in 
the  market,  and  those  having  the  licensed  shops  or  stalls 
in  Coleman  or  Baldwin  wards,  shall  sell  or  expose  for 
sale  in  the  municipality  fresh  meat  in  a  less  (piantity  than 
the  quarter  ? 

2.  The  next  question  is,  has  the  council  the  power  to 
restrict  the  privileged  persons  in  the  previous  part  of  the 
section  from  selling  or  exposing  for  sale  fresh  meat  except 
by  the  quarter' in  any  other  part  of  the  municipality  than 
in  their  ^said  stalls  or  shops  ? 

3.  And  thirdly,  has  the  council  the  power  to  prevent 
butchers  and  others  from  cutting  up,  exposing  for  sale,  or 
selling  fresh  meat  in  any  other  part  of  the  municipality, 
than  in  the  stalls  in  the  market,  or  in  such  other  places  as 
the  committee  may  appoint,  not  less  than  400  yards  from 
the  market,  and  within  certain  specified  limits  ? 

As  to  the  first  question,  we  think,  as  the  council  has  full 
power  to  regulate  the  jplace  of  selling  butchers'  meat,  they 
may  restrict  it  to  the  public  market  and  to  the  shops  or 
stalls  provided  for  the  purpose  beyond  the  market.  That 
has  been  expressly  settled  by  the  Court  in  Kelly  and  The 
Corporation  of  Toronto,  23  U.  C.  R.  425,  and  re-affirmed 
in  Fennell  and  the  Corporation  of  Guelph,  24  U.  C.  K.  238. 

As  the  council  may  require  the  sale  of  all  butchers'  meat 
to  be  at  such  places,  there  can  be  no  harm  in  their  allowing 
it  when  it  is  by  the  quarter  to  be  sold  anywhere  else. 
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This  by-law  is,  in  effect,  a  declaration  that  butchers* 
meat,  less  than  the  quarter,  shall  not  be  sold  elsewhere  in 
the  municipality  than  at  the  market  and  specified  stalls, 
and  to  that  extent  it  is  clearly  maintainable. 

The  second  question  is  ansAvered  by  what  has  been  said 
as  to  the  first.  The  council  has  undoubtedly  the  power  to 
say  that  those  who  are  privileged  to  sell  by  less  than  the 
quarter  at  the  specified  places  shall  not  be  entitled  to  sell 
out  of  these  places  otherwise  than  by  the  quarter  ;  that  is, 
when  they  sell  out  of  such  places  they  shall  be  on  the 
same  footing  as  other  persons. 

The  third  question  has  also  been  ansAvered  by  Avhat  has 
been  said.  Kelly  and  the  Corporation  of  Toronto,  28 
U.  C.  R.  425,  is  directly  in  point.  The  first  section  of  the 
by-law  is  therefore  valid. 

The  third  section  of  the  by-law  is  as  follows  :  [The 
learned  Judge  here  read  sec.  3,  dividing  it  into  four  parts, 
(1),  (2),  (3)  and  (4),  as  at  page  84,  the  original  being  in 
one  paragraph  only.'] 

The  9th  sub-sec.  of  sec.  296,  Consol.  Stat.  U.  C,  ch.  51, 
enacts  that  the  council  shall  have  power  to  pass  by-laws 
''for  preventing  or  regulating  the  buA-ing  and  selling  of 
articles  or  animals  exposed  for  sale  or  marketed  ;".  and  the 
10th  sub-section,  as  amended  by  33  Vic,  ch.  20,  sec.  0, 
Ontario,  gives  power  also  to  pass  by-laws  "  for  regulating 
the  place  and  manner  of  selling  and  weighing  grain,  meat, 
vegetables,  fish,  hay,  straw,  fodder,  wood,  lumber,  shingles, 
farm  produce  of  every  description,  small  ware,  and  all 
other  articles  exposed  for  sale;  and  the  fees  to  be  paid 
therefor." 

The  power  to  preve'iit  or  regulate  the  buying  and  selling 
of  articles  exposed  for  sale  or  marketed  is  more  extensive 
than  the  Legislature  could  probably  have  intended  to  give, 
and  would,  if  literally  exercised,  cover  almost  any  enact- 
ment. 

All  the  articles  mentioned  in  the  first  part  of  this  .sec- 
tion of  the  by-law  are  certainly  "  articles "  within  tlie 
9th  section  of  sec.  290.    The  by-law  relates  to  the  buying 
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and  selling  of  them ;  so  does  the  statute ;  and  the  by-law 
says  that  these  articles  shall  not  be  bought  or  sold  or 
marketed  until  the  seller  has  paid  the  market  fees  required 
by  by-law  No.  161. 

The  power  to  prevent  the  buying  or  selling  of  these 
things,  and  the  power  to  regulate  the  buying  and  selling, 
includes,  we  think,  the  power  to  impose  a  reasonable  fee 
for  the  buying,  and  selling,  and  marketing. 

The  10th  sub-section  relates  to  the  selling,  not  the  buy- 
ing ;  but  if  the  seller  can  be  restrained  from  selling  till  he 
has  paid  the  market  fee,  it  is  not  a  very  unreasonable 
thing  to  say  also  that  people  shall  not  buy.  There  can  be 
no  sale  without  a  purchaser  ;  and  the  fee  is  put  on  the 
seller,  not  on  the  buyer,  and  no  penalty  is  put  on  either. 

Now  this  10th  sub-section  expressly  provides  for  "the 
fees  to  be  paid  therefor,"  and  it  applies  to  a  great  number 
of  articles  specially  named,  and  to  "  all  other  articles  ex- 
posed for  sale."  The  ticket  of  the  collector,  and  the  hour 
of  the  day,  are  also  within  the  power  of  the  council  to 
provide  for. 

The  first  part  of  the  by-law  is  valid. 
The  second  part  of  the  third  section  of  the  by-law  repeats 
as  to  forestalling,  &c.,  the  obsolete  English  provisions 
enacted  in  sec.  296,  sub-sec.  11,  and  does  nothing  more. 

The  third  part  of  the  section  is  also  clearly  within  the 
two  sub-sections  already  referred  to. 

The  fourth  part  of  the  section,  we  think,  is  bad,  because 
it  prevents  hucksters  or  runners  within  the  town,  or  within 
a  mile  of  it,  buying  certain  things  brought  to  the  market 
till  after  ten  in  the  morning ;  that  is,  it  prevents  the  buying 
in  the  town,  or  within  a  mile  of  it,  while  the  Statute  autho- 
I'izes  the  preventing  those  only  whx)  live  within  the  town, 
ur  withhi  a  mile  of  it,  from  buying  in  the  town  :  MeLean 
and  The  Corporation  of  St.  Catharines,  27  U.  C.  R.  603. 

That  branch  of  the  third  section  must  be  quashed.  Thv 
rest  appears  to  be  valid. 

It  may  be  a  matter  for  consideration  in  re-enacting  this 
iilause  as  to  hucksters,  butchers,  and  i-unners,  notwith- 
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standing  the  generality  of  the  12th  sub-sec.  of  the  Statute, 
whether  the  by-law  should  not  be  so  worded  as  not  to 
exclude  those  persons  from  buying  for  their  own  use  or 
the  use  of  the  family  for  consumption,  or  when  not  to  be 
resold.    See  the  section  so  modified  in  24  U.  C.  R.  238. 

The  section  of  the  market  regulations  which  has  been 
objected  to  is  as  follows :  That  any  person  wishing  to 
sell  fresh  meat  in  quantities  less  than  a  quarter  in  a  shop 
or  stall  in  Coleman  or  in  Baldwin  wards,  shall,  before 
the  first  of  March  in  each  year,  apply  in  writing  to  the 
chairman  of  the  market  committee,  stating  the  annual 
'  sum  he  or  she  will  pay,  in  addition  to  the  sum  of  S40,  to 
(obtain  a  certificate  from  the  proper  authority  authorizing 
the  holder  of  the  certificate  to  expose  foi"  sale  and  sell 
fresh  meat  in  one  stall  in  Coleman  ward,  or  in  Baldwin 
ward,  for  one  year  from  the  1st  of  March  of  the  year  in 
which  the  certificate  is  obtained." 

This  provision  is  certainly  bad  by  the  general  law,  and 
Ir  directly  against  the  22()th  section. 

The  portion  of  it  contained  in  section  4,  as  to  the  person 
who  may  get  the  certificate  giving  a  bond  with  sureties  to 
obey  the  by-laws  relative  to  the  sale  of  fresh  meat,  and  to 
stalls  and  shops  where  the  same  is  sold,  we  do  not  think, 
to  be  objectionable.  It  applies,  of  course,  to  valid  by-laws, 
and  does  not  bind  the  obligor  to  the  observance  of  anything 
illegal ;  nor  is  it  contrary  to  public  policy,  in  hampering 
the  free  action  of  a  member  of  the  municipality  from 
moving  against  any  corporate  abuse,  usurpation,  or  ille- 
gality. 

There  is  a  question  of  much  importance  as  to  these 
regulations,  whethei*  they  can  be  moved  against  as  an 
order  or  resolution  of  the  council,  under  sec.  198  of  the 
Act  of  186G. 

It  appears  to  us  these  regulations  are  within  the  mean- 
ing of  these  terms.  They  are  operative,  and  they  are  so 
l>y  reason  of  their  being  the  order  of  the  council. 

The  clause  we  have  adverted  to,  and  which  has  been 
t.-omplained  of  is  not  a.  mere  matter  of  detail,  and  of  mar- 
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ket  or  police  routine.  It  is  a  serious  order  a.nd  direction, 
that  every  applicant  for  authority  to  sell  fresh  meat  in  the 
twc  named  wards  shall  specify  the  amount  of  fee  he  is 
willing  to  pay  for  the  license  he  asks  for ;  a,nd  if  this  be 
not  an  order  or  resolution,  it  is  difficult  to  say  what  can 
be  one. 

The  affidavits  shew  these  regulations  were  reported  to 
and  received  and  adopted  by  the  council. 

Without  for  a  moment  entertaining  the  idea  that  market 
regulations  can  generally  be  moved  against,  and  that  this 
Court  is  to  revise  them  on  motion  or  otherwise,  we  never- 
theless feel  that  to  the  extent  already  alluded  to  in  this 
case  they  may  and  can  properly  be  quashed. 

We  have  not  considered  it  necessary  to  say  anything  of 
the  reasonableness  or  unreasonableness  of  the  by-law  in 
confining  the  sale  of  fresh  meat  to  the  market  and  to  the 
two  specified  places  in  the  other  wards,  because  there  is 
contradictory  evidence  on  the  subject  which  cannot  well 
be  reconciled,  and  because  the  municipal  council,  the  most 
popular  representative  body  in  the  country,  is  undoubtedly 
the  best  and  the  safest  judge  as  to  what  will  ,  meet  the 
public  wants  of  the  community  in  that  respect.  It  is 
especially  a  local  and  a  popular  question,  and  can  generally 
be  best  settled  where  these  special  influences  have  the  most 
weight. 

We  see  nothing  in  this  case  which  leads  us  to  think  that 
any  injustice  has  been  done  by  the  council  to  Mr.  Snell  or 
to  any  one  else,  nor  anything  which  satisfies  us  why  the 
council  has  declined  to  entertain  and  give  effect  to  the 
a-pplication  of  Mr.  Snell,  which  was  so  largely  signed  and 
so  respectably  supported,  and  about  which  there  has  cer- 
tainly been  some  some  degree  of  public  irritation  felt. 

It  is  impossible  to  interfere  on  the  ground  of  the  present 
arrangement  beinsr  unreasonable.  It  does  not  seem  to  bo 
so.  It  is  simply  a  matter  of  local  reform  and  agitation,  to 
1)0  redressed  by  local  means. 

The  result  i«,  that  the  rule  as  to  the  by-law  will  be  dis- 
•  ;harged  so  far  as  relates  to  the  first  and  second  sections,  the 
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second  section  having  been  repealed  before  the  rule  wa>s 
moved  for;  the  3rd  section,  excepting  the  latter  portion  of  it, 
relating  to  hucksters  and  runners;  the  4th  section;  and  the 
5th  section,  excepting  that  part  of  it  relating  to  the  applica- 
tion of  the  penalties; — and  that  the  rule  as  to  the  regulations 
will  be  discharged,  excepting  as  to  that  part  of  the  first 
section  which  requires  the  payment  of  any  sum  of  money 
to  obtain  a  certificate  authorizing  the  holder  of  it  to  sell 
fresh  meat  in  Coleman  or  in  Baldwin  wards,  in  Belle- 
ville, with  costs  to  be  paid  by  the  applicant  as  to  such 
[jarts  of  the  rule  and  application  as  he  has  failed  to  sus- 
tain. And  that  the  rule  will  be  absolute  setting  aside  or 
quashing  the  said  by-law  as  to  that  part  of  the  third  section 
which  relates  to  hucksters  and  runners ;  and  as  to  that 
part  of  the  fifth  section  which  relates  to  the  application  of 
the  penalties ;  and  as  to  that  part  of  the  said  regulations 
which  requires  the  payment  of  any  sum  of  money  for 
obtaining  a  certificate  to  authorize  the  holder  of  it  to  sell 
fresh  meat  in  Coleman  or  in  Baldwin  wards  in  Belle- 
ville, with  costs  to  be  paid  by  the  municipal  corporation 
as  to  such  part  of  the  rule  and  application  as  the  applicant 
has  maintained. 

Rule  accordingly. 


McKay  v.  Bamberger  et  al. 

Sale  for  taxes — Lands  in  cities — C,  S.  U.  C.  ch.  55. 

Under  Consol.  Stat.  U.  C,  ch.  55,  the  chamberlain  and  high  bailiff  in 
cities  had  power  only  to  sell  the  lands  of  non-residents  for  arrears 
of  taxes. 

A  sale  in  1865,  of  land  belonging  and  assessed  to  a  resident,  was  there- 
fore held  invalid. 

Trespass  to  land  situate  in  the  city  of  Hamilton. 
Pleas. — Not  guilty ;  and  land  not  the  plaintiff" 's.  Issue, 
The  cause  WAS  tried  at  Hamilton  in  the  fall  of  1868, 
before  the  late  Mr.  Justice  John  Wilson. 
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The  plaintiff  claimed  under  a  deed,  dated  30th  November, 
I860,  from  James  McCracken,  high  bailiff  of  Hamilton,  to 
the  plaintiff,  as  purchaser  of  the  land  in  question  for  arrears 
of  taxes. 

The  warrant  to  the  high  bailiff  to  sell,  granted  by  the 
city  chamberlain,  was  dated  the  29th  of  July,  18G5. 

A  verdict  having  been  found  for  defendants, 

In  Michaelmas  Term,  1868,  John  Head  obtained  a  rule 
nisi  for  a  new  trial. 

A  question  arose  as  to  the  sufficiency  of  the  description 
of  the  land  sold,  but  this  part  of  the  case  is  omitted,  as 
the  judgment  proceeds  upon  another  point. 

In  this  term,  Fenton  shewed  cause.  The  sale  Ibr  taxe^ 
was  made  in  1865,  under  Consol.  Stat.  XJ.  C,  ch.  55.  The 
chamberlain  and  high  bailiff  of  Hamilton  had  no  power 
to  make  a  sale  for  taxes  of  the  land  in  question,  for  they 
could  only  act  as  to  the  lands  of  non-residents,  and  this 
land  was  not  of  that  class:  sec.  168.  By  the  Act  of  1866 
such  officers  have  more  authority  in  these  respects  than 
they  had  before  it. 

M.  O'Reilly,  Q.C.,  supported  the  rule.  By  Consol.  Stat. 
U.  C,  ch.  55,  sec.  168,  the  chamberlain  and  high  bailiff 
of  cities  have  the  like  powers  as  the  treasurer  and  sheriff 
of  counties  have  in  counties.  If  the  powers  of  chamber- 
lains and  high  bailiffs  be  restricted  to  the  sale  of  non-resi- 
dent lands,  the  question  then  is,  what  are  non-resident 
lands.  Are  they  not  unoccupied  lands,  or  lands  not  resided 
upon  ?  See  sees.  6,  19,  ,22,  23,  168,  177,  179,  180,  183, 
185.  The  Statute  contemplated  all  lands  of  the  like  nature 
which  could  be  sold  in  counties  being  sold  in  cities, 

Wilson,  J.,  delivered  the  judgment  of  the  Court, 
It  was  contended  the  sale  by  the  chamberlain  and  high 
bailiff  was  illegal,  for  that  they  were  enabled  by  the  Con- 
sol. Stat.  U,  C,  ch.  55,  sec.  168,  only  to  fund,  collect,  and 
manage  the  taxes  due  to  their  cities  On  the  lands  of  non- 
residents, and  not  to  sell  the  lands  of  residents  at  all. 
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Section  75  of  the  Act  of  1853,  which  is  the  one  consoli- 
dated by  section  168  referred  to,  shews  this  more  plainly 
than  the  one  which  was  substituted  for  it.  The  collecting 
would  authorize  the  sale  by  the  city  of  the  non-resident 
land,  which,  as  well  as  other  lands,  counties  may  sell. 

This  lot  in  question  was  not  non-resident  land.  Both 
occupant  and  owner  were  assessed  for  it,  and  both  of  them 
resided  in  Hamilton.  The  city  could  not,  in  1865,  sell  this 
land,  under  the  Consol.  Stat.  U.  C,  ch.  55.  By  the  Act 
of  1866,  29-30  Vic.  ch.  53,  sec.  172,  cities  have  the  like 
general  powers  in  selling  land  for  arrears  of  taxes,  whether 
on  resident  or  on  non-resident  lands,  which  counties  have ; 
but  this  sale  was  made  before  that  Act  was  passed,  and  at 
a  time  when  cities  had  not  such  a  power. 

The  rule  will  be  discharged. 

Ride  discharged. 


Fitzgerald  v.  The  Gore  District  Mutual  Fire 
Insurance  Company. 

Mutual  Ins.  Co. — Mortgage — Assignment  oj  policy — ^'Person  insured'^ — 
Proof  of  loss. 

The  plaintiff,  owning  property,  insured  it  with  a  mutual  insurance  com- 
pany on  the  1st  December,  1864,  for  three  years.  He  mortgaged  it 
to  one  N.,  and  on  the  13th  May,  1865,  assigned  to  him  the  policy. 
N.  paid  up  all  arrears  of  assessments,  but  gave  no  note  or  security  for 
the  amount  unpaid.  The  defendants  assented  to  the  assignment  on 
the  13th  December  following.  The  property  was  burned  on  the  2nd 
July,  1867.  The  notice  of  loss  was  given  and  the  requisite  aflSdavits 
made  by  N.  His  mortgage  was  paid  off  in  1868,  and  in  March  follow- 
ing the  plaintiff  sued  on  the  policy.  One  of  the  conditions  endorsed 
was,  that  all  persons  insured  and  sustaining  loss  should  forthwith  give 
notice,  and  within  thirty  days  deliver  a  particular  account  of  such  loss, 
signed  by  them,  and  verified  by  their  oath. 

Held,  that  the  action  could  not  be  maintained.  Per  Morrison,  J.,  N. 
was  not  the  person  insured,  and  therefore  could  not  give  the  notice  of 
loss.  Per  Wilson,  J.,  he  was  insured,  and  could  have  sued  in  his  own 
name,  but  the  contract  of  insurance  having  been  absolutely  transferred 
to  him,  the  plaintiff'  could  not  sue. 

Action  on  a  fire  policy  under  seal.  The  declaration  set 
out  the  policy  and  the  loss  in  the  usual  manner.  It  then 
averred  that  at  the  time  of  the  loss,  and  for  more  than 
thirty  days  thereafter,  one  Newton  was  the  holder  of  the 
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policy  under  and  by  virtue  of  a  deed  of  assignment  thereof, 
made  by  the  said  plaintiff  with  the  assent  in  writing  of  the 
defendants,  which  assignment  was  made  to  secure  the  said 
Newton  as  mortgagee  of  the  said  insured  premises  for  an 
amount  equal  to  the  sum  insured  by  the  policy,  with  the 
knowledge  and  consent  of  the  defendants ;  and  that  New- 
ton, being  the  insured  as  aforesaid,  and  interested  in  the 
insured  premises,  fee,  made  due  proof  of  the  said  loss 
under  the  terms  and  conditions  of  the  policy,  and  the 
defendants  accepted  the  same  as  complete  and  satisfactory 
proof  of  loss.  And  the  plaintiff  averred  that  after  the  time 
for  proving  such  loss  had  elapsed,  and  before  the  commence- 
ment of  this  suit,  he  paid  off  the  said  mortgage  to  the  said 
Newton,  and  procured  the  same  to  be  duly  discharged, 
and  obtained  a  re-assignment  of  the  policy,  of  all  which 
the  defendants  had  notice. 

Pleas— 2.  That  the  policy  was  made  subject  to  certain 
conditions,  one  of  which  provided  that  all  persons  insured 
by  the  defendants  sustaining  loss,  &c.,  should  forthwith 
give  notice  thereof  to  the  secretary  of  the  defendants,  and 
within  thirty  days  after  such  loss  deliver  a  particular 
account  of  such  loss,  signed  with  their  own  hands,  and 
verified  by  their  oath,  and  that  until  such  proof,  and  cer- 
tain others  in  said  conditions  set  forth,  should  be  produced, 
the  loss  should  not  be  payable  :  that  the  said  Newton  has 
not,  nor  has  the  plaintiff,  delivered  a  particular  account  of 
said  loss  signed  with  his  own  hand,  and  verified  by  his 
oath,  in  accordance  with  the  terms  of  said  condition. 
And  the  defendants  say,  that  the  said  Newton  was  not  the 
insured  within  the  meaning  of  the  terms  and  conditions 
of  the  policy,  and  that  he  did  not,  nor  could  he,  make  due 
proof  of  said  loss  under  the  terms  of  the  said  conditions. 
And  the  said  defendants  say  that  they  did  not  accept  the 
alleged  proof  made  by  Newton  as  complete  and  satisfactory 
proof  of  loss  under  said  policy. 

The  third  plea  set  out  that  defendants  were  a  mutual 
insurance  company,  &c,,  governed  by  the  Statute  respect  ] 
ing  mutual  insurance  companies  :  that  Newton  never  gave 
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any  security  to  the  satisfaction  of  the  directors  of  the 
company  for  that  portion  of  the  deposit  or  premium  note 
made  by  the  plaintin  to  the  defendants  prior  to  the  issuing 
of  the  policy,  and  on  the  faiuh  wnereof  the  poHcy  was 
issued,  remaining  unpaid  at  the  time  of  the  assignment  of 
the  policy,  &c.,  which  unpaid  portion  then  amounted  to,  to 
wit,  S130  ;  and  that  Newton  did  not  apply  to  the  directors 
to  have  the  policy,  by  the  consent  of  the  directors,  ratified 
and  confirmed  to  him  for  his  own  benefit  as  alienee  of  the 
property  insured:  that  the  consent  of  the  defendants  to  said 
assignment  was  given  solely  with  a  view  of  preventing  the 
policy  given  becoming  void  under  the  terms  thereof ;  and 
it  further  averred  that  at  the  time  of  giving  such  consent 
and  until  after  the  loss,  the  defendants  were  not  aware  that 
Newton  was  the  mortgagee  of  the  insured  premises ;  and 
defendants  say  that  by  reason  of  the  premises  Newton  was 
not  the  insured  within  the  meaning  of  the  policy  and  con- 
ditions. The  plea  also  set  out  the  condition  as  set  out  in  the 
last  plea,  as  to  notice  of  loss,  &c.,  and  the  delivery  of  a  par- 
ticular account  thereof,  &c.,  \vithin  thirty  days,  signed  by 
the  insured,  and  verified  by  his  oath,  and  that  Ne-\vton  did 
not  deliver  such  particular  account  signed  by  the  plaintiff*, 
&c. 

Upon  the  fourth  and  fifth  pleas  nothing  arose. 

Issues  were  joined  on  these  pleas,  and  the  case  was  tried 
before  Hagarty,  C.J.  CP.,  at  the  last  fall  assizes  at  Hamilton. 

On  the  trial  it  appeared  that  the  policy  was  effected  on 
the  1st  December,  1864,  for  three  years,  ending  on  the  1st 
December,  1867,  for  ^1,000,  on  a  building  and  barn  of  the 
plaintiff*,  the  plaintiff'  giving  a  premium  note  for  Si 40  : 
that  on  the  13th  May,  1865,  the  plaintiff",  by  deed,  mort- 
gaged the  premises  to  one  Newton,  for  $1,000  :  that  on  the 
13th  December,  1865,  the  consent  of  the  directors,  endorsed 
on  the  policy,  was  obtained  by  the  plaintiff",  authorizing  him 
to  transfer  his  interest  in  the  policy  to  Newton,  there 
being  on  the  back  of  the  policy  an  assignment  from  the 
plaintiff*  to  Newton  of  the  policy,  and  all  sums  of  money 
to  arise  by  virtue  thereof,  dated  29th  November,  1865  : 
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that  on  the  2nd  July,  1867,  the  premises  were  consumed 
by  fire.  It  appeared  also  that  Newton's  mortgage  was 
paid  ofi*  on  the  22nd  January,  1868.  This  action  was 
commenced  on  the  I7th  March,  1868. 

On  the  trial,  Newton  was  called  by  the  plaintiff,  and  he 
proved  that  at  the  time  of  the  assignment  of  the  policy 
there  was  $34.58  due  for  assessments,  which  he  paid  in 
order  to  get  the  policy  transferred.  This  amount  he 
charged  to  the  plaintiff" ;  he  never  looked  after  any  further 
assessments.  It  appeared  also,  that  Newton  was  tenant  of 
the  plaintiff*  of  the  premises  :  that  after  the  fire  he,  New- 
ton, notified  the  defendants'  agent  of  the  loss,  and  that  he 
got  blanks  to  fill  up  to  prove  the  claim  :  that  he  swore  to 
the  loss  according  to  the  forms,  and  delivered  it  to  the 
office  of  the  defendants'  secretary  in  Gait,  one  Cunningham 
being  with  him. 

Cunningham  was  called,  who  stated  he  went  with  New- 
ton to  the  defendants'  secretary,  when  they  were  told  they 
must  make  affidavits  and  obtain  a  certificate  from  the 
nearest  justice  of  the  peace.  The  witness  said  two  affi- 
davits were  made  by  Newton,  the  first  being  served  on 
the  15th  July  at  the  office.  He  said  that  no  objection  was 
made  to  the  form  of  the  papers,  and  the  second  affidavit  was 
made  as  it  should  be  served  on  the  president  or  secretary. 
The  second  paper  was  served  on  the  23rd  July. 

The  first  affidavit  or  proof  of  loss  was  made  on  the  13th 
July,  in  which  Newton  swore  that  on  the  2nd  July,  1867, 
a  fire  broke  out  in  the  premises,  describing  them,  occupied 
by  himself  as  tenant  to  the  plaintiff*,  and  insured  under 
policy  10749  :  that  the  value  of  the  property  was  $3,000, 
and  that  the  fire  caused  damage  to  the  amount  of  $3,000  : 
that  he,  Newton,  was  the  occupant,  and  that  he  believed 
that  the  plaintiff*  was  the  absolute  owner  thereof :  that  at 
the  time  of  the  fire  he  was  not  aware  of  any  other  insur- 
ance on  the  premises,  and  that  he  did  not  know  the  origin 
of  the  fire.  The  second  proof  of  loss  was  Newton's  affidavit 
sworn  to  on  the  19tli  July,  containing  similar  statements 
to  the  first,  except  that  he  valued  the  property  at  $1,500, 
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and  the  loss  at  that  amount ;  and  at  the  end  he  further 
stated  that  at  the  time  of  the  hre  he  was  interested  in  the 
buildings  as  mortgagee  for  his  own,  benefit  for  the  sum  of 
$1,000,  and  interest  at  ten  per  cent,  from  30th  May,  1865. 
That  was  all  the  proof  of  loss  adduced. 

The  plaintiff's  case  being  closed,  the  defendants'  counsel 
objected  that  the  plaintiff  failed :  that  no  affidavit  of  the 
assured,  the  plaintiff,  was  delivered  :  that  Newton  was  not 
the  assured  :  that  none  but  members  can  be  insurers,  who 
must  give  a  premium  note  to  constitute  them  members. 

It  was  then  agreed,  as  there  was  nothing  for  the  jury, 
that  a  nonsuit  should  be  entered,  with  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him  for  the  amount  claimed, 
$1,090,  if  the  Court  should  be  of  opinion  he  was  entitled 
to  recover,  it  being  clear  that  Newton  gave  no  premium 
note,  nor  did  the  plaintifi'  make  any  affidavit. 

In  Easter  Term,  1869,  Moss  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintifi,  according  to  the  leave  reserved. 

In  Michaelmas  Term  following.  Miller  shewed  cause, 
citing  Cameron  v.  Monarch  Assurance  Co.,  7  C.  P.  212; 
Kreutz  v.  Niagara  District  Mutual  Insurance  Co.,  16 
C.  P.  131 ;  Scott  V.  Niagara  District  Mutual  Insurance  Co., 
2oU.C.K  119;  Lampkinv.  Western  Assurance  Co.,  13  U.C. 
R.  237;  Livingstone  v.  Western  Assurance  Co.,  14Grant  461. 

Moss  supported  the  rule,  citing  Hotha.m  v.  Eccst  India.  Co., 
1  T.  R.  638  ;  Brady  v.  Western  Assurance  Co.,  17  C.  P.  597 ; 
Smith  V.  Provincial  Insurance  Co.,  18  CP.  223  ;  Smith  v. 
Royal  Insurance  Co.,  27  U.  C.  R.  54;  Albert  v.  Grosvenor 
Investment  Co.,  L.  R.  3  Q.  B.  123  ;  Cort  v.  Ambergate,  <&c., 
R  W.  Co.,  17  Q.  B.  137. 

Morrison,  J. — The  condition  of  the  policy  is,  that  all 
persons  insured  by  the  company  and  sustaining  loss,  &c., 
are  forthwith  to  give  notice  thereof  to  the  secretary,  and 
within  thirty  days  after  said  loss  to  deliver  a  particular 
account  of  such  loss,  signed  with  their  own  hands,  and  veri- 
fied by  their  oath,  &c.,  and  until  such  proofs,  declaration, 
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&c.,  are  produced,  the  loss  shall  not  be  payable.  Now  the 
plaintiff,  the  person  insured  by  the  policy,  did  not  give  such 
notice  or  particular  account ;  but  the  plaintiff  relies  on  the 
fact,  as  being  equivalent  to  a  compliance  with  this  condition, 
that  one  Newton,  who  was  a  mortgagee  of  the  insured 
premises  at  the  time  of  the  fire,  and  an  assignee  of  the 
policy  with  the  consent  of  the  defendants,  made  and  delivered 
the  affidavit  of  proof ;  and  the  plaintiff  contends  that  such 
proof  was  sufficient  to  enable  him  to  recover:  in  other  words, 
dispensed  with  any  further  proof  being  made,  and  is  available 
in  this  action  brought  by  and  for  the  benefit  of  the  plaintiff. 

Assuming  that  such  proof  under  any  circumstances 
could  be  a  compliance  with  the  terms  of  the  condition,  it 
could  only  be  upon  the  supposition  that  Newton,  the 
assignee,  was  the  insured.  Now  the  defendants  are  a 
mutual  insurance  company,  established  under  the  autho- 
rity of  the  statutes  which  governs  such  companies,  and 
the  policy  recites  that  the  plaintiff'  having  become  a  mem- 
ber of  the  defendants'  company,  the  plaintiff  bound  himself 
to  pay  all  such  sums  of  money  as  may  be  assessed  by  the 
directors  pursuant  to  the  Act  incorporating  the  company, 
passed  April  20th,  1836  (6  Wm.  IV.,  ch.  18),  consolidated 
as  Consol.  Stat.  U.  C.  ch.  52,  and  also  secured  to  the  com- 
pany his  premium  note  for  $140,  fcc,  the 'plaintiff  is  insured 
in  and  by  the  said  company,  &c.,  and  the  members  of  the 
company  therefore  promised,  according  to  the  provisions  of 
the  said  Act,  to  settle  and  pay  unto  the  plaintiff,  &c.,  all 
losses,  &c.,  not  exceeding  $1,000,  &c. ;  and  the  policy  pro- 
vides that  the  interest  of  the  assured  (the  plaintiff)  in  the 
policy  was  not  assignable  without  the  consent  of  the  com- 
pany in  writing. 

Now  the  principle  upon  which  these  mutual  companies 
are  based  is,  that  the  insured  insure  each  other,  and  before 
a  person  can  become  insured  he  must  be  a  member  of  the 
company ;  and  the  question  is,  whether  Newton  was  a 
member  of  the  company,  and  a  person  insured  by  this 
policy.  Sec.  7,  Consol.  Stat.  U.  C.  ch.  52,  defines  who  are 
members  of  the  Company,  viz.,  those  who  qualified  them- 
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selves  by  signing  their  names  in  the  original  subscription 
book,  and  all  other  persons  thereafter  becoming  members 
of  the  company  by  effecting  insurances  therein,  &c, ;  and 
by  the  10th  section  the  company,  by  its  name,  may  mutu- 
ally insure  the  houses,  &;c.,  of  the  members  thereof,  &;c. ; 
and  by  the  21st  section  every  person  who  becomes  a  mem- 
ber by  effecting  insurances  therein  shall,  before  he  receives 
his  policy,  deposit  his  promissory  note,  &c.,  for  such  a  sum 
of  money  as  the  directors  shall  determine  ;  and  by  the 
66th  section  every  member  of  the  company  shall  pay  his 
proportion  of  all  losses  and  expenses,  &;c.  The  67th  sec- 
tion provides  for  a  lien  on  the  estate  of  the  assured  at  the 
time  of  the  assurance,  and  the  company  may  sell  the  same 
to  meet  the  liability  of  the  assured,  &;c. ;  and  by  the  68th 
section,  in  case  of  any  loss,  &c.,  happening  to  any  member 
upon  property  insured,  such  member  shall  give  notice 
thereof  in  writing  to  the  board,  &c.,  or  secretary,  within 
thirty  days  after  such  loss,  &c. 

There  are  several  other  sections  in  the  Act  indicating 
who  are  the  members  and  their  liabilities.  It  appears  to 
me  that  Newton  was  not  a  member  of  the  company,  and 
never  was  the  assured  under  the  Act,  or  within  the  terms 
or  meaning  of  the  policy.  His  position  is  that  of  an 
assignee  of  the  policy,  assigning  to  him  the  money  which 
thereafter  might  arise  or  be  had  by  virtue  thereof,  which 
assignment  he  got  as  collateral  security  for  the  repayment 
of  a  mortgage  debt.  He  gives  no  premium  note  as  a  mem- 
ber, pays  no  assessment,  and  is  under  no  liability  to  the 
defendants,  and  there  is  no  contract  made  or  existing 
between  them  and  him.  He  is  merely  by  the  assignment 
entitled  to  receive,  as  between  the  plaintiff  and  himself,  in 
the  event  of  any  loss,  any  moneys  the  plaintiff  may  be 
entitled  to  receive  under  the  policy  ;  but  the  policy  or  its 
terms  are  in  no  wise  changed.  The  assignment  is  made, 
and  taken,  and  consented  to,  subject  to  all  its  conditions, 
one  of  which  conditions  is,  that  the  person  named  therein, 
the  assured,  shall,  under  his  hand  and  verified  by  his  oath, 
make  proof  of  any  loss,  and  its  extent,  &c.    The  mere 
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assignment  does  not  dispense  with  the  performance  of  that 
condition.  The  plaintiff  is  the  person  insured ;  should  any 
loss  occur  he  obtains  the  benefit  and  the  money  which 
is  paid  to  or  for  him.  The  money  may  never  pass  to  the 
assignee,  for  his  debt  may  be  otherwise  paid,  as  in  this 
very  case,  ^before  the  commencement  of  this  action. 

If  the  plaintiff's  contention  is  right,  it  seems  to  me  that 
we  should  have  to  hold,  in  effect,  that  an  assignment  of  a 
policy  ^er  se  varies  the  conditions  of  the  policy,  and  in 
this  instance  engrafts  on  it  another  condition,  dispensing 
with  notice  and  proof  of  loss  being  made  by  the  assured, 
and  adding  a  new  stipulation  or  condition  in  lieu  thereof, 
viz  :  that  it  might  be  given  and  made  by  the  assignee. 
No  authority  was  adduced  in  support  of  that  view. 

The  manner  in  which  the  plaintiff  declares  and  sets  out 
the  assignment,  and  the  giving  notice  and  making  the 
statement,  &c.,  by  the  assignee,  is  predicated  upon  the 
grounds  that  Newton  was  the  insured,  and  could  have 
brought  an  action  in  his  own  name  if  he  was  at  all  inter- 
ested in  the  moneys  arising  from  the  policy;  but  it  seems  to 
me  that  the  mere  assignment  of  the  policy  did  not  give  to 
Newton  a  right  of  action  in  his  own  name.  If  he  had  as 
mortgagee  the  assignment  of  the  policy  ratified  under  the 
30th  section  of  the  Act,  and  given  proper  security  for  the 
payment  of  the  portion  of  the  premium  note  remaining 
unpaid,  i.e.,  become  a  member  of  the  company,  as  in  Burton 
V.  These  defendants,  14  U.  C.  R.  342,  or  as  in  the  case  of 
Kreutz  v.  The  Niagara  District  Insurance  Co,  16  C.  P. 
131,  then  he  could  have  done  so,  but  the  mere  assignment 
as  here  gave  no  right  of  action  to  Newton  in  his  own  name, 
and  if  he  had  brought  an  action  in  the  name  of  the  plain- 
tiff for  his  own  benefit,  he  would  be  subject  to  all  the 
defences  which  the  defendants  could  make  against  the 
plaintiff.  The  insured  can  make  no  transfer  which  would 
operate  against  the  company,  or  deprive  it  of  any  condi- 
tions or  safeguards  contained  in  their  policy;  but  this 
action  is  not  brought  for  the  assignee,  or  for  his  benefit,  as 
by  the  declaration  it  appears  he  has  no  interest,  as  he  reas- 
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signed  the  policy  before  this  action,  being  paid  the  amount 
of  his  mortgage  debt.  The  i^laintiff  brings  this  action  as 
the  assured,  and  for  his  own  benefit,  and  he  claims  to  be 
exempt  or  exonerated  from  the  performance  of  a  condition 
precedent,  which  he  stipulated  to  be  perfonned  by  himself 
He  must  therefore  shew  either  an  excuse  for  the  non-per- 
formance or  a  discharge  from  any  obligation  to  perform  it. 
I  think  he  has  failed  to  do  either.  The  alleged  performance 
by  another  person  of  the  personal  act  required  by  the 
policy  to  be  done  by  the  plaintiff,  is  not  a  compliance  witli 
the  terms  of  the  condition,  nor  does  it  form  any  excuse  for 
non-performance  by  the  plaintiff.  This  assignee,  Newton, 
had  an  insurable  interest,  and  which  if,  instead  of  taking 
an  assignment  as  security  for,  he  had  insured  such  interest 
with  these  defendants  by  becoming  a  member  and  obtaining 
a  policy,  it  could  hardly  be  contended  that  any  proof  he 
put  in  under  his  policy  respecting  his  interest  would  have 
availed  the  plaintiff  in  an  action  on  his  policy,  or  vice  versa. 
I  see  very  little  difference  in  principle  between  that  case 
and  what  the  plaintiff  contends  for  here. 

On  the  whole,  I  am  of  opinion  that  the  nonsuit  was 
right,  and  that  this  rule  should  be  discharged. 

Wilson,  J. — Fitzgerald  was  the  owner  of  the  propei'ty 
sured,  and  the  person  who  insured  it  on  the  1st  December, 
1864. 

He  made  a  mortgage  of  the  property  to  one  Newton,  and 
assigned  to  him  the  policy  of  insurance  on  the  13th  May, 
1865;  and  the  defendants  assented  to  the  assignment  of  the 
policy  on  the  13th  of  December,  1865.  The  fire  was  on  the 
2nd  July,  1867.  Newton  was  paid  his  mortgage  debt  by  the 
plaintiff  on  the  22nd  January,  1868.  The  action  was  com- 
menced on  the  17th  March,  1868.  Newton  gave  the  notice 
of  loss  and  made  the  affidavit  which  accompanied  it. 

The  defendants  contend  that  Newton  was  not  a  person 
Insured  by  the  defendants  sustaining  loss,  and  therefore 
that  his  notice  and  affidavit  were  of  no  avail. 

By  the  Mutual  Insurance  Act,  as  amended  by  the  27-28 
14 — VOL.  XXX  U.C.R. 
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Vic.  ch.  38,  alienations,  under  sec.  30,  do  not  now  avoid  the 
policy ;  they  are  voidable  only,  and  the  defendants  have 
not  elected  to  avoid  the  policy,  so  nothing  can  turn  on  the 
fact  of  alienation. 

The  defendants  assented  in  fact  to  the  assignment  of  the 
policy  to  Newton;  that  entitled  Newton  to  bring  the 
action  in  his  own  name  under  that  section. 

It  is  said  that  as  the  Statute  declares  that  "  the  alienee 
ma}^  have  the  policy  assigned  to  him,  and  upon  application 
to  the  directors  such  alienee,  on  giving  proper  security  to 
their  satisfaction  for  such  portion  of  the  deposit  or  premium 
note  as  remains  unpaid,  and  with  their  consent  within 
thirty  days  after  such  alienation,  may  have  the  policy 
ratified  and  confirmed  to  him  for  his  own  use  and  benefit^ 
and  by  such  ratification  and  confirmation  the  party  causing 
the  same  shall  be  entitled  to  all  the  rights  and  privileges, 
and  be  subject  to  all  the  liabilities  to  which  the  original 
party  insured  was  entitled  and  subjected" — that  Newton 
was  not  a  person  insured,  because  he  had'  not  given  proper 
security  to  the  satisfaction  of  the  directors  for  the  portion 
of  the  premium  note  which  was  unpaid  at  the  time  of  the 
assignment,  although  he  had  procured  the  assignment  to 
be  ratified  and  confirmed  to  him  by  the  defendants. 

In  section  21,  it  is  said  that  every  person  who  becomes 
a  member  shall,  before  he  receives  his  policy,  deposit  his 
promissory  note  for  such  sum  as  shall  be  determined  by 
the  board.  It  does  not  say  he  shall  not  be  a  member  until 
he  does  so,  nor  that  he  shall  not  until  doing  so  be  insured, 
but  merely  that  he  shall  not  receive  his  policy. 

If  the  Company  choose  to  give  out  the  policy  before  re- 
ceiving the  note,  can  it  be  said  that  the  person  would  not 
be  insured,  though  he  paid  premiums  and  continued  to  pay 
them  upon  his  policy  ? 

So  if,  under  section  30,  they  choose  to  allow  the  assign- 
ment without  requiring  security  for  the  portion  of  the 
premium  note  remaining  unpaid  from  the  assignee,  can  it 
be  said  the  assignee  was  not  insured  ? 

Newton  in  fact  did  pay  all  the  arrears  of  assessments 
upon  the  note  at  the  time  of  the  assignment,  as  the  condi- 
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tion  on  which  he  got  it.  I  think  the  Company  may  give 
out  the  policy  to  the  original  member,  and  may  sanction 
the  assignment  of  it  to  the  substituted  member,  without 
requiring  the  note  in  the  one  case,  or  the  security  for  the 
amount  unpaid  on  it  by  the  previous  member  in  the  other 
case,  to  be  given.  It  may  be  irregular  to  do  so,  but  I  do 
not  think  the  policy  or  the  assignment  of  it  will  be  void 
on  that  account. 

An  assessment  may  be  made,  I  think,  although  no  new 
note  or  security  in  its  place  has  been  given. 

It  appears  to  me  therefore  that  Newton  was  a  person 
who  at  the  time  of  the  loss  was  insured  by  the  defendants, 
and  was  entitled  to  all  the  rights  and  liabilities  of  the 
plaintiff,  the  original  party  insured,  and  could  have  brought 
this  action  in  his  own  name. 

Whenever  the  assignee  of  the  mutual  policy  can  sue  in 
his  own  name,  the  assignor,  having  had  his  premium  note 
cancelled,  and  his  place  completely  taken  by  the  assignee, 
can  probably  no  longer  sue  upon  the  policy,  though  his 
name  remains  on  it  as  the  person  with  whom  the  primary 
contract  was  made. 

Whether  some  arrangement  might  not  at  the  time  of  the 
transfer  be  made  between  the  parties,  with  the  assent  of 
the  company,  by  which  the  absolute  assignment  which  the 
company  can  permit  might  be  made  in  a  conditional  or 
modified  form,  so  that  the  assignor,  though  he  had  trans- 
ferred, might  nevertheless  sue,  or  either  party  in  whole, 
for  the  interests  of  the  two,  might  sue,  or  each  party  for  his 
own  particular  interest  might  sue, has  not  yet  been  settled. 

I  think  this  plaintiff  on  the  facts  appearing  cannot  sue, 
the  contract  having  been  absolutely  transferred  to  Newton. 

But  I  am  of  opinion  Newton  was  the  insured,  and  that 
he  was  the  proper  person  to  give  the  notice.  That  is  the 
only  question  that  was  argued,  and  which  we  were  asked  to 
determine. 

Richards,  C.  J.,  not  having  heard  the  argument,  took  no 
part  in  the  judgment. 

Rule  discharged. 
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Hendriokson  v.  The  Queen  Insurance  Co. 

Inmrance—'Atsignment  of  policy — Evidence  of  assent  by  company — Second 
insurance — Proof  of  notice. 

In  an  action  on  a  fire  policy,  issued  to  the  plaintifiF,  the  declaration  alleged 
an  assignment  of  the  policy  and  of  the  property  insured  to  one  M.,  and  by 
M.  to  B.  &  P.,  with  the  assent  of  defendants,  before  the  loss,  and  that 
the  plaintiff  sued  as  trustee  for  B.  &  P.  The  second  plea  denied  the 
assignment  to  B.  &  P.,  and  defendants'  assent  thereto.  The  third  plea 
set  out  a  condition  that  notice  of  any  other  insurance  should  be  given, 
so  that  a  memorandum  thereof  might  be  endorsed  on  the  policy,  other- 
wise the  policy  should  be  void  ;  and  alleged  another  insurance  effected 
by  B.  &  P.,  without  notice  given  or  endorsed.  To  this  the  plaintiff 
replied  that  notice  of  such  insurance  was  duly  given  to  defendants. 

As  to  the  second  plea,  it  appeared  that  the  assignment  to  M.  had  been 
assented  to  by  A.,  a  sub-agent,  at  Oil  Springs,  of  P.,  the  defendants' 
agent  at  Sarnia  (defendants'  head  office  being  at  Montreal) ;  and  a 
memorandum  was  also  endorsed  by  P.  that  the  loss,  if  any,  should  be 
paid  to  M.  only.  A.  had  effected  the  insurance  with  the  plaintiff,  and  he 
swore  that  he  was  aware  of  the  intended  assignment  by  M.  to  B.  &  P., 
and  drew  it  out,  after  speaking  of  it  to  C,  defendants'  inspector,  who 
told  him  to  use  the  same  form  as  in  the  assignment  to  M. :  that  B.  &P. 
purchased  the  property,  which  was  then  kept  by  the  plaintiff  as  a 
temperance  house,  it  being  part  of  the  bargain  that  the  policy  should 
be  assigned,  though  the  assignment  was  not  completed  for  some 
months  after  the  conveyance  of  the  property.  B.  &  P.  opened  a  bar. 
for  which  an  extra  premium  was  charged  by  the  company,  and  paid 
through  A.  to  P.  and  by  P.  to  the  head  office. 

Held,  Morrison,  J.,  dissentmg,  that  there  was  evidence  of  assent  by  the 
defendants  to  the  assignment  to  B.  &  P.,  so  as  to  sustain  a  verdict  for' 
the  plaintiff  on  this  plea. 

As  to  the  third  plea,  another  insurance  was  proved,  effected  by  B.  &  P., 
after  the  assignment  to  them,  with  another  company.  There  was  con- 
ti'adictory  evidence  as  to  whether  any  notice  of  this  was  given,  but  it 
was,  at  all  events,  only  a  verbal  notice  given  to  P.,  and  not  endorsed 
on  the  policy,  which  was  not  produced  at  the  time.  Held,  Richards, 
C.J.,  dissenting,  that  this  could  not  support  the  plea,  for  such  a  notice 
should  have  been  given  to  the  company,  or  to  some  officer  who  had 
power  to  act  upon  it  by  cancelling  the  policy,  which  P.  was  not  shewn 
to  have  had. 

Action  on  a  lire  policy  under  seal  The  declaration  stated 
an  insurance  to  the  plaintiff  of  $3,500  on  a  house,  $1,300  on 
furniture, and  $200  on  a  stable;  and  that  while  it  was  in  force 
he  assigned  and  conveyed  the  properties  so  insured  to  one 
Morris,  and  the  policy  was  then,  with  the  consent  of  the 
defendants,  assigned  by  the  plaintiff  to  Morris  :  that  Morris 
afterwards,  while  the  policy  was  in  force,  assigned  and  con- 
veyed the  same  properties  to  Batch  elder  and  Pettingell, 
and  the  policy  and  the  interest  of  Morris  therein  were 


HENDRICKSON  V.  THE  QUEEN  INSURANCE  CO. 


109 


duly  assigned  by  Moms  to  them,  and  the  defendants  then 
assented  to  and  accepted  the  last  mentioned  assignment  of 
policy :  that  Batchelder  and  Pettingell  continued  inter- 
ested in  the  properties  insured  from  the  time  of  assignment 
to  them  till  the  loss  by  fire ;  and  the  plaintiff  sues  as  ti:us- 
tee  for  them.    Averment  of  loss  by  fire. 

Pleas. — 1.  That  the  policy  is  not  the  deed  of  defendants. 

2.  That  Morris  did  not  duly  assign  the  policy  to  Batchel- 
der and  Pettingell,  nor  did  the  defendants  assent  to  and 
accept  the  assignment  of  the  policy  as  alleged. 

3.  That  the  policy  was  subject  to  a  condition,  that  per- 
sons insuring  with  defendants  should  give  notice  of  any 
other  insurance  already  made  or  afterwards  made  elsewhere 
on  the  same  property,  so  that  a  memorandum  of  such  other 
insurance  might  be  endorsed  on  the  policy  effected  with 
defendants,  otherwise  the  policy  should  be  void  ;  and  that 
Batchelder  and  Pettingell  did,  after  the  conveyance  and 
assignment  to  them  of  the  property  and  policy  mentioned, 
and  before  the  loss,  cause  another  and  further  policy  to 
be  effected  by  and  with  another  insurance  company,  to 
wit,  the  British  America  Assurance  Company,  upon  the 
same  property  insured  by  the  policy  in  the  declara- 
tion mentioned,  for  a  large  sum,  to  wit,  $2,500 ;  and 
neither  Batchelder  nor  Pettingell,  nor  the  plaintiff",  gave 
notice  of  such  last  insurance  to  defendants,  nor  was  the 
same  endorsed  on  the  policy  in  the  declaration  mentioned, 
although  a  reasonable  time  had  elapsed  between  the  time 
of  effecting  the  last  mentioned  insurance  and  the  time  of 
the  loss  by  fire,  Avhereby  the  policy  in  the  declaiation 
mentioned  became  void. 

Issue  was  joined  on  these  pleas. 

The  plaintiff'  also  replied  specially  to  the  third  plea,  that 
Batchelder  and  Pettingell  did,  within  a  reasonable  time, 
give  notice  to  defendants  of  said  alleged  other  and  further 
insurance.  Issue. 

The  cause  was  tried  three  times,  the  first  time  before 
Draper,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff", 
with  $2,000  damages ;  the  second  time  before  Morrison,  J., 
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when  the  plaintiff  was  nonsuited ;  and  the  third  time 
before  Hagarty,  C.  J.  C.  P.,  at  Sarnia,  at  the  last  fall  assizes, 
when  a  verdict  was  found  for  the  plaintiff  for  $5,623. 

The  evidence  at  the  last  trial,  as  set  out  at  length  in  the 
judgment  of  Mr.  Justice  Wilson,  was  as  follows  : — ^ 

"  The  policy  was  admitted,  and  the  assignment  of  it  to 
Morris,  dated  21st  December,  1865,  and  memorandum  of 
assent  thereto  by  George  Adamson,  as  agent  of  defendants 
at  Oil  Springs,  given  on  the  27th  November,  1865;  and 
memorandum,  also  of  the  same  date,  signed  by  Poussett, 
as  agent  of  the  defendants  at  Sarnia,  that  if  a  loss  should 
happen  the  amount  of  it  was  to  be  payable  only  to  Morris, 
the  assignee." 

George  Adamson,  sworn,  said  :  "  I  live  at  Oil  Springs.  I 
was  defendants'  agent  there.  I  effected  the  insurance  with 
the  plaintiff  I  was  aware  of  the  intended  assignment  by 
Morris  to  Batchelder  and  Pettingell.  The  plaintiff  kept 
the  premises  as  a  temperance  house.  He  was  related  to 
Morris.  The  plaintiff  got  Batchelder  and  Pettingell  to 
purchase.  I  was  consulted  as  to  the  assignment  to  Batch- 
elder  and  Pettingell.  I  spoke  to  Campbell,  the  defendants' 
inspector.  He  told  me  to  take  the  same  form  as  endorsed 
on  the  policy  and  as  used  on  the  former  assignment.  I 
drew  up  the  assignment  produced.  I  believe  it  is  signed 
by  Morris.  Campbell  came  to  examine  the  policies  I  had 
effected.  I  told  him  of  this,  and  of  the  proposed  assignment 
from  Morris  to  Batchelder  and  Pettingell.  [It  was  objected 
that  what  Campbell  said  as  to  notice  to  the  company  should 
not  be  received.  The  learned  Chief  Justice  allowed  it.] 
The  house  was  first  a  temperance  house.  Batchelder  and 
Pettingell  commenced  keeping  a  bar  in  it.  Campbell  told 
me  the  premium  must  be  increased,  and  it  was  increased. 
I  knew  that  in  the  bargain  the  policy  was  to  be  assigned 
to  Batchelder  and  Pettingell.  I  look  at  a  deed.  It  is 
signed  by  Morris.  It  is  dated  21st  December,  1865,  con- 
veying premises  to  Batchelder  and  Pettingell.  I  think 
the  extra  premium  was  paid  through  me  by  Batchelder  and 
Pettingell.    The  receipt  is  dated  16tli  March,  1866  ;  it  is 
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signed  by  Poussett,  agent  of  defendants  for  the  County  of 
Lambton ;  it  is  for  $21,  paid  by  Batchelder  and  Pettingell. 
The  receipt  on  the  back  of  the  policy,  dated.  5th  July, 
1866,  is  signed  by  Poussett  as  agent.  It  is  for  $25,  received 
by  him  from  Batchelder  and  Pettingell  for  extra  premium 
on  the  policy,  as  ordered  by  the  inspector.  The  praises 
were  burned  about  the  13th  of  September,  186G.  The  loss 
was  greater  than  the  insurance  :  property  was  then  very 
high.  The  letter  of  the  19th  July,  1866,  is  in  Poussett's 
writing ;  it  is  an  account  between  him  and  the  defendants. 
He  charges  himself  with  the  $25.  [This  was  objected  to  as 
not  being  in  the  form  prescribed  by  the  policy.]  I  paid  the 
money  to  Poussett." 

In  cross-examination  he  said  :  I  received  my  appoint- 
ment from  Poussett.  I  was  sub-agent  to  him.  The  inspector 
came  round  and  communicated  with  me  ;  he  would  look  at 
the  company's  risks.  The  premium  for  a  temperance  house  is 
less  than  for  a  liqvor  tavern.  Plaintiff  kept  it  some  months. 
I  believe  the  plaintiff  borrowed  money  from  Morris,  and  the 
policy  was  assigned  to  him  in  security.  I  wrote  to  Poussett 
as  to  the  transfer  to  Morris  ;  the  Company  had  cognizance 
of  this.  Batchelder  and  Pettingell  came  to  this  country  and 
were  here  when  the  transfer  was  made.  Morris  was  not  here 
when  the  transfer  was  made  by  him ;  he  had  left.  I  drew  up 
the  assignment  from  him ;  did  not  date  it.  I  ceased  to  be 
agent  a  short  time  after  the  fire.  The  assignment  of  policy 
to  Batchelder  and  Pettingell  was  dated  25th  April,  1866. 
I  had  it  in  my  possession  executed  long  before  the  fire." 

McKenzie  Forbes  said  :  "I  am  secretary  and  general 
agent  at  Montreal  for  defendants.  I  am  the  principal  man 
in  this  country.  The  letter  of  Poussett  of  the  2nd  May, 
1866,  was  received  at  the  head  office.  It  stated,  'The  parties 
owning  the  Oil  Springs  Exchange  have  deposited  $20  with 
me,  to  be  endorsed  as  the  extra  rate  on  the  policy  as  soon 
as  they  can  get  possession  of  it.'  The  account  from  Mr. 
Poussett  dated  19th  July,  1866,  was  received  at  the  head 
office.  It  states,  '  Batchelor's  premium  or  Hendrickson's 
$25.'    The  money  order  spoken  of  in  it  we  no  doubt 
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received.  The  letter  of  the  9th  May,  1866,  signed  b}^  Mr. 
Fisher  was  sent  to  Poussett.  Fisher  is  the  defendants' 
accountant  at  Montreal;  it  states,  'About  the  middle  of 
January  last  our  inspector,  Mr.  Campbell,  arranged  that  on 
account  of  the  increased  risk  under  policy  95,511,  Oil 
Springs  Exchange,  the  rate  should  be  advanced  to  5  per 
cent.  The  extra  premium  to  be  paid  should  therefore  be 
§37.50,  or  three-fourths  of  $50.'  Campbell  was  inspector 
of  our  company.  I  send  him.  This  case  is  defended 
because  there  was  a  great  suspicion  of  arson." 

On  cross-examination  he  said  :  "  The  inspector's  duty  is 
to  view  the  properties  insured  and  report  to  me.  The  extra 
premium  was  for  the  extra  risk  of  a  tavern.  Receiving 
the  extra  premium  would  be  no  notice  of  assignment  oi' 
policy.  We  had  no  notice  whatever  of  the  assignment. 
These  writings  would  not  inform  us  of  the  assignment. 
We  required  our  agent  to  send  a  more  regular  account, 
which  I  produce.  It  is  not  the  business  of  a  sub-agent  to 
consent  to  assignments.  Poussett  seems  to  have  done  so. 
The  head  office  did  not  assent  to  the  assignment.  Poussett 
had  no  authority  to  assent  to  assignment ;  he  should  send 
it  to  the  head  office." 

On  a  re-examination  he  said  :  "  Campbell  did  not  com- 
municate the  change  to  us.  I  took  it  for  granted  it  was 
still  Hendrickson's  insurance.  I  did  not  enquire.  I  ima- 
gined Batchelder  might  be  the  plaintiff's  agent.  Campbell 
directed  the  premium  to  be  increased  ;  he  never  told  me  of 
this  change." 

The  plaintiff  claimed  as  loss  $4800,  and  for  interest 
$823,  in  all  $5623. 

The  counsel  for  defendants  objected  that  the  jolaintiff, 
though  he  might  sue  for  Morris,  his  direct  assignee,  could 
not  sue  for  Batchelder  and  Pettingell,  there  was  no  privity 
between  them  :  that  the  evidence  shewed  the  loss  was  pay- 
able to  Morris  only  ;  it  was  part  of  the  original  contract, 
and  could  not  be  assigned  :  that  there  was  no  evidence  of 
assent  by  defendants  to  the  transfer  to  Batchelder  and 
Pettingell,  and  that  the  property  in  the  insured  premises 
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was  shewn  to  have  been  out  of  the  plaintiff  and  of  Morris 
at  the  time  Morris  assigned  the  pohcy  to  Batchelder  and 
Pettingell. 

The  learned  Chief  Justice  reserved  leave ,  to  defendants 
to  move  to  enter  a  nonsuit  on  these  grounds. 

For  the  defence  Richard  WilJdns  said  :  "  I  am  senior 
clerk  of  British  America  Insurance  Company  at  Toronto. 
Application  was  made  on  the  10th  June,  1866,  by  Batchel- 
der and  Pettingell  to  effect  insurance.  The  policy  was 
granted  of  same  date  ;  interim  I'eceipt  of  same  date. 

Insured  on  building   $1,000 

"  furniture   750 

on  spirits  and  bar  fixtures      7 50 

Total    $2,500 

I  sent  up  the  day  after  the  fire.  We  did  not  then  know  of 
previous  insurance  ;  our  agent  afterwards  told  us  of  it." 

In  cross-examination  he  said :  "Thomas  was  then  our  agent. 
This  is  his  receipt,  dated  6th  July,  1866  :  it  is  for  $87.50, 
premium  on  $2500  paid  by  Batchelder  and  Pettingell. 
The  application  was  received  by  us  on  the  28th  August, 
1866.  We  compromised  with  Batchelder  and  Pettingell 
by  paying  them  two-thirds.  We  compromised  in  conse- 
quence of  what  Thomas  told  us.  We  should  not  have 
insured  if  we  had  known  of  the  previous  insurance." 

In  reply  Eugene  Pettingell  said  :  "  I  lived  at  Oil  Springs 
in  1866.  Some  time  about  10th  July,  1866,  I  came  to 
Sarnia  with  Batchelder.  We  saw  Poussett.  Batchelder 
told  him  he  had  insured  in  the  British  America  Company 
the  same  premises  for  $2500.  Poussett  made  some  reply  : 
I  don't  remember  what  it  was.' '  In  cross-examination  he 
said  :  "  Batchelder  came  in  expressly  for  that  purpose.  I 
came  with  him.  I  believe  Adamson  w^as  then  at  the 
Springs.  I  did  not  see  the  policy.  I  don't  think  I  said  on 
my  first  examination  Batchelder  took  Poussett  aside.  I 
am  over  nineteen.  I  gave  evidence  over  two  years  ago  on 
the  first  trial.  Nothing  was  said  by  either  party  as  to 
15 — VOL.  XXX  U.C.R. 
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having  it  endorsed  on  the  policy.  I  saw  no  policy  or  papers 
produced." 

Defendants'  counsel  objected  that  this  notice  was  not 
sufficient,  the  policy  should  have  been  produced  to  have 
had  a  memorandum  endorsed  on  it,  and  it  should  have 
been  given  by  the  plaintiff  or  by  Morris. 

Leave  was  reserved  to  the  defendants  to  move  on  this 
point  also. 

Henry  Poussett,  for  the  defendants,  in  rejoinder,  said  : 
"I  was  agent  of  defendants.  I  have  no  recollection  of 
any  notice  being  given  to  me  of  the  second  insurance. 
At  the  time  of  the  fire  I  was  not  aware  of  the  second 
insurance,  and  of  course  did  not  communicate  it  to  the 
head  office.  I  think  Pettingell  said  at  the  first  trial  that 
I  went  with  Batch  elder  to  the  back  of  my  shop  aside, 
when  Batchelder  told  me  of  this.  I  received  the  addi- 
tional premium  in  July  of  $20  from  Batchelder;  he  was 
then  alone.  Before  that  Campbell  had  called  my  attention 
to  the  fact  that  he  thought  there  was  enough  insured 
on  the  building,  so  that  if  I  had  heard  that  there  was  a 
further  insurance  of  $2500  it  would  have  attracted  my 
attention.  I  had  heard  Batchelder  and  Pettingell  had 
purchased  the  property.  Campbell  told  me  he  had  in- 
structed them  to  pay  me  an  extra  premium.  When  Batchel- 
der paid  the  extra  premium  he  said  they  had  not  got 
possession  of  the  premises  yet.  On  the  5th  J uly  I  endorsed 
the  extra  premium  on  the  policy.  I  sent  down  the 
account  produced  with  the  balance  of  money  due  by  me. 
I  also  gave  the  defendants  the  second  account  produced." 

The  learned  Chief  Justice  here  noted  as  foUows  :  "  Sub- 
ject to  the  leave  reserved,  I  leave  it  to  the  jury  to  say, 
as  a  matter  of  fact,  whether,  as  in  the  second  plea  alleged, 
the  defendants  did  assent  to  and  accept  the  assignment  to 
Batchelder  and  Pettingell  on  the  whole  facts  of  the  case. 
As  to  the  third  plea,  notice  to  the  defendants  is  in  issue, 
and  I  leave  it  the  jury.  My  present  impression  is  against 
the  sufficiency  of  such  a  notice  under  the  condition  as 
worded;  there  was  no  production  of  the  policy  or  anything 
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done  by  Batchelder  and  Pettingell  to  get  the  consent  en- 
dorsed on  the  contract  in  their  possession ;  but  it  goes  to 
the  jury  as  pleaded.  Defendants'  counsel  renew  the  legal 
objections  to  my  charge." 

The  jury  found  both  issues  for  the  plaintiff,  damages 
$5623.  ' 

In  Michaelmas  Term  last  Anderson  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  pursuant 
to  leave  reserved,  on  the  following  grounds  : — 

1.  There  was  no  privity  between  Batchelder  and 
Pettingell  and  the  plaintiff,  to  entitle  the  plaintiff  to  sue  as 
trustee  for  them. 

2.  There  was  no  evidence  to  go  to  the  jury  of  any  assent 
of  the  defendants  to  the  assignment  of  the  policy  from 
Morris  to  Batchelder  and  Pettingell. 

3.  The  assi^jnment  to  Batchelder  and  Pettins^ell  con- 
ferred  no  right  at  law  or  in  equity  on  Batchelder  and 
Pettingell  to  the  policy  or  the  insurance  money,  as  Morris 
had  parted  with  the  premises  insured  before  he  assigned 
the  policy  to  Batchelder  and  Pettingell,  and  the  policy 
was  therefore  at  an  end. 

4.  There  was  no  evidence  to  go  to  the  jury  of  any  notice 
to  defendants  of  the  further  insurance  made  by  Batchelder 
and  Pettingell. 

Or  to  shew  cause  why  a  new  trial  should  not  be  had,  on 
the  ground  of  misdirection  of  the  learned  Chief  J ustice,  in 
holding  that  there  was  evidence  to  go  to  the  jury  on  the 
above  points;  and  on  the  ground  that  the  verdict  was 
against  law  and  evidence. 

In  this  term  Beefier,  Q.C.,  and  S.  Richards,  Q.C.,  shewed 
cause.  There  was  ample  evidence  to  lead  to  the  con-, 
elusion  that  the  defendants  did  assent  to  and  accept  the 
assignment  of  the  policj",  as  it  was  alleged  by  the  plaintiff 
they  had  done.  The  agents  of  defendants  had  assented  to 
a  previous  transfer  of  this  policy,  just  as  they  assented  to 
this  one.    Money  was  paid  upon  the  faith  of  it  by  Batchel- 
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der  and  Pettingell  to  the  agents,  and  by  them  transmitted 
to  the  head  office  at  Montreal,  and  such  payment  and 
assignment  were  the  subject  of  communications  by  the  head 
office  to  their  local  agents  :  Add.  Con.  983 ;  Powles  v. 
Innes,  11  M.  &  W.  10  ;  Davies  v.  The  Home  Insurance  Co., 
3  E.  &  A.  Rep.  269  ;  Ross  v.  The  Commercial  Union  Assur- 
ance Co.,  26  U.  C.  R.  559.  The  delay  between  the  time 
when  Batchelder  and  Pettingell  became  purchasers  of  the 
property  on  the  21st  December,  1865,  and  the  time  when 
they  got  the  assignment  of  policy  executed  by  Morris  on 
the  25th  April,  1866,  was  explained.  The  policy  was  by 
the  bargain  to  go  to  Batchelder  and  Pettingell  with  the 
property,  and  Morris  was  not  in  the  country,  and  could  not 
conveniently  be  sent  to  till  some  time  after  the  deed  was 
given.  As  to  the  third  issue,  the  evidence  shewed  Batchel- 
der and  Pettingell  did  give  to  Poussett,  the  defendants' 
agent,  notice  of  the  further  insurance,  which  was  sufficient : 
Lindley  on  Partnership,  1132-3 ;  Angell  and  Ames  on  Cor- 
porations, 4th  ed.,  sec.  305  ;  Osser  v.  The  Provincial  In- 
surance Co.,  12  C.  P.  133;  Sexton  v.  Montgomery  County 
Mutual  Ins.  Co.,  9  Barbour  191 ;  Phillips  on  Insurance, 
sees.  5,  56,  85,  87,  88,  89,  2077 ;  Western  v.  McDermot, 
L.  R.  1  Eq.  499  ;  Leake  on  Contracts,  621. 

If.  C.  Cameron,  Q.C.,  and  Anderson  supported  the  rule. 
The  Company  did  not  know  of  the  assignment  to  Batchel- 
der and  Pettingell,  and  therefore  they  could  not  hav© 
assented  to  and  accepted  it.  They  knew  that  Batchelder's 
name  was  associated  in  some  way  with  the  plaintiff,  but 
in  what  way  was  not  shewn,  though  it  was  quite  clear  it 
was  not  as  assignee  of  the  polic}^ :  Wing  v.  Harvey,  23 
L.  J.  Chy.  511,  S.C.  18  Jur.  394.  Batchelder  and  Pettingell 
did  not  by  becoming  purchasers  of  the  property  insured 
necessarily  become  entitled  to  the  benefit  of  the  policy : 
Poole  V.  Adams,  33  L.  J.  Chy.  639.  There  was  no  evidence 
whatever  of  a  satisfactory  nature,  if  it  can  be  said  there 
was  any  at  all,  that  the  defendants'  agent  was  ever  advised 
of  the  further  insurance,  and  it  certainly  never  was 
endorsed  on  the  policy. 
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Wilson,  J. — There  has  been  a  great  deal  of  litigation  in 
this  cause,  and  it  is  desirable  to  determine  it  if  it  be 
{)Ossible.  I  have  stated  the  evidence  fully  as'it'was  given 
on  the  trial,  that  the  precise  facts  on  which  the  judgment 
is  pronounced  may  be  seen. 

I  am  of  opinion  there  was  evidence  on  the  second  issue 
to  go  to  the  jury. 

The  business  of  such  companies  must  necessarily  be, 
and  in  fact  is,  conducted  chiefly  by  local  and  by^ travelling 
agents  of  different  grades  and  powers. 

Agents  are  generally  empowered  to  receive  applications 
for  insurance,  and  to  grant  interim  receipts  ;  to  inspect  pro- 
perties and  fix  the  rates;  to  examine  losses  and  value  them  ; 
to  determine  the  character  of  the  risk ;  to  receive  notices 
and  give  them;  to  receive  premiums  and  gi-ant  receipts 
for  them,  and  sometimes  to  sanction  assignments.  Their 
powers  are  limited  occasionally,  and  as  to  certain  subjects ; 
and  they  must  always  be  exercised  subcxrdinately^to  the 
conditions  of  the  particular  policy,  and  to  the  special  duty 
with  which  they  are  entrusted:  Arnould  on  Insurance,  2nd 
ed.,  pp.  199,  200,  201. 

In  many  cases  the  assent  of  the  Company,  or  of  some 
particular  ofiicer  of  the  Company,  and  in  some  special  or 
formal  manner,  is  required.  In  such  cases  the  provision 
must  be  carefully  followed. 

An  agent  has  no  authority  to  take  a  promissory  note  for 
the  premium,  instead  of  cash  :  Montreal  Assurance  Co.  v. 
McGillivray,  13  Moore  P.  C.  87.  Nor  has  Ite  the  power 
to  grant  a  policy  or  to  bind  the  Company  to  do  so ;  they 
are  the  authority  to  judge  of  such  a  matter  themselves. 
Nor  can  he  grant  a  receipt  to  bind  the  Company  as  if  a 
policy  had  been  granted,  unless  specially  authorized  so  to 
act:  Linforcl  v.  The  Provincial  Horse  and  Cattle  Insurance 
Co.,  10.  Jur.  N.  S.  1066  ;  Fowler  v.  The  Scottish  Equitable 
Life  Insurance  Society,  4  Jur.  N.  S.  1169  ;  Aceyv.  Fernie, 
7  M.  &;  W.  151.  Nor  has  he  power  to  cancel  or'  alter  a 
policy  as  representing  the  insured,  without  express 
authority  :  Xenos  v.  Wichham,  L.  R.  2  H.  L.  296. 
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But  a  Company  whose  local  agent  had  notice  from  th  e 
assignee  of  the  insured  that  the  insured  was  residing 
beyond  the  specified  limits  without  the  license  of  the 
directors  of  the  Company,  and  nevertheless  received  the 
premiums  from  the  assignee  for  several  years,  transmitting 
them  to  the  Company,  saying  to  the  assignee  the  policy 
would  not  be  invalidated,  was  held  to  have  had  con- 
structive notice  of  the  breach  of  the  condition,  and  to  be 
precluded  by  their  agent's  conduct  from  insisting  on  the 
forfeiture:  Wing  v.  Harvey,  18  Jur.  394;  see  also  ^rm- 
strong  v.  Turquand,  9  Ir.  C.  L.  R.  32 ;  Supple  v.  Cann, 
9  Ir.  C.  L.  R.  1. 

The  evidence  shews  that  Adamson,  as  agent  for  the 
defendants,  in  November,  1865,  assented  to  the  transfer  of 
the  policy  by  the  plaintiff  to  Morris,  and  that  the  defend- 
ants have  never  denied  or  repudiated  the  act  of  their  agent. 
The  same  agent,  with  the  addition  of  Poussett,  the  princi- 
pal local  agent,  and  Campbell,  the  inspector,  assented  to 
the  subsequent  transfer  by  Morris  to  Batchelder  and  Pet- 
tingeil,  in  January,  1866,  and  to  the  payment  of  the  extra 
premium. 

The  evidence  also  shews  that  in  January,  1866,  the  head 
ofiice  had  been  informed  by  their  inspector  that  the  risk 
was  to  be  increased,  and  by  Poussett  that  he  had  got  such 
extra  charge,  and  the  amount  of  it  was  transmitted  by 
Poussett  to  them  as  "  Batchelder's  premium,  or  Hendrick- 
son's and  that  they  have  retained  that  money  ever  since 
without  any  offer  to  or  intention  of  repaying  it. 

Now  as  no  particular  form  of  approval  of  the  transfer  is 
required,  these  facts  are  in  my  opinion  strong  evidence  for 
the  jury,  to  say  whether  or  not  the  defendants  assented  to 
and  accepted  the  assignment  from  Morris  to  the  beneficial 
plaintiffs  as  alleged.  The  case  of  O^ser  v.  The  Provincial 
Insurance  Co.,  12  C.  P.  133,  and  Ross  v.  Ihe  Commercial 
Union  Assurance  Co.,  26  U.  C.  R.  559,  are  very  strongly  in 
point. 

There  was  also  evidence  for  the  jury  to  say  whether 
Morris  sold  the  property  insured  without  regard  to  the 
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policy,  or  whether  the  transfer  of  the  policy  was  not  a  part 
of  the  bargain  betweenMorris  and  the  beneficial  plaintiffs 
oil  the  sale  of  the  property. 

The  jury  found  both  facts  for  the  plaintiff.  The  fact 
that  the  policy  was  to  be  assigned  to  the  purchasers  will 
I  think  maintain  the  formal  act  of  transfer,  though  it  was 
not  completed  for  some  months  after  the  disposition  of  the 
property. 

The  remaining  question  is,  whether  the  beneficial  plain- 
tiff gave  notice  to  the  defendants  of  the  further  insurance 
of  $2500  effected  in  the  British  America  Insurance  Co.  in 
August,  1866,  just  about  a  month  before  the  fire,  so  that 
a  memorandum  of  such  other  insurance  might  be  endorsed 
on  the  policy  ? 

If  such  notice  were  given,  the  finding  for  the  plaintiff*  is 
correct;  if  it  were  not,  the  plaintiff  must  fail,  for  the  condi- 
tion declares  that  in  such  an  event  the  policy  shall  be  void. 

The  whole  evidence  on  this  point  is  that  of  Pettingell's 
son,  now  nineteen  years  of  age,  and  at  the  time  of  the  fire 
in  1866  only  fifteen.  He  said  "  that  Batchelder,  about  the 
10th  July,  told  Poussett  he  had  insured  in  the  British 
America  Company  the  same  premises  for  S2500.  Poussett 
made  some  reply  :  don't  remember  what  it  was  *  *  * 
Nothing  said  by  either  party  as  to  having  it  endorsed  on 
policy.  I  saw  no  policy  or  papers  produced."  Poussett 
said  he  had  no  knowledge  of  any  such  conversation  :  that 
he  was  not  aware  of  the  second  insurance  :  that  he  had 
before  been  told  by  the  inspector  that  there  was  enough 
insurance  on  the  property,  and  his  attention  Avould  have 
been  called  to  the  matter  if  he  had  heard  that  there  was 
a  further  insurance  made  upon  it  to  the  extent  of  $2500. 

I  think  the  evidence  does  not  establish  that  notice  was 
given  to  the  defendants  of  the  further  insurance,  so  that  a 
memorandum  of  the  same  might  have  been  endorsed  on 
the  policy. 

The  policy  itself  was  nob  produced  nor  spoken  of,  though 
the  claimants  had  it  in  their  possession.  I  doubt  e:5^ceed- 
ingly  whether  notice  was  given  at  all,  assuming  that  it 
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could  have  been  given  to  the  agent  instead  of  to  the 
defendants  themselves. 

I  think  this  was  a  notice  which,  in  the  absence  of 
express  authority  to  the  agent,  or  of  implied  authority  to 
him  to  be  presumed  by  reason  of  his  previous  dealings, 
should  have  been  given  to  the  Company  themselves,  or  to 
such  of  their  officers  as  could  have  exercised  the  option  of 
cancelling  the  policy  and  of  returning  the  proportional 
part  of  the  premium. 

It  is  quite  manifest  that  every  or  any  agent  of  the  Com- 
pany cannot  possess  the  power  of  cancelling  the  policies 
of  the  Company  at  their  mere  option,  however  the  Company 
may  do  so,  with  or  without  cause,  by  the  present  condition. 
And  it  is  quite  manifest  that  every  or  any  agent  of  the 
Company  cannot  cancel  the  policies  merely  because  there 
has  been  a  further  insurance  effected,  without  regard  to  the 
reputation  of  the  party  insured,  the  character  of  the  risk, 
amount  of  further  insurance  made,  the  value  of  the  pro- 
perty as  compared  with  the  total  insurance  on  it,  or  the 
nature  and  extent  of  the  business  relations  between  the 
Company  and  the  insured,  of  which  the  agent  might  know 
nothing,  and  which  the  cancellation  of  the  policy  might 
seriously  prejudice. 

These  are  matters  to  be  determined  by  the  principals, 
and  not  by  subordinate  agents. 

If  the  general  agent  of  the  insured  cannot  alter  or  cancel 
the  policy  of  his  principal  without  express  authority,  so 
neilher  can  the  general  agent  of  the  insurer  alter  or  cancel 
it  without  the  like  authority,  and  I  see  no  proof  of  any 
such  authority  having  been  granted  to  Poussett.  And  as 
this  is  a  power  to  be  acted  upon  in  case  of  a  further 
insurance  being  made,  the  notice  upon  which  it  is  to  be 
exercised  should,  I  think,  be  given  to  those  who  are  to 
exercise  it :  Linford  v.  Provincial  Horse  and  Cattle  In- 
surance Co.,  34  Beav.  29 ;  Barker  v.  Greemuood,  2  Y.  &  C. 
414 ;  Fike  v.  Stephens,  12  Q.  B.  4G5. 

On,  the  third  issue  I  think  the  verdict  should  be  entered 
for  the  defendants.    The  rule  will  therefore,  by  agreement, ' 
be  absolute  to  enter  a  nonsuit. 
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Morrison,  J. — I  concur  in  the  judgment  of  my  brother 
Wilson  as  to  the  issue  raised  by  the  third  plea,  and  that 
on  that  issue  the  defendants  are  entitled  to  our  judgment ; 
but  I  have  n^t  been  able  to  arrive  at  the  conclusion  that 
my  learned  brother  has  come  to  as  to  the  issue  raised  by 
the  second  plea,  for  in  my  opinion  the  evidence  fails  to 
establish  that  issue  for  the  plaintiff. 

What  appears  is  that  Adamson,  a  sub-agent,  was  made 
aware  of  an  intended  assignment  from  Morris  to  Batchelder 
and  Pettingell,  and  was  asked  as  to  the  manner  of  making 
such  an  assignment ;  and  that  he  spoke  to  Campbell,  the 
defendants'  inspector,  who  told  him  to  follow  the  form  used 
in  the  assignment  to  Morris,  which  statement  seems  to  me 
to  mean  that  Campbell  merely  intimated  that  what  was 
necessary  to  be  done  in  Morris's  case  to  perfect  the 
assignment  had  to  be  done  in  the  assignment  from  Morris 
to  Batchelder  and  Pettingell.  In  that  testimony  I  see  no 
evidence  of  a  consent  to,  and  acceptance  of,  that  assignment 
by  the  defendants,  nor  do  I  see  any  evidence  of  it  on  account 
of  the  payment  of  the  extra  premium  by  Batchelder  and 
Pettingell,  for  the  increased  risk  in  changing  the  use  of 
the  premises  from  a  temperalice  house  to  one  in  which 
spirits  were  to  be  sold.  Such  payment  is  quite  consistent 
with  the  non-existence  of  any  consent  by  the  Company, 
or  knowledge  of  any  such  assignment  having>  been  made. 
To  make  the  fact  of  payment  of  any  importance  it  was,  in 
my  opinion,  necessary  for  the  plaintiff  to  shew  that  that 
receipt  was  given,  and  the  money  received,  with  the  full 
knowledge  and  understanding  that  the  assignment  to  B. 
and  P.  w^as  regularly  made  and  assented  to  by  the  defend- 
ants. Of  that  I  think  there  was  no  evidence,  nor  is  the 
plaintiff's  case  assisted  by  the  letter  referring  to  the 
payment  of  the  extra  premium  as  Batchelder  or  Hen- 
drickson's.  It  goes  to  shew  that  the  agent,  Poussett,  was 
not  aware  how  the  matter  stood,  but  rather  assumed  that 
the  head  office  knew,  while  the  agent  at  the  head  office, 
who  was  called  by  the  plaintiff,  negatived  every  presump- 
tion that  had  been  raised,  and  proved  that  the  defendants 
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never  were  aware  of  or  had  any  knowledge  of  the  assign- 
ment to  Batchelder  and  Pettingell ;  in  fact,  he  swore  the 
office  had  no  notice  whatever  of  it,  and  that  the  correspon- 
dence that  passed  between  Poussett  and  himself  would  not 
and  did  not  inform  him  of  the  assignment,  and  he  further 
stated  that  Poussett  had  no  authority  to  assent  to  the 
assignment  even  if  he  had  taken  upon  himself  so  to  do. 
On  the  whole,  I  think  the  defendants  are  also  entitled  to 
judgment  on  the  second  issue. 

"Richards,  C.  J. — I  concur  with  my  brother  Wilson  as  to 
the  second  issue.  As  to  the  question  raised  upon  the  third 
plea,  I  think  that  if  such  notices  were  usually  given  to 
Poussett,  he  is  the  agent  to  receive  them.  The  endorse- 
ment of  the  notice  appears  to  me  not  to  be  essential.  Sup- 
pose the  policy  were  lost,  it  could  not  then  be  made.  The 
condition  I  think  is  intended  merely  to  point  out  what 
the  Company  may  do  when  they  get  the  notice — they  may 
endorse.  It  is  not  necessary  that  the  policy  should  be 
there  when  the  notice  is  given. 

Rule  absolute  for  nonsuit. 


McCallum  v.  Grand  Trunk  R.  W.  Co. 

C.  S.  C.  ch.  66,  sec.  83 — Construction  of— Injury  by  fire. 

The  plaintiflf  sued  defendants  for  having  negligently  allowed  dry  wood 
and  leaves  to  accumulate  on  their  track,  which  became  ignited  by  their 
engine,  and  extended  to  plaintiff's  land,  destroying  his  trees,  &c.  Held, 
that  this  was  an  injury  sustained  ''by  reason  of  the  railway,"  within 
sec.  83  of  Consol.  Stat.  C.,  ch.  66,  and  that  the  plaintiff,  suing  more 
than  six  months  after  such  injury,  was  therefore  barred. 

The  plaintiff  brought  an  action  against  the  defendants, 
declaring,  in  the  first  count,  for  injuries  sustained  to  plain- 
tifi''s  land  by  fire,  which,  through  the  negligence  and 
improper  management  of  the  defendants'  servants,  escaped 
from  an  engine  of  the  defendants  then  being  propelled 
along  the  railway,  and  settled  in  the  grass  and  woods  of 
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the  plaintiff,  whereby  a  large  quantity  of  trees,  cordwood, 
and  timber,  was  consumed,  &c. 

The  second  count  alleged  that  defendants  were  possessed 
of  a  strip  of  land,  being  the  bank  and  side  of  their  railway, 
and  separating  their  track  from  the  plaintiff's  land,  on  which 
strip  there  was  grass  growing,  and  on  which  defendants 
had  negligently  allowed  to  accumulate  dry  wood,  leaves, 
weeds,  &c.,  all  of  a  very  ignitible  nature,  and  on  which 
from  time  to  time  fell,  as  defendants  well  knew,  red  hot 
ashes  and  other  igneous  matter,  out  of  their  engine  going 
along  the  track,  and  there  was,  by  reason  thereof,  great 
danger,  as  they  well  knew,  that  such  dry  wood,  &c.,  would 
ignite,  and  the  fire  extend  to  plaintiff's  land,  unless  such 
dry  wood,  &;c.,  was  removed,  or  due  precaution  taken  by 
them ;  but  that  defendants  so  negligently  kept  said  strip 
of  land,  and  permitted  it  to  be  in  such  a  state,  that  the 
grass,  dry  wood,  &c.,  thereon  took  fire  from  such  red  hot 
ashes,  &c.,  from  defendants'  engine,  and  thereby,  and  for 
want  of  due  precaution  by  defendants  to  prevent  such  fire 
from  extending  to  plaintiff's  land,  and  their  negligent 
omission  thereof,  the  fire  extended  to  plaintiff's  land,  and 
burned  his  trees,  cordwood,  and  timber  thereon. 

The  defendants  pleaded  not  guilty,  by  Consol.  Stat.  C, 
ch.  66,  sec.  83. 

This  action  was  brought  on  the  22nd  January,  1869, 
and  the  injury  and  damage  was  sustained  between  the  21st 
and  latter  part  of  August,  1867. 

The  case  came  on  for  trial  at  Cayuga,  before  Wilson,  J., 
Vhen  there  was  a  verdict  for  the  plaintifi*  on  the  second 
count,  and  $3,500  damages,  and  a  verdict  for  defendants 
on  the  first  count. 

At  the  commencement  of  the  trial  an  objection  was 
taken  that  the  plaintiff  could  not  succeed,  as  the  action 
was  not  brought  within  six  months  after  the  time  of  the 
alleged  damage.  The  learned  Judge  ruled  in  favor  of  the 
defendants,  but  he  declined  to  nonsuit,  wishing  to  dispose 
of  the  case  as  far  as  the  evidence  applied,  so  as  to  avoid 
a  second  trial ;  and  he  allowed  the  case  to  proceed,  reserv- 
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ing  leave  to  defendants  to  move  to  enter  a  nonsuit  on  the 
ground  taken,  should  the  verdict  be  adverse  to  them. 

A  good  deal  of  evidence  was  adduced  on  both  sides  as 
to  the  cause  of  the  injury  and  the  extent  of  the  damages, 
and  as  to  the  question  of  negligence  in  the  construction 
and  management  of  the  engine,  &c. ;  but  it  is  only  material 
for  the  judgment  to  notice,  that  it  appeared  from  the  evi- 
dence that  the  Company's  railway  track  crossed  through  the 
plaintiff's  land;  and  that  the  case  made  out  and  contended 
for  by  the  plaintiff  was,  that  fire  escaped  from  the  ash-pan  of 
the  defendants'  locomotive  attached  to  the  mail  train  pass- 
ing over  the  railway  in  the  usual  course  of  the  defendants' 
business,  and  fell  upon  the  Company's  track,  communicating 
with  some  grass  and  old  railway  ties,  which,  taking  fire, 
through  the  negligence  of  defendants,  extended  to  the 
land  adjoining  the  land  of  the  plaintiff,  and  so  caused  the 
damage. 

During  last  Michaelmas  Term,  C.  S.  Patterson  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  to  enter  a  nonsuit, 
pursuant  to  the  leave  reserved,  on  the  ground  that  the 
suit  was  one  for  indemnity  for  damage  or  injury  sustained 
by  reason  of  the  railway,  and  that  the  same  was  not 
instituted  within  six  months  after  the  time  of  such  sup- 
posed damage  ;  and  for  a  new  trial  on  grounds  mentioned 
in  the  rule,  and  also  to  arrest  the  judgment,  &c.  In  Hilary 
Term  following, 

iTarrison,  Q.C.,  shewed  cause.  Defendants  i-ely  upon^ 
the  83rd  clause  of  "The  Railway  Act,"  Consol.  Stat.  C./ 
ch.  66,  which  enacts  that  "  all  suits  for  indemnity  for  any 
damage  or  injury  sustained  by  reagon  of  the  railway,  shall 
be  instituted  within  six  months  next  after  the  time  of 
such  supposed  damage  sustained."  This  section  applies  to 
things  done  in  the  construction  of  a  railway,  but  not  to 
negligence  in  the  working  or  management  of  it.  Whether 
tliis  be  the  true  construction  or  not,  the  section  is  inap- 
])licable  to  this  case.  Frendergast  v.  Grand' Trunk  R.  W. 
Co.,  25  U.  C.  R.  193,  js  in  point.    This  action  is  in  effect 


m'CALLUM  v.  grand  trunk  railway  CO.  125 

for  a  breach  of  duty,  a  negligent  omission  of  duty,  not 
for  an  act  committed,  and  if  so  the  clause  has  no  appli- 
cation :  Reist  V.  Gmnd  Trunk  Rcdhvay  Co.,  15  U.  C.  R. 
355,  364 ;  March  v.  Port  Dover  and  Otterville  Road  Co., 
15  U.  C.  R  138;  Harrison  v.  Brega,  20  U.  C.  K  324. 
The  Hammersmith  R.  W.  Co.  v.  Brand,  L.  E,.  4  H.  L.  171, 
may  also  be  referred  to.  It  is  the  construction,  not  the  use, 
of  the  railway,  which  is  intended  by  the  words  "  by  reason 
of  the  railway and  negligence  in  the  keeping  of  the 
track  and  use  of  the  engine  is  not  within  it.  Here  there 
was  ample  evidence  of  negligence  for  the  jury :  see  VoMghan 
V.  Taff  Vale  R.  Co.,  3  H.  &  N.  743,  5  H.  &  N.  679  ;  Fre- 
mantle  v.  London  and  North  Western  R.  W.  Co.,  10  C.  B. 
N.  S.  89  ;  Stokes  v.  Eastern  Counties  R.  W.  Co.,  2  F.  &  F. 
1^0)  Jones  V.  Festiniog  R.  W.  Co.,  L.  R  3  Q.  B.  733. 

C.  S.  Patterson,  contra.  This  case  is  within  the  clause 
in  question.  In  Browne  v.  The  Brockville  and  Ottaiva 
R.  W.  Co.,  20  U.  C.  R.  202,  it  was  held  that  injury  caused 
by  collision  at  a  crossing,  owing  to  neglect  to  sound  the 
whistle  or  ring  the  bell,  was  sustained  "  by  reason  of  the 
railway,"  and  there  is  no  substantial  difference  between  that 
case  and  the  present.  It  is  said  there  that  this  expression 
"  extends  to  an  injury  sustained  on  the  railway  by  reason 
of  the  use  made  of  it."  Prendergast  v.  The  Grand  Trunk 
R.  W.  Co.,  25  U.  C.  R.  193,  is  distinguishable.  Defendants 
there  were  not  charged  in  the  declaration  with  negligent 
use  of  the  engine,  but  with  negligently  managing  a  fire  sup- 
j)Osed  to  have  occurred  upon  their  land  without  theij*  fault. 
The  caus^  of  action  was  quite  independent  of  any  use  of 
the  railway,  and  of  the  cause  of  the  fire,  and  the  judgment 
expressly  proceeds  upon  this  ground.  It  is  not  an  omission 
or  neglect  of  duty  for  which  the  plaintifi*  sues  in  this  case, 
but  an  act  done  :  Mason  v.  The  Birkenhead  Imiorovement 
Commissioners,  6  H.  &  N.  72  ;  Wilson  v.  The  Corporation 
of  Halifax,  L.  R.  3  Ex.  114;  Davis  v.  Curling,  8  Q.  B.  286. 

Morrison,  J. — The  principal  point  raised  on  this  rule 
for  our  determination  is,  whether  the  alleged  damage  and 
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injury  sought  to  be  recovered  for  under  the  second  count 
comes  within  the  83rd  section  of  the  Railway  Act,  ch.  66, 
ConsoL  Stat.  C,  the  injury  complained  of  having  happened 
in  August,  1867,  and  this  action  being  brought  in  January, 
1869. 

The  text  of  the  83rd  section  is  as  follows  :  "All  suits  for 
indemnity  for  any  damage  or  injury  sustained  by  reason 
of  the  railway,  shall  be  instituted  within  six  months  next 
after  the  time  of  such  supposed  damage  sustained,  *  * 
and  the  defendants  may  plead  the  general  issue,  and  give  this 
Act  and  the  Special  Act  and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon,  and  may  prove  that  the 
same  was  done  in  pursuance  of  and  by  authority  of  this 
Act  and  the  Special  Act." 

The  alleged  damage  or  injury  complained  of  here  arose 
from  fire  or  ashes  escaping  from  the  locomotive  attached 
to  the  mail  train  while  passing  over  the  railway.  Can  it 
be  said  that  such  an  injury  was  not  occasioned  or  sus- 
tained by  reason  of  the  railway  ?  It  was  contended  by 
the  plaintiff's  counsel  that  the  expression  used  in  the  83rd 
section  "  by  reason  of  the  railway,"  as  well  as  the  section 
itself,  only  applied  to  the  construction  of  the  railway. 

In  Browne  v.  The  Brockville  and  Ottawa  R.  W.  Co.,  20 
U.  C.  R.  202,  it  was  decided  that  the  omitting  to  give  the 
proper  signals  of  approach,  the  injury  in  that  case  being 
attributable  to  the  omission  of  ringing  the  bell  or  sounding 
the  whistle,  was  a  cause  of  action  within  the  statute.  Sir 
John  Robinson,  C.  J.,  in  giving  judgment,  says  :  "  As  to  the 
omitting  to  give  the  proper  signal  of  approach,  that  does 
not  come  expressly  within  the  words  of  the  (83rd)  clause, 
because  it  may  be  said  that  the  damage  was  not  sustained  by 
reason  of  the  railway,  but  rather  by  reason  of  the  manner 
in  which  the  carriages  on  the  railway  were  driven ;  but  we 
think  the  substance  and  effect  are  the  same  in  the  one 
case  as  the  other.  '  By  reason  of  the  railway  '  is  a  very 
comprehensive  expression,  and  we  think  extends  to  an 
injury  sustained  on  the  railway  by  reason  of  the  use  made 
of  it."    In  a  previous  part  of  the  judgment  the  learned 
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Chief  Justice  commented  on  the  difference  of  the  language 
used  in  the  English  Act,  and  he  said  :  "  It  appears  to  us 
that  our  Statute  is  in  its  effect  as  comprehensive  as  the 
English,  though  the  forms  of  expression  used  are  very 
different."  The  same  objection  was  taken  in  that  case 
as  here,  that  the  action  was  brought  too  late,  and  a  non- 
suit was  ordered. 

If  the  interpretation  put  upon  the  83rd  section  by  the 
Court  is  a  correct  one,  the  plaintiff  fails  from  his  own 
laches  in  not  initiating  his  suit  earlier.  If  damage  sus- 
tained by  the  omission  to  ring  a  beU  is  damage  sustained 
by  reason  of  the  railway,  a  fortiori  damage  occasioned  by 
the  dropping  of  fire  from  a  locomotive,  as  in  the  case 
before  us,  certainly  comes  within  the  meaning  of  the  Act. 
The  use  of  fire  is  necessary  to  propelling  the  engine  ;  but, 
irrespective  of  authority,  the  language  of  the  section  was 
no  doubt  intended  to  apply  to  cases  such  as  we  are  now 
discussing. 

A  memorandum  made  by  my  brother  Wilson  in  his 
note-book  at  the  end  of  the  trial  of  this  cause,  led  me  to 
look  at  the  judgment  of  Lord  Cairns  in  the  case  of  the 
Hammersmith,  dx.,  Raihvay  Co.  v.  Brand,  L.  R.  4  H.  L., 
at  pages  220  and  222,  remarks  which  I  think  have  a  strong 
bearing  in  this  case  :  "  Parliament  authorizes  the  construc- 
tion of  the  railway,  but  Parliament  does  not  look  upon 
these  words,  '  the  construction  of  the  railway,'  or  '  the 
execution  of  the  works  authorized,'  as  meaning  the  dig- 
ging out  so  much  land,  the  putting  so  much  brick  and 
mortar  together,  the  making  a  viaduct,  or  the  making  an 
embankment,  or  the  mere  structural  aspect  of  the  work — 
it  looks  upon  the  raihvay  as  an  undertaking,  as  a  going 
concern,  if  I  may  so  call  it,  as  a  thing  which  is  to  be  there 
for  a  certain  purpose,  and  to  fulfil  a  certain  end,  which  the 
Legislature  had  in  its  view  ;  and  when  it  uses "  the  terms, 
'  the  execution  of  the  works  '  and  '  the  construction  of  the 
railway,'  it  appears  to  me  to  point  to  a  living  and  active 
thing."  *  *■  *  Lord  Cairns,  further  on,  said :  "As  it 
appears  to  me  that  Mr.  Justice  Lush  has  expressed  with 
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great  felicity  the  same  idea  which  I  have  entertained,  I 
cannot  do  better  than  remind  your  Lordships  of  what  Mr. 
J ustice  Lush  says  :  *  *  *  '  So  much  of  the  general 
Act  as  is  incorporated  becomes  part  of  the  special  Act, 
and  its  language,  as  part  of  that  Act,"  becomes  pointed  to 
the  particular  work  or  undertaking  specified,  whatever  it 
may  be,  whether  a  railway,  a  dock,  a  canal,  or  any  other 
undertaking.  It  there  authorizes  the  taking  of  the  land 
for  the  purpose  of,  and  its  conversion  into,  the  particular 
railway,  dock,  or  canal,  in  order  that  it  may  be  used  as 
such.  The  undertaking  is  regarded  as  a  working  concern, 
and  the  idea  of  its  use  as  a  railway,  dock,  or  canal,  is,  in 
the  mind  of  the  Legislature,  inseparable  from  its  construc- 
tion. In  professing  to  give  compensation  for  all  damage 
sustained  by  the  owners  of  the  adjacent  land  by  '  the 
execution  of  the  works,'  or  '  the  exercise  of  the  powers  of 
the  Act  as  regards  such  lands,'  the  Legislature  must,  as  it 
appears  to  me,  have  had  in  view  the  ultimate  object  aimed 
at,  the  works  when  complete  and  in  operation — the  dock, 
railway,  or  canal— not  abstractedly,  as  a  mere  excavation, 
embankment,  or  reservoir,  but  in  connection  with  its  appro- 
priate traffic,  and  with  the  ordinary  incidents  of  a  business 
undertaking.' " 

The  principle  and  reasoning  so  ably  enunciated  is  quite 
pertinent  to  the  section  we  are  discussing.  The  expression 
upon  which  Lord  Cairns  places  so  extended  an  application 
is,  critically,  more  restricted  than  the  language  used  in  the 
83rd  section.  Our  Legislature  no  doubt  meant  and  in- 
tended that  the  words  "  by  reason  of  the  railway  "  should 
include  and  apply  to  the  "  living  and  active  thing,",  to  the 
railway  as  a  "  going  and  working  concern,"  and  had  in  its 
mind  the  idea  of  its  use  as  such. 

I  therefore  perfectly  concur  in  the  view  taken  by  my 
brother  Wilson  at  the  trial,  that  the  words  "  by  reason  of 
the  railway,"  mean  by  reason  of  the  working,  management 
or  use  of  the  railway. 

The  limitation  clause  is  in  itself  a  ver}^  proper  provision. 
The  directors,  managers,  and  employees  of  such  Companies 
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are  changing  yearly,  and  it  is  only  reasonable,  in  the 
interest  of  the  stockholders,  who  know  little  of  these 
matters,  that  where  a  Company'  is  charged  with  having 
occasioned  injury  in  the  use  of  the  railway,  the  matter 
should  be  settled  or  litigated  at  the  earliest  moment,  so  that 
the  managers  and  the  various  servants  of  the  Company 
should  be  at  once  referred  to.  Besides,  it  would  be  unfair 
to  incoming  shareholders  that  years  after  an  alleged  injury 
a  party  should  bring  his  action,  and  perhaps  recover  a  large 
amount  of  damages,  the  amount  of  which  ought  properly 
to  have  been  charged  or  provided  for  out  of  the  income  of 
a  previous  year.  In  the  present  case  a  period  of  nearly 
eighteen  months  elapsed  before  the  bringing  of  the  action. 

Our  judgment  on  this  point  being  in  favor  of  the 
defendants  renders  it  unnecessary  to  consider  the  other 
points  taken  in  the  rule. 

Wilson,  J.,  concurred. 

Richards,  C.J.,  not  having  heard  the  argument,  took  no 
part  in  the  judgment. 

Ride  absolute  for  nonsuit. 
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HoRSMAN  V.  The  Grand  Trunk  R.  W.  Co. 

R.  W.'[Co. — Receipt  for  goods — Estoppel  by — Liability. 

Action  for  not  delivering  goods  received  by  defendants  to  carry  for  the 
plaintiff  from  Montreal  to  Guelph.  Plea,  that  defendants  delivered  all 
they  received.  It  appeared  that  the  goods  in  question,  2,330  bars  and 
20  bundles  of  iron,  said  to  weigh  over  39  tons,  came  by  ship  from 
Glasgow  to  Montreal,  the  bill  of  lading  being  endorsed  to  K.,  the 
plaintiff's  correspondent  there  :  K.  directed  D.,  a  forwarding  agent, 
to  forward  it  to  Giielph  :  arid  D.  received  from  the  agents  of  the  ship 
an  order  to  the  captain  to  deliver  the  iron  to  him,  describing  it  only  by 
the  number  of  bars  and  bundles,  which  he  handed  to  one  S.,  the 
cartage  agent  of  defendants,  with  the  duplicate  bill  of  lading.  A 
few  days  afterwards,  S.,  as  agent  for  the  defendants,  gave  him  a  receipt 
for  the  iron,  described  as  2,330  bars,  less  34  short,  and  20  bundles, 
and  specifying  the  weight,  to  be  sent  by  defendants'  railway  to  the 
plaintiff.  At  the  top  of  this  receipt  was  a  printed  notice:  ''Rates 
and  weights  entered  on  receipts  or  shipping  bills  will  not  be  acknow- 
ledged." 

All  the  iron  received  from  the  ship  by  S.  was  delivered  to  the  plaintiff 
at  Guelph,  the  number  of  bars  and  bundles  being  right,  but  the  weight 
fell  short  by  about  24,000  lbs. 

Held,  without  reference  to  the  notice  on  the  receipt,  that  the  defendants 
were  not  estopped  by  the  mention  of  the  weight  in  such  receipt,  and 
that  having  delivered  all  the  iron  they  received  from  the  ship  they 
were  not  liable  in  this  action :  Richards^  C.  J.,  doubting. 

Qucere,  as  to  the  effect  of  the  notice. 

The  declaration  set  out,  that  in  consideration  that  the 
plaintiff  would  deliver  to  defendants,  as  carriers,  &c., 
certain  goods  to  be  by  them  carried  from  Montreal  to 
Guelph,  and  there  delivered  to  the  plaintiff,  for  reward, 
subject  to  and  under  certain  terms  and  conditions  endorsed 
on  a  receipt  given  by  the  defendants  therefor,  defendants 
promised  to  convey  the  goods  from  Montreal  to  Guelph,  and 
there  deliver  the  same  for  the  plaintiff  within  a  reasonable 
time,  &c.;  and  the  plaintiff  delivered  the  goods  to  defendants, 
and  defendants  received  them  for  the  purposes,  &c.,  yet  the 
defendants  did  not  carry  and  deliver  the  goods,  and  in  con- 
sequence thereof  the  plaintiff  lost  a  certain  proportion  of 
them,  &ic. 

Plea,  that  defendants  did  carry  from  Montreal  to  Guelph 
all  the  goods  delivered  by  the  plaintiff,  or  on  his  behalf, 
to  the  defendants  at  Montreal  to  be  carried  to  Guelph,  as 
alleged,  and  delivered  the  same  to  the  plaintiff  at  Guelph  ; 
and  that  all  this  was  done  under,  and  in  pursuance  of,  and 


HORSMAN  V.  GRAND  TRUNK  RAILWAY  CO.  131 


in  strict  accordance  with  the  terms  and  conditions  of  the  said 
contract  and  receipt  in  the  declaration  mentioned.  Issue. 

At  the  trial,  at  Guelph,  at  the  Spring  Assizes  of  1869, 
before  Richards,  C.  J.,  it  appeared  that  a  quantity  of  bar 
iron,  in  all  2330  bars  and  20  bundles,  and  weighing  as  alleged 
39  tons  and  over,  arrived  at  Montreal  per  ship  Ruby  from 
Glasgow,  Scotland,  consigned  to  the  order  of  the  consignee, 
the  agents  of  the  ship  being  G.  &  D.  Shaw,  Montreal, — 
the  bills  of  lading  of  the  iron  in  question  being  endorsed  to 
one  Kilby,  a  merchant  and  correspondent  of  the  plaintiff 
at  Montreal :  that  he,  Kilby,  under  the  instructions  of  the 
plaintiff,  directed  a  Mr.  Davis,  a  forwarding  agent,  to  have 
the  iron  forwarded  to  the  plaintiff  at  Guelph  :  that  about 
the  9th  October  last  Davis  gave  to  one  of  the  employees 
of  one  Shedden,  the  cartage  agent  of  the  defendants  at 
Montreal,  an  order  (which  Davis  received  from  the  agents 
of  the  ship)  addressed  to  the  captain  of  the  ship,  for  the 
delivery  of  the  iron  to  him,  Davis,  which  order  was  as 
follows  : 


"Montreal,  9th  October,  1867. 

''To  Capt.  Mclntyre — Deliver  to  Mr.  N.  Davis  the  under  noted,  ex 
Ruby,  from  Glasgow." 


Marks. 

Numbers. 

Goods. 

1  White. 

2330  bars  and  20  bundles  iron. 

(Signed) 

DAVID  SHAW, 

Agent. 

and  he  also  handed  to  Shedden's  clerk  the  duplicate  bill  of 
lading. 

Some  days  after  Davis  got  the  following  receipt  : 

''Ex  Ruhy, 

"  Grand  Trunk  Railway, 

"Date,  October,  1867. 
"Received  from  Nelson  Davis  the  undermentioned  property,  in  appa- 
rent good  order,  addressed  to  John  Horsman,  Esq.,  Guelph,  to  be  sent  by 
the  Grand  Trunk  Railway  Company  of  Canada,  subject  to  the  terms  and 
conditions  stated  upon  the  other  side,  and  agreed  to  by  their  shipping 
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note  delivered  to  the  Company  at  the  time  of  giving  the  receipt  therefor. 
Duplicate  receipt.    Original  being  accomplished  this  to  stand  void. 


No.  OF  Packages  atsd  Species 

OF  GrOODS. 

Marks. 

Weight. 

tons    cwt,  qrs.  lbs. 

2330  bars  iron. 

1  White. 

39      6      3  7 

20  bundles. 

''34  bars  short— rusty.  Charges  $212.28. 

(.Signed)       "  JOHN  SHEDDBN, 
''per  W.  C.  W., 

"Agent  G.  T.  R." 


At  the  top  of  the  receipt  was  printed,  as  a  special  notice, 

"  Rates  and  Weights  entered  in  receipts  or  shipping  bills  will  not  be 
acknowledged." 

A  shipping  note  was  also  signed  by  Nelson  Davis  as  con- 
signor, as  follows  : 

"  Grand  Trunk  Railway,  Montreal, 

'<Date  October,  1867. 

"  The  Grand  Trunk  Railway  Company  will  please  receive  the  under- 
mentioned property,  in  apparent  good  order,  addressed  to  John  Horsman, 
Esq.,  Guelph," 

&;c.,  being  in  every  other  respect  a  duplicate  of  the  defend- 
ants' receipt,  except  that  it  did  not  contain  the  number  of 
bars  short. 

It  appeared  also  from  the  evidence,  that  Shedden  as 
such  agent  received  from  the  ship  2,330  bars,  less  the  34 
short,  and  the  20  bundles,  the  34  short  being  afterwards 
paid  for  to  the  plaintiff  by  the  ship  owners.  All  the  iron 
received  from  the  ship  by  defendants'  agent  was  sent  to  the 
plaintiff  and  arrived  at  Guelph,  but  on  arriving  there  and 
being  weighed  it  fell  short  of  the  weight  mentioned  by 
some  24,000  lbs.,  the  number  of  bars  and  bundles  being 
that  mentioned  in  the  receipt.  After  the  iron  was  delivered 
the  plaintiff  was  informed  by  Kilby  that  some  of  his  iron 
had  gone  to  a  firm  of  Messrs.  Hyslop  &  Ronalds  at  Chat- 
ham. 

One  Pringle,  in  the  employment  of  Shedden,  and  who 
received  the  iron  from  the  ship  upon  the  order  of  Mr.  Davis, 
stated  that  the  mate  of  the  ship  pointed  out  the  iron  as 
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it  was  landed,  and  tallied  the  number  of  bars  with  the 
witness,  and  that  it  was  placed  alongside  the  ship  in  a  pile  : 
that  all  so  set  apart  he  sent  to  the  defendants'  station :  that 
he  counted  every  bar  when  put  on  the  cart,  and  that  he 
notified  the  officers  of  the  ship  of  the  34  being  short. 
He  also  stated  that  the  iron  was  very  rusty,  so  much  so 
that  the  marks  could  not  be  seen  on  all  the  iron,  and  that 
which  was  not  marked  "  1  white  "  he  rejected  as  not  the 
plaintiff's ;  other  parties  were  also  receiving  iron  from 
the  ship.  He  said  also  they  never  weighed  iron  coming 
from  a  ship,  except  pig  iron,  and  that  he  did  not  consider 
he  had  anything  to  do  with  the  weight. 

It  was  also  in  evidence  that  Messrs.  Hyslop  &;  Ronalds 
had  a  quantity  of  bar  iron  (1,750  bars)  by  the  same  ship, 
which  was  received  by  their  agent,  a  Mr.  Ireland,  in  Mon- 
treal, who  forwarded  their  iron  by  a  schooner  to  Chatham. 
One  of  the  firm  was  examined  on  the  trial,  and  he  stated 
that  he  ordered  the  iron  to  be  received  at  the  ship's  side  : 
that  they  received  the  whole  number  of  bars  they  expected 
except  ten  bars,  but  they  discovered  they  had  an  excess  of 
weight,  and  found  they  had  iron  not  for  them,  and  they  wrote 
to  their  agent,  Mr.  Ireland,  and  afterwards  communicated 
with  the  plaintiff,  and  exchanged  statements  as  to  excess 
and  difference  in  the  iron,  and  adjusted  the  matter  so  far  as 
they  could,  the  plaintiff  paying  the  freight  on  the  iron 
sent  to  and  from  Chatham.  He  also  stated  that  the  marks 
were  not  distinct  on  the  iron  they  got,  and  further,  that 
their  Glasgow  invoice  called  for  iron  marked  "  1  white." 
This  witness  also  said  they  never  weighed  bars,  only  tallied 
them. 

The  learned  Chief  Justice,  in  his  charge  to  the  jury,  told 
them  that  the  giving  of  the  receipt  by  the  defendants' 
agent  was  'primd  facie  evidence  that  they  received  the 
iron  from  the  vessel :  that  the  provision  in  the  receipt  as 
to  weight,  for  which  defendants  were  not  responsible, 
meant  that  the  defendants  were  not  bound  by  the  weight 
specified,  and  that  they  might  shew  that  it  was  less;  but 
that  in  the  present  case  the  weight  might  fairly  be  referred 
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to  as  indicating  to  the  defendants  that  what  they  were 
getting  from  the  ship  was  not  that  which  they  said  they 
received,  or  ought  to  have  received,  from  the  ship  :  that 
when  parties  who  ship  goods  by  the  defendants  place  in 
their  hands  the  orders  and  bills  of  lading,  they  have  a 
right  to  expect  when  they  get  their  receipt  that  it  covers 
the  property  which  they  ought  to  have  gotten  before 
giving  it :  that  he  thought  the  defendants  were  bound  by 
the  receipt  which  they  gave  :  and  he  left  it  to  the  jury  to 
say  whether,  in  fact,  by  delivering  the  24,000  lbs.  less  than 
that  stated  in  the  receipt,  the  defendants  had  performed 
their  contract,  further  telling  them  that,  under  the  course 
of  trade  and  business,  defendants,  he  thought,  were  in 
effect  estopped  from  Setting  up  what  they  did  as  a  per- 
formance of  their  contract  to  deliver.  The  defendants' 
counsel  contended  that  the  defendants  were  not  liable 
unless  they  actually  received  the  goods  from  the  ship  :  that 
the  defendants  were  not  bound  by  the  act  of  Shedden ;  he 
was  only  authorized  to  give  a  receipt  for  what  he  got : 
that  here  all  he  got  was  delivered  to  the  plaintiff,  and 
consequently  defendants  were  not  liable. 

The  learned  Chief  Justice  ruled  that  if  the  agent  gives 
a  receipt  for  what  he  might  and  ought  to  get,  and  has  the 
means  of  getting, and  gets  something  else,  and  in  assuming  to 
carry  out  the  duty  imposed  on  him  he  gives  a  receipt  which 
the  party  takes  and  acts  on,  relying  on  it  as  correct,  in  his 
opinion  the  defendants  were  bound  by  it  as  much  as  if  they 
had  given  it  under  their  seal.  He  thought  the  evidence 
satisfactory  that  the  defendants  delivered  all  the  iron  they 
received  from  the  ship ;  and  he  finally  left  it  to  the  jury 
to  say  whether,  from  the  evidence,  the  receipt  was  in  fact 
given  for  more  iron  than  the  defendants  delivered  to  the 
plaintiff;  if  so,  to  find  for  the  plaintiff  the  amount  of  the 
deficiency;  and  the  jury  found  for  the  plaintiff,  and  $540 
damages. 

During  Easter  Term,  1869,  M.  C.  Cameron,  Q.C.,  obtained  a 
rule  nisi  for  a  new  trial,  the  verdict  being  contrary  to  law  and 
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evidence,  and  for  misdirection  of  the  learned  Chief  Justice, 
in  telling  the  jury  that  the  defendants  were  estopped  by 
the  receipt  put  in  evidence  by  the  plaintiff  from  denying 
that  they  received  the  goods  in  the  receipt  mentioned,  and 
that  the  provision  in  said  receipt,  that  the  defendants  were 
not  bound  by  the  weights  stated,  was  of  no  consequence, 
and  in  telling  the  jury  that  the  party  signing  the  receipt 
being  the  agent  of  the  defendants,  they  were  bound  by 
his  act,  whereas  the  party  signing  the  receipt  could  only 
bind  defendants  for  goods  actually  received,  and  not  for 
goods  not  received. 

Harrison,  Q.  C,  and  Anderson,  shewed  cause  (a).  The 
defendants  were  rightly  held  estopped  by  the  receipt. 
Grant  v.  Noriuay,  10  C.  B.  665,  may  be  relied  upon  on 
tlieir  side,  but  it  at  most  only  decides  that  the  master  of  a 
ship  cannot,  by  his  signature  to  a  bill  of  lading,  estop  the 
ship  owner  from  denying  the  shipment.  Berkley  v.  Wat- 
ling,  7  A.  &  E.  29,  does  not  go  so  far ;  it  is  questioned  there 
whether  such  bill  of  lading  be  conclusive,  and  Littledale, 
J.,  inclined  to  think  that  it  is  not.  But  assuming  that 
the  master  of  a  ship  or  an  ordinary  agent  cannot  estop  his 
principal,  the  persons  signing  here  were  very  different  from 
mere  agents  to  carry.  It  was  proved  that  when  goods 
came  by  sea-going  ships,  the  bills  of  lading  were  handed  to 
Shedden  &  Co.,  who  carted  them  to  the  railway  station, 
gave  the  receipts  for  the  railway,  did  everything  in  fact, 
and  were,  practically,  the  Railway  Company.  It  was 
clearly  within  their  authority  to  give  such  receipts  as  the 
one  in  question,  and  if  so  they  are  not  mere  agents  to 
carry,  or  as  a  ship's  captain,  and  the  general  rule  applies. 

Then  it  is  said  truly  that  a  bill  of  lading,  as  between 
carrier  and  consignee,  is  not  by  itself  an  estoppel.  That  is  laid 
down,  and  the  doctrine  explained,  in  Redfield  on  Railways, 
4th  Ed.  Vol.  II.,  p.  160,  and  Angell  on  Carriers,  4th  Ed. 

(a)  The  case  was  first  argued  in  Easter  Term,  1869,  before  Richards, 
C.J.,  and  Morrison,  J.,  hj  Anderson  ior  the  plaintiff,  and  McMichael 
for  defendants,  but  these  two  learned  judges  not  agreeing  in  opinion,  a 
re-argument  was  directed,  which  took  place  during  this  term,  as  above 
reported. 
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sec.  231.  But  here  the  facts  are  different.  It  can  hardly  be 
contended  that  an  ordinary  receipt  may  not,  coupled  with 
other  facts,  be  an  estoppel.  Here  it  was  so  coupled,  and  the 
rule  established  by  Pickard  v.  Sears,  6  A.  &  E.  469,  applies. 
That  case,  and  the  rule  of  it,  is  explained  in  Freemaii 
V.  Cooke,  2  Ex.  654,  and  both  cases  are  further  explained 
in  Swan  v.  North  British  Australasian  Company,  2  H.  &  C. 
175.  It  is  there  said  by  Blackburn,  J.,  citing  the  judgment 
of  Parke,  B.,  in  Freeman  v.  Cooke,  "  To  make  an  estoppel 
it  is  essential, '  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least  that  he  means 
his  representation  to  be  acted  upon,  and  that  it  is  acted 
upon  accordingly ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  .to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  did  act  upon 
it  as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth  ;  and  conduct, 
by  negligence  or  omission,  where  there  is  a  duty  cast  upon 
a  person,  by  usage  of  trade  or  otherwise,  to  disclose  the 
truth,  may  often  have  the  same  effect.'"  Here  all  these 
conditions  were  fulfilled.  Shedden  &  Co.  had  the  bill  of 
lading  and  the  means  of  seeing  whether  it  corresponded 
with  the  iron  received  by  them.  They  allowed  some  one 
else  to  take  the  plaintiff's  iron  away,  and  unless  a  certain 
portion  had  been  returned  by  Hyslop  &  Honalds  the 
plaintiff  would  have  been  wholly  without  remedy.  If 
the  receipt  had  been  assigned  by  the  plaintiff  to  a  third 
person,  the  defendants  could  not  have  contradicted  it : 
Holton  \.  Sanson,  11  C.  P.  606;  Woodley  v.  Coventry,  2 
H.  &  C.  164.  If  the  plaintiff  were  not  suing,  therefore, 
defendants  could  not  dispute  the  receipt  if  Shedden  &  Co. 
had  authority  to  sign  it.  Can  the  plaintiff,  then,  be  said  in 
any  way  to  have  altered  his  position  on  the  faith  of  it,  for 
if  so  he  stands  in  the  same  position  as  a  third  person  ?  He 
did  alter  his  position.  If  defendants  had  refused  to  give 
this  receipt  until  they  liad  ascertained  that  the  iron  was 
in  the  ship,  it  might  have  been  sought  for  at  once  and 
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found,  but  they  gave  it  without  making  proper  enquiries, 
or  ascertaining  its  truth,  and  thus  putting  the  plaintiff  off 
his  guard  prevented  him  from  protecting  himself  This 
is  an  assertion  made  in  a  receipt,  and  having  been  acted 
upon  it  must  have  the  same  conclusive  effect  as  any  other 
assertion  would  have  :  Cave  v.  Mills,  7  H.  &  N.  913  ; 
Van  Hasselt  v.  Sack,  13  Moo.  P.  C.  185. 

M.  C.  Cameron,  Q.  C,  supported  the  rule.  All  that  the 
defendants  received  they  carried  from  Montreal  to  Guelph, 
and  delivered  tliere  to  the  plaintiff*.  If,  therefore,  the  iron 
was  in  their  possession  when  the  receipt  was  given,  they 
have  delivered  it.  If  it  was  not  in  their  possession,  so  that 
the  receipt  was  given  for  iron  not  in  fact  received,  they  were 
not  bound  by  it.  The  captain  of  the  vessel  no  doubt  gave 
all  the  iron  which  he  supposed  to  be  the  plaintiff's.  The 
plaintiff's  agent  in  Montreal  had  the  invoices,  by  which 
he  knew  exactly  the  description  of  the  iron,  and  it  was 
his  duty  to  see  that"  it  was  obtained  from  the  ship.  The 
defendants  did  not  know  this,  and  had  no  such  means  of 
information.  Shedden  &  Co.  could  only  bind  the  defend- 
ants by  the  actual  receipt  of  goods,  not  by  signing  a  receipt 
in  error  for  goods  which  they  never  had.  If  they  have 
done  wrong,  or  acted  negligently,  they  may  be  liable,  but 
not  the  defendants,  for  it  was  no  part  of  defendants'  duty 
to  attend  vessels  and  receive  goods  from  them.  The 
receipt,  moreover,  is  'prima  facie  evidence  only,  not  con- 
clusive, and  it  was  clearly  shewn  to  be  incorrect :  Meyer  v. 
Dresser,  16  C.  B.  N.  S.  646 ;  Graves  v.  Key,  3  B.  &;  Ad  313. 

Morrison,  J. — The  principal  point  for  our  consideration 
in  this  case  is  that  which  arises  out  of  the  first  ground 
taken  as  misdirection,  namely,  whether  from  the  circum- 
stances under  which  the  receipt  in  question  was  given,  the 
defendants  were  estopped  from  shewing  that  they  did  not 
receive  all  the  iron  mentioned  in'it ;  or,  in  other  words, 
whether,  notwithstanding  it  clearly  appeared  that  all  the 
iron  the  defendants'  agent  received  from  the  ship  for 
the  plaintiff  was  delivered  to  the  plaintiff  at  Guelph, 
18 — VOL.  XXX  u.c.R. 
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yet  the  receipt  being  given  for  more  than  was  so  received 
and  delivered,  the  plaintiff  was  entitled  in  this  action  to 
recover  the  value  of  the  deficiency. 

In  determining  the  questions  raised  it  is  necessary  to 
look  at  the  pleadings  and  the  issue.  The  declaration  sets 
out,  that  in  consideration  that  the  plaintiff  would  deliver 
to  the  defendants  as  carriers  certain  goods,  to  be  by  them 
carried  from  Montreal  to  Guelph,  and  there  delivered  to 
the  plaintiff,  &;c.,  the  defendants  promised  to  carry  the 
goods  and  deliver,  &c. :  that  the  goods  were  delivered 
to  defendants,  yet  the  defendants  did  not  carry  and 
deliver  the  goods,  in  consequence  whereof  the  plaintifl* 
lost  a  certain  portion  of  the  goods,  &c.  To  this  the 
defendants  plead  that  they  carried  all  the  goods  delivered 
to  them  by  the  plaintiff  or  on  his  behalf  at  Montreal,  and 
delivered  the  same  to  the  plaintiff  at  Guelph,  &c. 

Now  it  seems  to  me,  upon  these  pleadings  and  the  evi- 
dence, putting  aside  for  the  moment  the  receipt,  that  the 
defendants  at  the  trial  made  out  their  defence  on  the  issue 
raised.  But  it  was  contended  for  the  plaintiff,  and  the 
learned  Chief  Justice  held,  that  the  defendants'  agent 
having  given  the  receipt  in  question  they,  the  defend- 
ants, were  bound  by  it,  and  estopped  from  shewing,  as  an 
answer  to  the  action,  that  the  iron  delivered  by  them  to  the 
plaintiff  at  Guelph  was  all  the  iron  they  received  under  the 
order  of  the  plaintiff's  agent  from  the  officers  of  the  ship  as 
the  plaintiff's  iron,  and  that  by  reason  of  that  receipt  the 
defendants  were  precluded  from  contending  or  shewing 
that  they  did  not  receive  the  iron  mentioned  in  the  receipt 
and  indicated  by  the  weight  specified ;  and  that  if  the  jury 
found  that  the  receipt  was  given  for  more  iron  than  the 
defendants  delivered  to  the  plaintiff,  the  plaintiff  was 
entitled  to  recover,  although  it  might  be  proved  and 
admitted  that  all  the  iron  received  by  the  defendants' 
agent  from  the  ship  was  duly  delivered  to  the  plaintifi*. 

After  the  best  consideration  I  could  give  to  the  case,  an  d 
while  I  think  there  is  much  force  i]i  the  view  taken  by 
the  learned  Chief  Justice  at  the  trial,  yet  I  am  not  prepared 
to  fully  acquiesce  in  it. 
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I  cannot  distinguish  this  case  from  the  ordinary  action 
against  a  carrier  for  breach  of  contract  in  not  delivering 
goods.  The  declaration  is  in  the  usual  form,  and  the  plea 
of  performance  is  that  all  the  goods  received  by  the  defend- 
ants were  carried  and  delivered  to  the  plaintiff.  This  is 
not  an  action  for  negligence,  or  one  in  which  damages  are 
sought  to  be  recovered  for  misfeazance  in  the  conduct  of 
some  business  by  the  defendants  as  agents  of  the  plaintiff. 
The  evidence  in  support  of  the  plaintiff's  case  was  that 
usually  given,  viz.,  the  receipt  of  the  carrier.  Here  the 
receipt  was  one  signed  by  a  clerk  of  the  defendants'  agent, 
and  given  to  one  Davis,  who  was  apparently  the  assignee 
of  the  consignee,  Kilby,  the  correspondent  and  agent  of 
the  plaintiff. 

There  is  no  pretence  that  in  the  giving  of  the  receipt 
there  was  any  fraudulent  misrepresentation  by  the  defen- 
ants'  agent,  or  that  the  receipt  was  intended  to  produce 
any  false  impression  in  the  mind  of  Davis  or  the  plaintiff. 
Looking  at  the  shipping  note  signed  by  Davis  and  the 
defendants'  receipt  to  him,  the  assumption  would  be  that 
Davis  sent  or  delivered  the  iron  in  question  as  mentioned 
in  his  shipping  note,  and  that  the  defendants'  agent  on 
receiving  it  gave  a  corresponding  receipt  in  the  terms 
of  the  shipping  note,  and  that,  I  take  it,  is  the  usual  dealing 
in  such  tiansactions  between  the  Company  and  those  who 
send  goods  by  them ;  but  I  think  it  is  apparent  from  the 
evidence  that  Davis,  assuming  that  the  plaintiff's  iron  was 
on  board  the  ship  in  pursuance  of  the  bill  of  lading,  in  order 
to  facilitate  the  transportation  of  the  iron,  arranged  that 
the  cartage  agent  of  the  defendants  should  receive  the  iron 
as  it  was  being  landed  at  the  vessel's  side,  and  from  the 
officers  of  the  ship,  instead  of  from  Davis  himself,  and  that 
Davis  gave  the  necessary  orders  and  instructions  for  that 
purpose.  How  the  iron  was  described  in  the  bill  of  lading 
does  not  appear,  but  looking  at  the  delivery  order  given  to 
Davis  by  the  agent  of  the  ship,  addressed  to  the  captain, 
all  it  contains  is  the  number  of  bars  and  bundles,  and  that, 
I  take  it,  in  the  absence  of  any  evidence  to  the  contrary. 
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was  all  the  information  the  defendants'  agent  had  at  the 
time  the  iron  was  being  landed  and  tallied  by  him  and  the 
mate  of  the  vessel ;  and  if  the  receipt  was  given  after  that 
— and  it  contains  evidence  on  its  face  that  it  was.  for  it 
refers  to  84  bars  deficient — it  was  no  doubt  intended  to 
refer  to  and  cover  the  actual  bars  of  iron  so  received  by  the 
defendants'  agents.  That  iron  was  tallied  and  delivered 
by  the  officer  of  the  ship  to  defendants'  agent  as  the  plain- 
tiff's iron,  and  carted  to  the  defendants'  station,  and  con- 
sisted of  2296  bars  and  20  bundles,  as  mentioned  in  the 
receipt,  the  34  bars  found  deficient  being  afterwards  paid 
for  by  the  ship  owners  upon  the  claim  of  the  plaintiff. 

There  was  no  evidence  given  at  the  trial  to  shew  that 
the  particular  iron  bars  claimed  by  the  plaintiff  were  in  fact 
on  board  of  the  ship.  They  were  assumed  no  doubt  by  all 
the  parties  to  be  there,  but  it  may  have  happened  that  all 
the  iron  intended  for  the  plaintiff  may  not  have  been 
shipped  at  Glasgow,  although  a  like  number  of  bars  and 
bundles  may  have  been,  the  invoiced  weight  being  taken 
for  granted  as  the  weight  of  the  iron  when  shipped  as  well 
as  when  landed  at  Montreal,  the  number  of  bars  and  marks 
being  the  only  test. 

It  is  shewn  that  other  iron  was  sent  by  the  same  ship, 
consigned  to  Messrs.  Hyslop  &  Ronalds  of  Chatham,  which 
iron  by  some  means  got  mixed  with  the  plaintiff's  either 
when  shipped  at  Glasgow  or  when  landed  at  Montreal, 
Messrs.  Hyslop  &  Ronalds'  iron  being  also  delivered  to  their 
agent,  Mr.  Ireland,  at  the  ship's  side  and  sent  by  schoonei^ 
to  Chatham.  They  received  also  the  number  of  bars  they  * 
expected  less  ten,  but  finding  the  weight  in  excess  they 
advised  their  agent  of  it,  and  the  plaintiff's  agent  in 
Montreal  being  informed  of  the  mingling  of  the  iron,  wrote 
to  the  plaintiff,  and  afterwards  Messrs.  Hyslop  &  Ronalds 
and  the  plaintiff  adjusted  the  matter  as  far  as  possible, 
and  exchanged  the  iron,  the  plaintiff  paying  the  freight  on 
the  exchanged  iron  to  and  from  Chatham  to  Guelph.  It 
also  appeared  by  the  testimony  of  one  of  thejfirm  of  Hyslop 
&  Ronalds  that  the  Glasgow  invoices  of  their  iron  shewed 
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their  bars  as  being  marked  "  1  white/'  the  same  mark  as  the 
plaintiff's.  It  is  therefore  likely  that  the  origin  of  the  dif- 
ficulty arose  from  the  carelessness  and  negligence  of  the 
consignors  in  Glasgow. 

I  refer  to  these  matters,  not  because  they  have  any  par- 
ticular bearing  on  the  question  before  us,  but  merely  as 
shewing  that  the  defendants'  agents  were  acting  bond 
fide  :  and  that  they  are  not  chargeable  with  the  mingling 
of  the  iron  or  the  transmission  of  the  plaintiff's  iron  to 
Chatham. 

Such  being  the  circumstances  attending  the  delivery 
of  the  iron,  and  it  being  clear  that  the  defendants  duly 
delivered  to  the  plaintiff  all  the  iron  they  so  received, 
are  they  precluded  in  this  action  from  rebutting  the 
pr  ima  facie  case  made  by  the  plaintiff  on  the  production 
of  the  receipt  at  the  trial  ?  I  cannot  see  that  they  are. 
The  authorities  cited  by  the  plaintifi'  do  not,  in  my  opinion, 
apply.  The  receipt  (excluding  any  question  arising  from 
the  provision  respecting  weight)  is  prima  facie  evidence 
that  the  defendants  received  the  iron  mentioned,  but  it  is 
only  evidence,  and  if  it  be  proved  in  point  of  fact  that  all 
the  iron  mentioned  in  it,  either  with  respect  to  the  number 
of  bars  or  the  weight,  was  not  received  by  the  defendants' 
agents,  it  cannot,  in  my  judgment,  operate  against  such  proof 

Mr.  Addison,  in  his  Treatise  on  Contracts,  5th  ed.,  p. 
1022,  says  :  "  Although  the  express  admissions  of  a  party, 
inserted  in  a  contract,  are  strong  evidence  against  him,  yet 
he  is  at  liberty,  in  certain  cases,  when  the  contract  is  not 
under  seal,  to  prove  that  such  admissions  were  mistaken 
or  untrue,  and  is  not  estopped  or  concluded  by  them  unless 
another  person  has  been  induced  by  them  to  alter  his  con- 
dition, when  the  party  is  estopped,  as  we  have  seen,  from 
disputing  their  truth  with  respect  to  that  person  and  that 
transaction ;  and  this  rule  or  principle  of  law  is  applicable 
to  mistakes  in  respect  of  legal  liability,  as  well  as  in  respect 
of  matters  of  fact,"  citing  Heane  v.  Rogers,  9  B.  &;  C.  586, 
and  Newton  et  al.  v.  Liddiard,  18  L.  J.  Q.  B.  56,  S.  C.  12 
Q.  B.  925. 
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And  in  Graves  v.  Key,  3  B.  &  Ad.  313,  Lord  Tenterden 
says  :  "  A  receipt  is  an  admission  only,  and  the  general 
rule  is,  that  an  admission,  though  evidence  against  the 
person  who  made  it  and  those  claiming  under  him,  is  not 
conclusive  evidence,  except  as  to  the  person  who  may 
have  been  induced  by  it  to  alter  his  condition." 

And  in  Bowes  v.  Foster,  2  H.  &  N.  779,  where  many  of 
the  cases  are  reviewed,  Martin,  B.,  says  :  "  A  receipt  cannot 
be  pleaded  in  answer  to  the  action  ;  it  is  only  evidence  on 
a  plea  of  payment ;  and  where  a  defendant  is  obliged  to 
prove  payment,  a  document  not  under  seal  is  no  bar  as 
against  the  fact  that  no  payment  has  been  made  ;  for  how 
can  a  jury  find  that  payment  was  made  when  it  is  proved 
that  none  was  ever  made." 

So  here,  the  plaintiff  was  obliged  to  give  evidence  and 
shew  that  the  defendants'  agent  received  the  iron  in  ques- 
tion to  carry  and  deliver,  and  he  produces  the  receipt  as 
such  evidence,  the  plea  being  that  the  defendants  carried 
and  delivered  all  the  iron  they  received,  and  that  fact 
being  proved.  As  said  by  Martin,  B.,  in  the  case  cited, 
how  can  the  jury  find,  against  such  proof,  that  the  defend- 
ants received  iron  which  was  never  delivered  to  or  received 
by  them. 

It  was  argued  that  the  difference  in  the  aggregate 
weight  of  the  bars  forwarded  and  that  mentioned  in  the 
receipt  should  have  in  some  way  attracted  the  attention 
of  the  defendants'  agent  :  that  the  discrepancy  is  so 
great,  that  the  receiving  agent  should  have  observed 
it,  and  notified  Davis  of  it.  If  this  was  an  action  for 
damages  occasioned  by  the  negligent  performance  of  a 
duty  which  the  defendants  had  undertaken  to  perform, 
the  argument  would  have  force.  In  my  judgment,  the 
duty  of  Davis  was  to  have  seen  that  the  plaintiff's  iron 
was  landed  and  delivered  to  the  defendants'  agent,  the 
duty  of  the  defendants  being  to  receive  and  forward  ;  and 
I  think  that  the  reasonable  view  to  be  taken  in  this  case 
is,  that  Davis  made  the  officer  of  the  ship  his  agent  to 
deliver  the  plaintiff's  iron  to  Shedden,  and  all  that  the 
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latter  had  to  do  was  to  see  that  the  ship  delivered  the 
number  of  bars  and  bundles  mentioned  in  Davis's  deliver}^ 
order,  and  no  doubt  the  mate  and  Shedden  assumed  that 
the  bars  and  bundles  so  delivered  were  those  mentioned 
in  the  order. 

I  do  not  think  that  the  conclusion  I  have  arrived  at 
militates  with  what  I  conceive  was  the  intention  and 
understanding  of  the  parties  at  or  before  the  time  the 
receipt  was  given  :  viz.,  that  the  defendants'  agents  were  to 
receive  from  the  officers  of  the  ship  the  number  of  bars  and 
bundles  of  iron  mentioned  in  the  delivery  order  given  to 
Davis,  and  that  the  receipt  was  given  for  and  intended  to 
refer  to  the  bars  and  bundles  actually  received  by  the 
defendants'  agents*  and  I  cannot  say  that  if  Davis  had  been 
standing  by  when  the  iron  was  being  landed  and  selected 
any  other  result  would  have  followed. 

It  is  not  necessary  to  a  decision  of  this  case  to  consider  the 
effect  of  the  notice  or  provision  at  the  head  of  the  shipping- 
note  and  receipt  in  reference  to  weights.  I  take  it  that 
the  object  and  meaning  of  it  is,  that  as  the  party  giving  a 
shipping  note  may  mention  in  it  the  weight  of  the  goods, 
the  defendants  follow  the  same  statement  in  their  receipt, 
yet  as  the  charges  of  carriage  depend  generally  upon 
weight,  they  stipulate  not  to  be  bound  b}^  the  shipper's 
statement.  In  many  cases  the  mentioning  the  weight  may 
be  one  way,  and  a  certain  one,  of  specifying  or  identifying 
the  goods,  and  when  the  weight  is  inserted  or  used  or  appli- 
cable in  that  view,  it  becomes  in  that  respect  material,  and 
the  provision  does  not  appl}^ 

In  my  judgment  the  rule  should  be  made  absolute  for  a 
new  trial  without  costs. 

Wilson,  J. — The  defendants,  by  their  agent,  were  in- 
structed by  the  plaintiff's  agent,  on  the  order  of  the  ship's 
agent,  to  get  from  the  ship  2,330  bars  and  20  bundles  of 
iron  marked  "  1  white." 

The  plaintifi*'s  agent  also  gave  the  defendants'  agent  the 
bill  of  lading. 
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Defendants'  agent  got  from  the  ship  goods  of  the  number 
and  kind  and  marks  as  indicated. 

In  his  receipt  for  such  goods,  which  the  defendants' 
agent  gave  to  the  plaintiff's  agent,  he  stated  he  had 
received  from  the  plaintiff's  agent  goods  of  the  above 
number,  kinds,  and  marks,  adding  also,  "  Weight  39  tons, 
6  cwt.,  3  qrs.,  7  lbs."  (probably  got  from  the  bill  of  lading) ; 
but  in  print  were  the  words,  "  Kates  and  weights  entered 
on  receipts  or  shipping  bills  will  not  be  acknowledged." 

The  plaintiff's  agent  then  gave  defendants'  agents  a 
forwarding  or  shipping  receipt,  as  it  is  called,  of  the  same 
goods,  and  in  like  manner  described  as  in  the  last-men- 
tioned receipt,  to  be  forwarded  by  defendants'  railway 
from  Montreal  to  Guelph,  for  the  plaintiff. 

If  defendants  are  concluded  by  their  agent's  receipt, 
specifying  the  weight,  given  to  the  plaintiff's  agent,  the 
plaintiff  must  also  be  concluded  by  the  shipping  order 
which  he  gave  to  defendants'  agents  to  carry  the  goods 
to  Guelph. 

I  do  not  think  in  either  case  they  are  concluded. 

The  defendants  are  not  concluded,  for  one  reason,  because 
they  "  do  not  acknowledge  the  weights  entered  on  receipts." 
The  effect  of  the  specific  mention  of  weight  in  writing  in 
such  a  case  is,  that  goods  represented  to  be  of  that  weight 
have  been  received,  but  the  signers  do  not  admit  themselves 
bound  by  that  statement :  Jessel  v.  Bath,  L.  R.  2  Ex.  267. 

The  master  of  a  ship  does  not  bind  the  owner  of  the 
ship  for  goods,  for  which  he  has  given  a  bill  of  lading, 
that  were  never  put  on  board:  Berkley  v.  Watling,  7 
A.  &  E.  29  ;  nor  for  a  greater  weight  of  goods  than  he 
has  actually  got :  Rubber  sty  v.  Ward,  8  Ex.  330. 

In  Coleman  v.  Riches,  16  C.  B.  104,  one  Board,  the 
defendant's  agent  at  his  wharf,  gave  a  receipt  for  goods 
which  he  had  never  received,  on  which  the  plaintiff,  to  whom 
the  goods  were  to  have  been  delivered,  paid  the  price  of 
tlie  wheat  to  the  person  from  whom  he  had  bought  it ; 
and  it  was  held  the  defendant  Avas  not  answerable  for  such 
receipt  of  his  agent,  the  agent  having  no  actual  authority 
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SO  to  act  for  his  employer.  There  was  in  that  case  no  con- 
tract whatever  that  such  receipts  should  be  given  as  a 
warrant  for  the  plaintiff  paying  the  seller  of  the  goods 
the  price  of  them. 

Even  if  the  printed  memorandum  as  to  the  weight  in 
Shedden's  receipt  does  not  apply  to  the  statement  which 
is  given  in  that  receipt,  but  only  to  the  statements  of  it  as 
contained  in  other  receipts,  I  still  think  Shedden's  receipt 
for  a  weight  he  never  got  was  not  binding  on  the  defend- 
ants. Shedden  besides  is  not  in  the  employment  of  the 
defendants,  but  carries  on  a  particular  branch  of  business 
for  them,  and  it  is  well  known  in  what  capacity  and  for 
what  purposes  he  acts. 

It  was  well  known  to  all  parties  that  such  articles  were 
not  and  never  are  weighed  by  the  mere  forwarder  or  carrier 
of  them  between  the  ship's  side  and  the  railway  station. 
The  carter  or  waggon  or  van  proprietor  is  not  employed  for 
such  duty. 

In  Bradley  v.  Dwnipace,  I  H.  &  C.  521,  on  a  receipt  simi- 
lar to  the  one  in  Jessel  v.  Bath,  it  was  held  in  the  Exche- 
quer Chamber  the  master  was  liable  on  a  i^eceipt  he  gave 
for  467  bags  of  rye  flour,  85  tons  9  cwt.,  though  there  was 
a  memorandum  that  he  was  not  to  be  responsible  for 
weight,  because  the  weight  was  the  only  way  of  distin- 
guishing whether  the  bags  were  or  were  not  the  proper 
bags  he  received  and  had  to  deliver.  In  Jessel  v.  Bath  it 
was  said  by  counsel  that  the  mistake  in  weight  made 
really  a  mistake  as  to  the  identity  of  the  goods  in  the  case 
of  Bradley  v.  Dunipace. 

I  do  not  say  the  case  is  free  from  doubt,  but  I  think 
upon  the  whole  there  was  no  estoppel  against  the  defend- 
ants, and  as  they  delivered  all  they  got  of  goods  of  a 
similar  kind  and  mark  that  they  are  not  concluded  by  the 
weight  subscribed  to  by  the  agent. 

I  think  the  rule  should  be  made  absolute. 

Richards,  C.J. — The  plaintiff's  whole  case  turns  expressly 
on  this.   In  consequence  of  the  receipt  given  by  defendants 
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they  were  induced  to  change  their  position.  The  bill  of 
lading  of  the  ship  was  discharged,  the  freight  was  paid,  she 
returned  to  Scotland,  and  the  plaintiffs  were  deprived  of 
their  remedy  Whereas,  if  defendants  had  not  given  the 
receipt,  or  had  given  a  receipt  for  the  kind  of  iron  which 
they  did.  get,  to  wit,  that  which  was  less  in  weight  by 
several  tons  than  what  they  were  required  to  get,  the  plain- 
tiffs would  have  had  notice  of  the  mistake  and  been  paid 
by  the  ship,  as  they  did  for  the  iron  that  was  short.  Does 
this  not  bring  the  plaintiff's  case  within  the  rule,  that  he 
having  in  good  faith  acted  on  the  statement  contained  in 
defendants'  receipt,  and  changed  his  position  in  conse- 
quence, defendants  cannot  now  be  allowed  .to  say  that  what 
is  in  that  receipt  is  not  true  ? 

Rule  absolute  (a). 


(a)  The  plaintiff  had  leave  to  amend  by  adding  a  count  charging 
negligence  in  receiving  the  goods  from  the  vessel;,  and  leave  to  appeal. 
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The  Corporation  of  the  County  of  Welland  v.  The 
Buffalo  and  Lake  Huron  Railway  Company. 

R.  W.  Co. — Right  to  maintain  ejectment  against — Description  of  land. 

The  defendants  in  1851  staked  out  their  railway  across  the  land  in  ques- 
tion, and  in  1853  deposited  their  plan  in  the  office  of  the  clerk  of  the 
peace,  and  laid  the  rails  and  built  their  station  on  the  land,  which  was 
then  vested  in  the  Crown  j  but  this  was  without  the  consent  of  Her 
Majesty,  under  C.  S.  C.  ch.  66,  sec.  11,  sub-sec.  31,  and  they  had  taken 
no  other  proceedings  to  obtain  a  right  to  the  possession.  In  1854  the 
Commmis&ioners  of  Public  Works,  under  13  &  14  Vic.  ch.  13,  con- 
veyed the  land  to  the  plaintiffs  by  deed,  in  which  the  railway  was 
referred  to  as  a  proposed  line,  and  for  fourteen  years  after  defendants 
continued  thus  to  use  the' land  with  the  knowledge  of  and  without  any 
interference  by  the  plaintiffs  :  Held,  that  the  plaintiffs  could  not 
maintain  ejectment,  but  must  seek  for  compensation  under  "  The  Rail- 
way Act." 

A  description  of  land  in  a  deed,  after  running  to  a  point  two  chains  from 
a  line  with  the  east  side  of  the  Port  Colborne  Guard  Lock,  proceeded 
thence  south  half  a  degree  east  25  chains,  more  or  less,  always  at  a 
distance  of  two  chains  from  a  line  with  the  east  side  of  said  Guard  Lock, 
to  the  northern  limit  of  said  lot  27,"  thence,  &c.  The  course  should 
have  been  north  instead  of  south,  and  the  effect  of  it  as  written  was  to 
go  away  from  the  northern  limit  of  the  lot  and  exclude  the  land  in 
([uestion.  Held,  that  the  course  might  be  rejected,  and  a  line  two 
chains  from  the  east  side  of  the  lock  be  adopted  as  the  course  to  be 
taken  in  order  to  reach  the  northern  limit  of  the  lot. 

Ejectment  for  part  of  lot  27,  in  the  first  concession  of 
Humberstone,  containing  one  acre  and  three  roods,  more 
or  less. 

The  plaintiffs  claimed  title  by  deed  from  the  Commis- 
sioners of  Public  Works,  dated  10th  February,  1854. 

The  defendants,  besides  denying  the  plaintiffs'  title, 
claimed  title  in  themselves  under  the  following  statutes  : 
12  Vic.  ch.  84 ;  13  &  14  Vic.  ch.  72 ;  14  &  15  Vic.  ch. 
121,  122  ;  16  Vic.  ch.  45  ;  19  Vic.  ch.  21 ;  Consol.  Stat.  C. 
ch.  66. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court. 

While  the  land  was  vested  in  the  Crown  the  Commissioners 
of  Public  Works,  appointed  under  9  Vic.  ch.  37,  sold  large 
tracts  of  land  to  the  plaintiffs,  under  the  13  &  14  Vic.  ch.  13, 
in  the  townships  of  Humberstone  and  Wainfleet,  called  the 
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Great  Cranberry  Marsh,  the  plaintiffs  being  authorized  to 
buy  the  same  by  the  14  &;  15  Vic.  ch.  139,  and  16  Vic. 
eh.  221. 

The  grant  to  the  plaintiffs  recited  these  two  Statutes ; 
and  it  was  of  "all  and  singular  those  certain  parcels 
or  tracts  of  land  situate  lying  and  being  in  the  townships 
of  Humberstone  and  Wainfleet  aforesaid,  being  part  of  the 
Crown  grant  to  the  Welland  Canal  Company,  and  butted 
and  bounded  or  otherwise  known  and  described  as  follows : 
that  is  to  say,  parcel  number  one,  commencing,"  &c.,  &c. 

In  a  schedule  attached,  headed  "Abstract  of  lands  in 
the  township  of  Humberstone  conveyed  in  the  within 
deed,"  but  not  referred  to  in  the  deed,  this  piece  of  land 
was  entered  as  "  first  concession,  easterly  part  of  lot  No. 
27,  68  acres." 

The  description  in  the  plaintiffs'  deed,  affecting  this 
particular  land,  commenced  on  the  eastern  limit  of  lot  27 
in  the  first  concession ;  and  after  running  in  a  course 
*'  N.  88°  45' W.,  10  chains,  60  links,  more  or  less,  along  the 
southern  boundary  of  the  proposed  Buffalo  and  Brantford 
Railway,  to  a  point  two  chains  east  from  a  line  with  the  east 
side  of  the  Port  Colborne  Guard  Lock,"  it  proceeded,  "thence 
south  half  a  degree  east  25  chains,  more  or  less,  always  at 
a  distance  of  two  chains  from  a  line  with  the  east  side  of 
said  Guard  Lock,  to  the  northern  limit  of  said  lot  number 
27;"  thence,  &;c.;  instead  of  north  half  a  degree,  &c. ;  the 
effect  of  which,  if  the  course  must  be  read  just  as  it  was, 
and  if  there  were  nothing  else  to  enable  the  Court  to  give 
the  course  in  question  a  northerly  direction,  would  be  to 
exclude  the  land  altogether  from  the  plaintiffs'  deed. 

It  was  admitted  that  the  defendants  in  1851  staked  out 
their  line  of  railway  including  the  land  in  question. 

In  August,  1853,  the  rails  were  laid,  and  in  September,' 
1853,  a  map  or  plan  of  the  line  of  railway  along  the  land 
in  question  was  filed  in  the  office  of  the  Clerk  of  the  Peace 
for  the  United  Counties  of  Lincoln  and  Welland,  and  in 
the  fall  of  the  same  year  cars  for  passengers  and  freight 
were  run  as  far  as  Brantford.    The  station  house  of  the 
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Company  and  other  buildings  connected  therewith  for  the 
Port  Colborne  station  were  built  on  the  land  in  question  ; 
and  no  proceedings  had. ever  been  taken  by  the  Company 
to  acquire  a  right  to  take  possession  of  the  land. 

The  questions  for  the  opinion  of  the  Court  were,  whether 
the  land  could  be  held  to  have  been  dedicated  for  the 
purposes  of  a  public  highway  so  as  to  prevent  the  plaintiffs' 
recovering ;  and  whether  the  plaintiffs  were  entitled  on  the 
facts  to  recover  in  this  action. 

If  the  Court  should  be  of  opinion  in  the  negative  on 
either  question,  the  verdict  was  to  be  set  aside,  and  a 
verdict  entered  for  defendants ;  otherwise  the  ])Ostea  to 
be  delivered  to  the  plaintiffs. 

The  case  was  argued  in  Hilary  Term  last. 

Harrison,  Q.  C,  for  the  plaintiffs.  The  only  question 
now  in  ejectment  is  as  to  the  right  to  possession  :  Rohiiisoii 
V.  Smith,  17  U.  C.  R.  218;  Prince  v.  Moore,  14  C.  P.  349. 
The  deposit  of  the  map  by  a  Railway  Company  gives  no 
right  to  possession  as  against  the  person  having  title : 
Consol.  Stat.  C,  ch.  GG,  sec.  11,  sub-sees.  5-20.  The  Corn- 
Company  has  no  right  to  the  possession.  If  they  take 
possession  and  seek  to  hold  it  without  first  observing 
the  preliminaries  made  necessary  by  statute,  ejectment 
may  be  maintained  till  award  made  and  payment  or 
tender  of  the  price  made :  Doe  clem.  HutcJiinson  v.  The 
Manchester,  <&c.,  K  W.  Co.,  14  M.  &  W.  G87;  Gait  v. 
Erie  and  Niagara  R.  W.  Co.,  19  C.  P.  357  After  award, 
and  after  payment  or  tender  of  the  price,  the  Company 
cannot  be  turned  out  of  possession  :  Cotton  v.  The 
Hamilton  and  Toronto  R.  W.  Co.,  14  U.  C.  R.  7 ;  Doe 
Hudson  V.  The  Leeds,  &c.,  R.  W.  Co.,  16  Q.  B.  79G ; 
Doe  Armitstead  v.  The  North  Staffordshire  R.  W.  Co., 
IG  Q.  B.  52G  ;  Rankin  v.  The  Great  Western  R.  ^¥.  Co.  4 
C.  P.  463 ;  GrimshoAve  v.  Grand  Trunk  R.  W.  Co.,  19  U.  C. 
R.  493.  No  license  was  ever  given  by  the  Crown  to  defend- 
ants to  enter  and  take  possession  :  Consol.  Stat.  C.  ch.  66, 
sec.  11,  sub-sec,  81.    The  plaintiffs  are  clearly  entitled  to 
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the  land  unless  the  Crown  interfere  :  Alexander  v.  Brame, 
SO  Beav.  153;  Corporation  of  Belleville  v.  Judd,  16  C.  P. 
397. 

S.  Richards,  Q.C.,  contra.  The  Crown  never  intended  to 
grant  to  the  plaintiffs  the  defendants'  line  of  railway.  The 
license  of  the  Crown  to  defendants  may  be  presumed,  as 
the  line  crosses  the  Welland  Canal  just  a  few  rods  from  this 
spot,  and  it  cannot  be  supposed  the  Company  would  or 
could  have  been  allowed  so  cross  that  public  canal  without 
the  leave  of  the  Crown.  If  so,  the  leave  of  the  Crown  may 
be  equally  presumed  to  continue  the  railway  so  near  to  the 
canal  after  having  crossed  it. 

Wilson,  J. — In  the  schedule  attached  to  the  grant  to 
the  plaintiffs  there  is  no  reference  to  a  certain  lot  or  part  of 
a  lot  by  name,  number,  or  other  plain  distinctive  designa- 
tion, so  that  a  false  description  of  it  either  in  whole  or  in 
part  would  not  hurt  it. 

The  conveyance  in  the  grant  is  of  all  that  parcel  of  land 
described  by  abuttals,  one  of  which  leads  directly  the 
opposite  way  to  that  which  will  take  it  "  to  the  northern 
limit  of  the  lot ; "  and  yet  it  is  the  course  which  is  repre- 
sented as  running  to  the  northern  limit. 

I  think  that  the  point  to  which  the  line  is  to  be  carried 
being  the  northern  limit  of  the  lot,  the  course  given  as 
south  half  a  degree  east,  which  leads  in  the  opposite  direc- 
tion, may  be  rejected,  and  that  a  line  always  at  a  distance 
of  two  chains  from  a  line  with  the  east  side  of  the  Guard 
Lock  may  be  taken  as  a  sufficient  description  of  the  course 
to  be  followed  in  order  to  reach  the  northern  limit  of  the 
lot. 

In  no  other  way  can  the  general  grant  of  68  acres  of  land 
be  made  effectual. 

The  next  question  is,  can  the  plaintiffs  maintain  eject- 
ment against  the  defendants. 

That  the  Crown  by  its  officers  was  aware  of  the  defend- 
ants taking  possession  of  and  constructing  their  railway 
upon  the  land  in  question,  and  assented  to  it,  cannot  be 
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disputed.  The  fact,  is  apparent  from  the  mention  of  the 
railway  in  the  grant  to  the  plaintiffs. 

It  is  probable  the  defendants  did  not  obtain  the  formal 
"  consent  of  Her  Majesty  under  the  hand  and  seal  of  the 
Governor"  to  enter  upon  and  enjoy  the  lands  for  the 
purposes  of  the  railway.  But  the  defendants  for  three  years, 
while  the  title  was  in  the  Crown,  had  nevertheless  entered 
upon  and  taken  the  lands  for  railway  purposes  with  the 
knowledge  and  consent  of  the  Crown,  and  for  fourteen 
years  after  the  plaintiffs  had  obtained  the  grant  from  the 
Crown  the  defendants  have  continued  to  use  and  enjoy  the 
same  land  with  the  knowledge  of  the  plaintiffs,  and  with 
their  consent,  so  far  as  no  dissent  from  such  use  and  occu- 
pation during  these  many  years  is  evidence  of  such  con- 
sent. 

The  defendants  are  not  trespassers  on  the  land. 

The  provisions  of  the  Railway  Act  as  to  the  Company 
taking  posses.sion  of  the  land  required,  upon  paying  or  ten- 
dering compensation  under  the  20th  sub-section  of  sec. 
11,  cannot  be  complied  with  now.  But  that  does  not 
entitle  the  plaintiffs  to  turn  the  Company  off  by  ejectment. 

The  way  in  which  the  Crown  and  the  plaintiffs  have 
dealt  with  the  defendants  has  been  a  voluntary  departure 
from  the  provisions  of  the  Railway  Act,  just  as  has  been 
done  on  many  other  occasions  by  private  owners ;  in  which 
case  the  owners  do  not  lose  the  general  remedies  provided 
by  the  statute,  but  they  are  precluded  from  resuming 
their  lands  again,  and  they  must  seek  redress  under  the 
statute. 

I  have  no  doubt  the  plaintiffs  may  require  the  Company 
to  settle  the  value  of  the  land  by  arbitration,  and  if  the 
Company  refuse  to  do  so,  they  may  be  compelled  to  arbi- 
trate by  the  order  of  the  Court.  The  plaintiffs  have  not 
lost  all  redress  against  the  defendants,  if  they  have  any 
claim  which  they  can  honestly  urge,  but  they  have  lost  the 
power,  and  no  one  can  regret  it,  of  doing  a  very  great  and 
useless  act  of  injustice. 

There  is  no  ground  for  saying  the  land  in  question  was 
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dedicated  as  a  public  highway,  but  we  are  of  opinion  the 
plaintiffs  are  not  entitled  on  the  facts  stated  to  recover  the 
land  from  the  defendants  in  this  action. 

The  postea  will  therefore  be  delivered  to  the  defendants. 

Morrison,  J.,  concurred. 

Richards,  C.  J.,  having  been  absent  during  the  argument, 
took  no  part  in  the  judgment. 

Rule  accordingly. 


Regina  v.  Hoggard. 

Conviction — Certainty — Objections  to  certiorari — Practice. 

A  conviction,  for  that  one  H.,  on,  &c.,  ''did  keep  his  bar-room  open,  and 
allow  parties  to  frequent  and  remain  in  the  same,  contrary  to  law  :" 
Held,  clearly  bad,  as  shewing  no  offence. 

A  conviction,  for  that  the  said  H.  ''  did  sell  wine,  beer,  and  other 
spirituous  or  fermented  liquors,  to  wit,  one  glass  of  whiskey,  contrary 
to  law  :"  Held,  bad,  for  uncertainty,  as  not  shewing  whether  the 
offence  was  for  selling  without  a  license  or  during  illegal  hours. 

The  charge  in  a  conviction  must  be  certain,  and  so  stated  as  to  be 
pleadable  in  the  event  of  a  second  prosecution  for  the  same  offence. 

In  shewing  cause  to  the  rule  nisi  to  quash  the  conviction,  it  was  objected 
that  the  recognizance  was  irregular,  being  dated  before  the  conviction  5 
but  Held,  that  this  was  ground  only  for  a  motion  to  quash  the  certio- 
rari, or  the  allowance  of  it. 

In  this  matter  two  convictions  were  brought  up  by 
certiorari. 

The  first  was  dated  10th  December,  1869,  made  at 
Aurora,  in  the  county  of  York,  before  Benjamin  Pearson, 
Charles  Doan,  Jared  Lloyd,  and  John  Fetch,  and  convicted 
George  Hoggard,  for  that  he  "did,  on  the  ninth  day  of 
October,  1869,  at  the  village  of  Newmarket,  in  the  county 
of  York,  keep  his  bar-room  open,  and  allow  parties  to  fre- 
quent and  remain  in  the  same,  contrary  to  law" — George 
Boardman  being  the  complainant ;  and  they  adjudged  the 
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said  George  Hoggard,  for  his  said  offence,  to  forfeit  and 
j^ay  the  sum  of  $20,  to  be  paid  and  applied  according  to 
law,  and  also  to  pay  to  the  said  George  Boardman  the 
sum  of  S3. 45  for  his  costs,  the  said  sums  to  be  levied  by 
distress  if  not  paid  within  twenty  days,  and  in  default  of 
sufficient  distress  they  adjudged  Hoggard  to  be  imprisoned 
for  twenty  days,  &c. 

The  second  conviction,  also  on  the  complaint  of  Board- 
man,  was  dated  the  same  day,  before  the  same  Justices, 
for  that  Hoggard  did,  "on  the  thirteenth  day  of  November, 
1869,  at  Newmarket,  in  the  county  of  York,  sell  wine, 
beer,  and  other  spirituous  or  fermented  liquors,  to  wit, 
one  glass  of  whiskey,  contrary  to  law;"  and  they  adjudged 
the  said  George  Hoggard,  for  his  said  offence,  to  forfeit 
and  pay  the  sum  of  $20,  to  be  paid  and  applied,  &;c.  (as  in 
the  other  conviction). 

On  the  7th  of  January,  1870,  application  was  made  in 
Chambers  to  Mr.  Justice  Wilson  to  issue  a  certiorari  to  bring 
up  these  convictions  into  this  Court.  The  recognizances 
were  entered  into  by  Hoggard  and  his  sureties  on  the  4th 
of  January.  The  writs  of  certiorari  were  issued  on  the 
10th  of  January.  The  convictions,  with  the  writs  of  certi- 
orari,  appeared  to  have  been  returned  and  filed  on  the  7th 
February. 

In  Hilary  Term  last,  Harrison,  Q.C.,  obtained  a  rule 
calling  on  the  convicting  Justices  and  the  informer  to 
shew  cause  why  the  first-mentioned  conviction  should  not 
be  quashed,  with  costs  to  be  paid  by  the  informer,  upon 
the  following  grounds : 

1.  The  conviction  does  not  state  any  offence. 

2.  Nor  state  and  shew  that  there  was  any  by-law  creat- 
ing such  an  offence  as  therein  attempted  to  be  stated. 

3.  There  is  no  averment  of  the  hours  during  which  the 
bar-room  was  open,  to  shew  an  offence  within  any  such 
by-law. 

4.  Nothing  on  the  face  of  the  conviction  to  shew  that 
the  defendant  was  a-  person  licensed  to  sell  spirituous 
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liquors,  or  in  any  way  subject  to  the  operation  of  such  a 
law  or  by-law,  if  any. 

5.  There  was  no  charge  laid  before  the  convicting  Jus- 
tices of  any  such  offence. 

6.  No  evidence  before  them  of  any  such  offence  as  therein 
attempted  to  be  stated. 

7.  The  penalty  and  costs  imposed  are  not  warranted  by 
law ; — and  on  other  grounds  stated  in  the  papers  filed. 

And  why  the  second  conviction  should  not  be  quashed, 
with  costs  to  be  paid  by  the  informer,  upon  the  following 
grounds  : 

1.  That  it  does  not  sufficiently  state  any  ofience. 

2.  The  offence,  if  any,  is  not  stated  with  sufficient  cer- 
tainty. 

3.  No  sale  by  retail  is  shewn  on  the  face  of  the  conviction. 

4.  There  was  no  evidence  before  the  convicting  Justices 
of  any  such  offence  as  there  attempted  to  be  stated. 

The  rule  was  served  on  the  informer  on  the  14th  May, 
and  on  the  convicting  Justices  on  the  6th  May,  1870. 

During  this  term  Ilurphy  shewed  cause.  The  recogni- 
zance rolls  attached  to  each  of  the  convictions  purport  to  be 
taken  on  the  fourth  day  of  January  in  the  thirty-second 
year  of  the  reign  of  Her  Majesty,  whilst  the  convictions 
referred  to  therein  were  made  in  the  83rd  year  of  the 
reign.  The  recognizance  is  therefore  irregular,  and  the 
certiorari  ought  to  be  quashed  as  to  both  convictions. 

As  to  the  first  conviction,  it  is  admitted  it  cannot  be 
sustained. 

As  to  the  second  conviction,  the  Statute  of  Ontario,  32 
Vic.  ch.  32,  sec.  1,  enacts  that  no  person  shall  sell  by  retail 
any  spirituous,  fermented,  or  other  manufactured  liquors, 
within  the  province,  without  first  having  obtained  a  license 
authorizing  him  so  to  do.  The  defendant  was  convicted 
of  the  offence  of  selling  wine,  beer,  and  other  spirituous 
or  fermented  liquors,  to  wit,  one  glass  of  whiskey,  con- 
trary to  law.  The  conviction  is  sufficient,  and  ought  to 
be  sustained.  The  objection  to  the  recognizance  ought  to 
prevail:  Bex  v.  The  Inhabitants  of  Abergele,  5  A.  &E.  795. 
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Harrison,  Q.C.,  contra.  The  conviction  certified  is  suffi- 
ciently referred  to  in  the  roll.  The  date  is  mentioned,  and 
the  oflfence  charged  against  the  defendant  is  stated  exactly 
as  it  is  in  the  record  of  conviction.  The  mistake  in  the 
date  of  the  recognizance  roll  can  do  no  harm.  At  all 
events,  the  magistrates  and  informant  cannot  now  take 
this  objection,  for  they  have  returned  the  conviction.  If 
yiey  had  desired  to  bring  up  the  point,  they  should  have 
taken  the  course  suggested  by  the  case  referred  to,  and 
moved  to  quash  the  certiorari,  or  the  allowance  of  it,  and 
the  Court  would  have  then  decided  if  the  error  referred  to 
was  important,  and  if  so  might  have  quashed  the  allow- 
ance of  the  certiorari,  and  enlarged  the  return  of  the  writ, 
to  enable  the  defendant  to  amend  the  recognizance  roll  or 
to  enter  into  a  new  one. 

The  first  conviction  is  bad  for  not  shewing  or  reciting 
any  by-law  against  keeping  a  bar-rooTU  open,  or  that 
defendant  kept  a  tavern,  or  was  in  any  way  liable  to  be 
fined.  Neiuman  v.  The  Earl  of  Harclvnche,  8  A.  &  E.  125, 
shews  that  when  it  is  not  permissible  for  keepers  of  ale 
and  beer  houses  to  keep  open  their  houses  for  sale  of 
liquors  before  4  A.M.  nor  after  10  P.M.,  or  permit  the  same 
to  be  drunk  on  their  premises,  yet  in  a  conviction  for  per- 
mitting beer  to  be  drunk  and  consumed  on  the  premises 
at  a  time  declared  to  be  unlawful  by  the  order  of  the 
Justices  of  the  Peace,  against  the  tenor  of  the  license 
granted  to  the  plaintiflT,  and  contrary  to  the  form  of  the 
Statute,  the  exact  time  ought  to  be  stated,  and  that  the 
magistrates  made  the  order  which  it  was  alleged  had 
been  violated.  Section  362  of  the  Municipal  Act  does 
not  make  the  conviction  good.  See  also  R.  &  H.  Dig. 
"Conviction,"  4. 

The  second  conviction  is  also  defective.  It  does  not 
allege  that  the  defendant  was  convicted  of  any  of  the 
offences  named  in  the  Statute.  The  offence  is  charged  in 
the  alternative.  It  states  he  was  adjudged  guilty  of  sell- 
ing wine,  beer,  and  other  spirituous  or  fermented  liquors. 
If  it  had  stopped  here,  it  could  not  be  said  what  offence 
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the  person  named  had  been  convicted  of,  whether  selling 
wine  or  beer  or  other  spirituous  liquors,  or  other  fermented 
liquors.  The  mere  addition  of  ''to  wit,  one  glass  of  whis- 
key," cannot  make  the  conviction  certain  and  good  in 
other  respects.  It  does  not  say  the  sale  was  by  retail. 
Rex  V.  Morley,  1  Y.  &  J.  221,  is  a  strong  authority  that 
this  conviction  is  bad.  In  that  case  the  defendant  was 
charged  with  importing  or  causing  to  be  imported  foreign 
silks.  Judgment  was  arrested  because  it  was  uncertain 
which  offence  was  charged,  viz.,  importing  the  silks  or 
causing  them  to  be  imported.  Many  authorities  are 
referred  to  there,  and  the  general  doctrine"^ is  sustained, 
that  informations  or  convictions  must  be  certain,  not  in 
the  alternative,  and  be  so  stated  that  if  the  defendant 
should  be  again  prosecuted  for  any  of  the  *  named  offences 
he  might  plead  the  former  conviction :  Regina  v.  Craig, 
21  U.  C.  K  552;  Rex  v.  Pain,  7  D.  &  R  678;  Rex.v. 
North,  6  D.  &;  R.  143;  Reicl  v.  McWhinnie,  27  U.  C.  K 
289.  The  evidence  is  returned  with  the  conviction,  and 
it  does  not  shew  that  the  whiskey  referred  to  was  sold  by 
retail  by  defendant,  or  sold  by  any  one.  See  32  Vic.  ch. 
82,  sec.  1,  0. ;  38  Vic.  ch.  28,  sees.  1,  2, 0.  In  the  Attorney 
General  v.  Bailey,  1  Ex.  281,  it  was  held  that  sweet  spirits 
of  nitre  were  not  "spirits"  within  the  meaning  of  the  Eng- 
lish Excise  Acts. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  conviction  first  referred  to,  the  objection  taken 
to  the  recognizance  seems  of  little  consequence.  Many 
authorities  lay  it  down  that  even  in  those  cases  where  the 
statute  enacts  that  no  conviction  under  it  shall  be  removed 
by  certiorari,  if  the  justice  convict  where  there  is  no  juris- 
diction, the  certiorari  is  not  taken  away. 

In  such  a  case,  where  the  certiorari  has  been  issued,  and 
there  has  been  some  omission,  the  proper  course  seems  to 
be  to  move  to  quash  the  writ  or  the  allowance  of  it,  and 
not  to  shew  the  defect  as  cause  against  quashing  a  bad 
conviction.    When  the  objection  is  to  some  irregularity  in 
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obtaining  the  allowance  of  the  certiorari  or  to  the  issue  of 
the  writ  itself,  if  moved  against  as  a  substantive  matter 
the  Court  might  give  an  opportunity  to  amend,  but  if 
urged  against  quashing  a  bad  conviction  no  such  opportu- 
nity is  afforded.  I  am  not  impressed  with  the  weight  of  the 
objection  taken  to  the  recognizance  as  returned  on  account 
of  the  error  in  the  number  of  the  year  of  Her  Majesty's 
rei^n  in  which  it  is  alleged  to  have  been  taken.  If  not 
more  formidable  than  it  appears  to  me  now,  I  should  say 
that  the  objection  to  it  cannot  according  to  the  practice  be 
taken  at  this  stage  of  the  proceedings. 

The  first  conviction,  being  acknowledged  to  be  bad  on 
the  argument,  will  be  quashed. 

The  second  conviction  seems  open  to  grave  objections. 
It  is  not  alleged  that  the  defendant  sold  the  wine,  beer, 
&c.,  without  having  a  license.  He  may  have  sold  the  glass 
of  whiskey  contrary  to  law,  and  have,  had  a  license. 

Under  the  23rd  section  of  the  Ontario  Act,  32  Vic.  ch.  32, 
in  all  places  where  intoxicating  liquors  are  allowed  to  be 
sold  by  wholesale  or  retail,  no  sale  or  other  disposal  of  the 
said  liquors  shall  take  place  therein,  or  on  the  premises 
thereof,  or  out  of  or  from  the  same,  to  any  person  or  per- 
sons whomsoever,  after  7  P.M.  on  Saturday  night  till  6 
A.M.  on  the  Monday  morning  thereafter.  The  section  goes 
on  to  provide  that  there  shall  be  no  sales  in  cases  where 
by  the  by-laws  made  by  the  municipality  the  bar-rooms 
are  to  be  kept  closed. 

Is  the  offence  of  which  the  defendant  is  convicted  for 
selling  without  a  license,  or  having  a  license  is  he  convicted 
for  selling  the  liquor  during  the  hours  within  which  it  is 
forbidden  by  law  to  be  sold  ?  In  either  case  he  would  be 
selling  contrary  to  law.  The  authorities  seem  clear  that 
the  charge  must  be  certain,  and  so  stated  that  if  prosecuted 
again  for  the  same  offence  he  may  plead  the  former 
conviction. 

It  would  appear  to  be  all  the  more  necessary  to  enforce 
this  rule  in  the  present  instance,  f5r  looking  at  the  papers 
sent  up  with  the  certiorari  it  seems  as  if  the  defendant 
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has  been  convicted  of  the  offence  stated  in  the  two  con- 
victions on  one  complaint,  which  charged  him  with  selling 
or  disposing  of  spirituous  or  fermented  liquors  contrary  to 
the  form  of  the  statute. 

The  evidence  returned  in  both  cases  seems  to  have  been 
taken  on  this  complaint,  and  a  single  witness  deposes  that 
he  was  at  Hoggard's  place  on  the  13th  day  of  November, 
got  one  glass  of  whiskey,  and  paid  five  cents  for  it :  it  was 
five  minutes  to  ten  o'clock  on  Saturday  afternoon.  He  saw 
Hoggard's  name  on  the  sign,  and  as  far  as  the  deponent 
could  ascertain  he  was  boss  of  the  house. 

If  the  defendant  had  a  license  the  proper  offence  for 
which  to  have  convicted  him,  if  they  deemed  the  evidence 
sufficient,  was  selling  liquor  between  the  forbidden  hours. 
If  he  had  no  license,  then  he  should  have  only  been  con- 
victed of  selling  the  spirituous  liquor  without  a  license. 
There  being  so  much  uncertainty  about  the  matter,  nothing 
being  said  either  in  the  complaint,  evidence,  or  conviction, 
whether  the  defendant  had  a  license  or  not,  we  think  the 
second  conviction  cannot  be  sustained  either. 

Convictions  quashed. 


Morton  v.  Stone. 

Sale  of  plaintiff's  goods  wiihout  authority  —Detinue. 

The  plaintifiF's  servant,  one  0.,  being  in  charge  of  his  horses,  sold  one, 
without  the  plaintiff's  authority,  to  the  defendant's  wife,  who  had  the 
management  of  defendant's  business,  receiving  $20  in  cash,  and 
defendant's  note  for  $55,  payable  to  O.  Afterwards,  meeting  0.,  the 
plaintiff  got  from  him  the  note,  and  $17  in  cash.  The  plaintiff  de- 
manded the  horse  from  the  defendant's  wife,  and  offered  her  the  note 
and  the  $17,  which,  however,  she  did  not  take.  He  then  brought 
detinue. 

Held,  that  the  plaintiff  was  entitled  to  recover;  for  that  he  was  not  bound 
to  tender  to  defendant  the  note  and  the  money  he  had  received,  nor 
could  defendant  retain  the  horse  until  he  obtained  them,  at  all  events 
without  giving  notice  that  he  would  do  so,  after  first  demanding  them. 

This  was  an  action  detinue,  brought  in  the  County 
Court  of  Peterborough,  and  tried  before  Adam  Wilson,  J., 
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without  a  jury,  at  the  Assizes  at  Peterborough,  in  April, 
1869. 

The  declaration  alleged  that  the  defendant  unjustly 
detained  one  brown  horse  of  the  plaintiff's,  of  the  value  of 
S90. 

The  defendant  pleaded,  1.  Non  detinet.  2.  That  the 
horse  was  the  horse  of  defendant,  and  not  the  horse  of  the 
plaintiff,  as  alleged. 

The  evidence  shewed  that  the  plaintiff  had  sent  a  pair  of 
horses  by  his  servant,  one  O'Neil,  to  work  at  a  shanty  in 
rear  of  Peterborough :  that  in  passing  defendant's  tavern 
and  place  of  business  O'Neil  sold  one  of  the  horses  to  the 
defendant's  wife,  who  in  fact,  from  the  evidence,  managed 
all  the  business.  She  gave  O'Neil  S20  in  cash,  and  her 
husband's  note  for  $55,  payable  to  O'Neil  in  nine  months, 
for  the  horse.  The  defendant's  name  was  signed  to  the 
note  by  her  direction.  The  note  was  dated  18th  March. 
O'Neil  also  sold  the  other  horse  to  one  Pratt,  and  there 
was  a  suit  pending  about  that  horse  also. 

A  short  time  after  this  sale  the  plaintiff  found  O'Neil  at 
Pratt's  tavern  in  Lakefield,  about  the  20th  March.  Pratt 
got  his  pocket  book,  which  contained  the  money  and  the 
note  of  defendant,  amongst  other  things.  Pratt  gave  plain- 
tiff the  note  and  $17,  the  money  he  had  kept  out  of  that 
which  O'Neil  left  in  the  pocket-book  when  he,  plaintiff, 
went  to  get  his  horse  from  defendant's  wife.  He  gave  the 
note  to  the  plaintiff  by  O'Neil's  direction.  He  told  the 
plaintiff  if  he  did  not  get  the  team  to  return  the  pocket- 
book.  The  plaintiff  said  he  would  keep  the  pocket-book 
till  he  could  see  what  he  would  do.  He  retained  the  pocket- 
book  with  the  notes  and  money. 

When  the  officer  went  to  take  the  horse  to  deliver  him 
to  the  plaintiff,  defendant's  wife  said  he  should  not  have 
it.  It  was  said  she  got  the  horse  from  O'Neil.  She 
claimed  it,  and  forbid  the  officer  taking  it.  The  writ  was 
issued  on  the  22nd  March. 

The  evidence  given  on  behalf  of  the  defendant  shewed 
that  the  plaintiff  had  demanded  the  horse  before  the  suit 
was  instituted. 
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The  witnesses  called  for  defendant  said  the  plaintiff 
spoke  to  Mrs.  Stone,  and  said  he  came  for  his  horse.  She 
said  she  was  sorry  she  had  the  luck  to  buy  the  horse ;  she 
said  he  might  take  the  horse  and  give  her  the  note  and 
the  money.  He  said  he  had  not  all  the  money,  he  had  only 
$17  ;  he  put  his  hand  in  his  pocket  and  pulled  out  a 
pocket-book.  The  witness  thought  he  had  given  her  the 
money  and  note.  He  then  said  he  had  only  $17.  She  said 
it  was  hard  for  her  to  lose  the  $3 ;  could  he  not  allow  her 
the  $3  and  take  it  out  of  O'Neil's  v/ages.  Plaintiff  said  O'Neil 
had  no  wages  coming  to  him.  He  then  folded  up  the 
pocket-book,  put  it  in  his  pocket,  and  said,  "  I  will  make 
you  bring  my  horse,"  and  walked  away. 

The  defendant's  counsel  argued  that  defendant's  wife 
expressed  her  willingness  to  give  up  the  horse  on  getting 
the  money  and  note  back ;  that  what  she  did  and  said  was 
equivalent  to  an  offer  to  give  up  the  horse  on  getting  her 
property  back,  and  the  plaintiff  should  have  tendered  the 
note  and  cash  he  had  with  him  :  that  what  he  did  was 
equivalent  to  a  refusal  to  deliver  up  the  note  and  cash.  If 
so,  he  could  not  maintain  this  action.  O'Neil  asserted  in  the 
plaintiff's  presence,  and  in  presence  of  defendant's  wife,  that 
the  plaintiff  had  given  him  the  privilege  of  selling  the  horses. 

The  learned  judge,  after  hearing  the 'plaintiff's  counsel  in 
reply,  held  that  it  was  clear  the  property  was  the  plain- 
tiff's, and  there  was  no  proper  evidence  he  ever  anthorized 
O'Neil  to  sell  it.  As  to  the  demand  on  Mrs.  Stone,  he  did 
demand  the  horse,  and  the  learned  judge  thought  he  did  all 
he  was  bound  to  do.  The  learned  judge  in  his  note  sug- 
gested that  under  the  pleadings  there  was  no  right  to  raise 
this  question.  He  decided  on  the  facts  against  defendant, 
and  gave  him  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  on  the  law  or  facts  the  finding  should  have 
been  the  other  way. 

In  Easter  Term,  1869,  S.  Richards,  Q.C.,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit  pursuant 
to  leave  reserved,  on  the  ground  that  there  was  no  sufficient 
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evidence  of  detention  by  defendant  of  the  plaintiff's  pro- 
perty or  refusal  to  deliver  up  the  same  :  that  there  was  no 
offer  on  the  part  of  the  plaintiff  to  return  the  notes  or 
money  referred  to  in  the  evidence,  and  that  the  evidence 
tended  to  shew  that  the  plaintiff  refused  to  return  the 
same  ;  or  for  a  new  trial,  the  verdict  being  against  law  and 
evidence,  for  the  same  reasons  as  those  set  forth  as  grounds 
of  nonsuit,  and  for  discovery  of  new  evidence,  and  on 
grounds  disclosed  in  affidavits.  The  only  new  evidence  of 
any  importance  disclosed  since  the  trial,  that  appeared  from 
the  affidavits  filed,  was  that  referred  to  in  the  affidavit  of 
William  Copeland,  who  stated  that  in  the  conversation 
between  the  plaintiff  and  defendant's  wife  about  giving  up 
the  horse,  Mrs.  Stone  said  to  plaintiff  she  would  give  him 
the  horse  if  he  would  give  her  the  note  and  the  Si 7. 

The  rule  was  enlarged  until  this  term,  when  Hector 
Cameron  shewed  cause.  He  filed  affidavits  in  reply  meeting 
those  of  plaintiff,  and  argued  that  the  verdict  was  correct 
under  the  evidence,  and  there  was  no  ground  for  interfering. 

S.  Richards,  Q.C.,  contra.  It  was  plaintiff's  duty  to  have 
disafiirmed  the  bargain  and  returned  the  money.  The 
detention  is  the  act  of  defendant's  wife,  not  his,  and  he 
should  not  be  sued  alone:  Catterall  v.  Kenyon  and  wife,  3 
Q.  B.  310  ;  and  this  is  a  ground  of  nonsuit :  Mitchinsoyi  v. 
Hewson,  7  T.  R.  348 ;  Garrard  v.  Guihilei,  13  C.  B.  N.  S. 
832  ;  Richardson  v.  Hall,  1  B.  &  B.  50. 

Richards,  C.J,  delivered  the  judgment  of  the  Court. 

This  suit  appears  to  have  been  commenced  originally  on 
account  of  a  difference  of  $3  in  the  amount  of  money  which 
the  plaintifif  offered  to  return  to  defendant's  wife.  He  said 
he  had  SI 7  of  the  mone}^  and  the  note,  which  he  would 
give  her,  and  she  wanted  him  to  give  her  S3  more,  and  in 
consequence  of  the  difficulty  about  this  S3  the  action  was 
brought,  and  we  are  asked  to  continue  the  litigation  now 
on  a  matter  of  costs,  for  the  note  and  the  Si 7  in  money 
have  been  deposited  with  the  clerk  of  the  Court,  and  the 
defendant  I  understand  can  get  them  if  he  desires.  Before 
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we  protract  this  litigation,  we  must  see  that  the  party 
seeking  relief  is  entitled  to  it.  If  the  relief  can  only  be 
granted  on  the  terms  of  paying  the  costs  of  the  trial,  in 
mercy  to  the  defendant  we  ought  to  refuse  it. 

As  the  record  now  stands,  I  fail  to  see  how  the  defend- 
ant is  entitled  to  relief  The  evidence  shews  that  the  wife 
manages  the  business  of  the  defendant,  and  though  perhaps 
she  might  be  made  a  defendant  with  him  in  actions  of  tort, 
it  does  not  follow  that  he  may  not  also  be  liable  for  her 
acts  as  his  agent.  There  was  ample  evidence  to  make  him 
liable,  as  what  she  did  was  done  in  managing  his  business 
for  him,  and  he  must  be  held  liable. 

There  was  evidence  beyond  all  dispute  of  the  horse 
being  the  property  of  the  plaintiff*  and  no  sufficient  or 
satisfactory  evidence  that  he  authorized  O'Neil  to  sell 
him. 

Then  under  the  plea  of  non  detinet  the  defendant  could 
not  deny  the  property  of  plaintiff.  All  the  plaintiff  was 
required  to  do  was  to  prove  a  detention  of  the  property 
by  defendant.  To  do  this  it  is  necessary  to  shew  that  it 
was  or  had  been  in  the  defendant's  possession,  for  the 
defendant  cannot  be  said  to  detain  property  unless  he  had 
possession  of  it :  Anderson  v.  Passman,  7  C.  &  P.  193. 

A  demand  should  be  made  on  defendant  before  action, 
or  something  equivalent  to  it,  for  he  cannot  rightly  be  said 
to  detain  property  until  after  it  has  been  demanded  and  he 
has  refused  or  neglected  to  give  it  up :  Archhold's  Nisi  Prius, 
2nd  ed.  39'9,  citing  Bro.  Detinue,  PI.  42,  21  E.  4,  55. 

Under  the  plea  the  defendant  cannot  impugn  the  plain- 
tiff's right  of  possession  of  the  property  in  question.  In 
Richards  v.  Frankum,  6  M.  &  W.  420,  Lord  Abinger  says  : 
"  If  the  party  has  a  lawful  excuse  for  the  detainer,  he  must 
plead  it."  Co.  Lit.  288  a,  shews  he  cannot  set  up  a  lien,  or 
any  right  in  himself  shewing  that  the  plaintiff  has  not  the 
right  to  immediate  possession.  All  defendant  can  do  is  to 
disprove  the  detention ;  or,  in  other  words,  he  may  prove 
that  he  never  had  them  in  his  possession,  or  that  before 
action  brought  he  gave  them  up  to  the  plaintiff. 
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If  it  be  assumed  that  the  defendant  might  set  up  a  lien 
under  the  other  plea,  how  can  it  be  properly  urged  there 
was  any  right  on  the  part  of  this  defendant  to  detain  the 
plaintiff's  horse  Until  the  note  and  money  were  returned  ? 

The  position  taken  is,  that  the  plaintiff,  if  he  chose, 
could  confirm  the  bargain  made  by  his  servant,  and  if  he 
did  not  intend  to  do  so,  he  should  return  the  note  and 
money,  or  at  all  events  so  much  of  it  as  had  come  into  hi.s 
hands. 

He  was  not  bound  by  the  bargain.  He  never  sold  his 
property,  never  authorized  any  one  to  sell  it.  True,  he 
might  if  he  thought  proper  confirm  the  bargain  and  accept 
the  note  and  money,  if  it  had  been  given  to  him.  But  he 
was  not  bound  to  do  this,  and  until  he  did  so  the  pro- 
perty was  his  own,  and  never  passed  to  the  defendant. 

If  he  received  the  note  and  money  to  deliver  to  the 
defendant,  he  offered  it  to  the  defendant's  wife  and  agent, 
and  she  did  not  choose  to  receive  it.  He  was  not  bound  to 
return  it  before  he  asked  for  his  horse,  and  defendant  had 
no  right  to  retain  the  horse  until  the  money  and  note  were 
returned,  and  certainly  had  no  right  to  do  so  unless  a 
demand  was  made  on  the  plaintiff  for  the  amount  of  the 
money  he  had  received  with  the  note,  at  the  same  time 
giving  him  notice  that  if  he  refused  to  deliver  them  the 
horse  would  be  retained. 

If  the  plaintiff"  had  sold  a  horse,  and  wished  to  repudiate 
the  bargain,  which  would  bind  him  but  for  some  fraud 
that  he  might  urge  as  justifying  him  in  avoiding  the  sale, 
it  would  be  wrong  for  him  to  keep  the  consideration  and 
yet  get  back  the  horse.  The  law  would  not  permit  him 
to  do  so.  As  long  as  he  chose  to  keep  the  consideration, 
and  affirm  his  right  to  hold  it  under  the  bargain,  he  could 
not  claim  the  restoration  of  the  horse  which  the  other 
party  claimed  to  hold  under  the  same  bargain.  In  such  a 
case,  if  he  desired  to  annul  the  contract  he  must  do  so 
entirely;  he  must  return  the  consideration  and  demand 
back  his  property,  shewing  that  he  did  not  consider  there 
was  a  bargain  (the  fraud  having  in  fact  iiivalidated  it). 
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He  could  no  more  retain  the  consideration  than  the  oppo- 
site party  could  the  property.  But  here  the  defendant 
held  the  plaintiff's  horse  without  his  consent.  He  had 
made  no  bargain ;  he  did  not  wish  to  repudiate  any  he 
had  made  :  and  we  see  no  legal  principle  on  which  he  was 
bound  to  tender  to  the  defendant  the  note  and  money, 
though  they  were  in  his  possession. 

Could  this  defendant  maintain  an  action  against  the 
present  plaintiff  for  the  note  and  the  money  if  he  had 
received  it  from  O'Neil,  to  be  returned  to  the  defendant, 
and  defendant  had  demanded  it  of  the  plaintiff  before  it 
was  returned  to  the  party  from  whom  he  received  it  ?  I 
should  doubt,  as  there  would  be  no  privity  of  contract 
between  them. 

On  the  whole,  we  fail  to  see  any  ground  on  which  we 
could  with  propriety  interfere  to  relieve  the  defendant. 
The  rule  must  be  discharged. 

Rule  discharged. 
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Allan  v.  Garratt  and  Williamson. 

Insolvent  Act  of  1864 — Deed  of  composition  and  discharge — Execution  by 
insolvents,  ^c. 

G.  &  Co.  having  made  an  assignment  on  the  4th  July,  1868,  a  deed  of 
composition  and  discharge,  dated  8th  August,  was  filed  on  the  14th 
September,  1868,  not  being  then  signed  by  the  insolvents.  It  was 
confirmed  by  the  County  Judge  on  the  2nd  December,  1868,  but  the 
confirmation  was  reversed  in  this  Court  in  March  followmg,  on  the 
ground  that  the  insolvents  had  not  executed  it.  Afterwards  in  the  same 
month  the  insolvents  executed  the  deed,  without  any  previous  leave 
from  the  Judge,  and  without  refiling  it ;  and  they  then  set  it  up  as  a 
defence  to  this  action  previously  brought  on  a  note. 

Held,  that  the  plaintiff,  a  non-assenting  creditor,  was  not  bound  by  this 
deed,  for  the  evidence  (set  out  in  the  case)  shewed  that  the  members 
of  the  insolvent  firm  had  individual  creditors,  and  it  provided  only  for 
partnership  debts. 

Per  Richards,  C.  J.  The  deed  was  invalid  also,  because  not  properly 
executed  by  the  insolvents. 

Per  Wilson,  J.  Such  execution  was  not  an  alteration  of  the  deed,  for 
the  insolvents  being  named  in  and  parties  to  the  deed  were  only  per- 
fecting, not  altering,  it  by  exscuting;  but  the  deposit  of  such  deed  with 
and  notice  thereof  by  the  assignee,  under  sec.  9,  sub-sec.  2  of  the  Act 
of  1864,  were  necessary  after  1,he  execution  by  the  msolvents,  and  for 
want  of  this  it  was  ineffectual. 

Held,  also,  that  it  was  no  objection  that  some  of  the  assenting  creditors 
had  executed  in  the  name  of  their  firms  and  by  procuration,  and  that 
no  power  of  attorney  was  proved,  for  they  had  accepted  the  composi- 
tion under  it. 

Held,  also,  that  the  plaintiff  was  not  prevented,  by  having  proved  his 
claim  before  the  assignee,  from  going  on  with  this  action. 

Held,  also,  that  the  plaintiff  having  so  proved,  and  having  obtained  an 
order  in  this  Court  to  set  aside  the  insolvents'  discharge  in  the  Insolvent 
Court,  with  costs  to  be  paid  to  him  out  of  their  estate,  was  precluded 
from  objecting  that  the  assignee  was  not  duly  appointed. 

Declaration  on  a  promissory  note,  made  by  defendants 
under  the  firm  of  Garratt  &  Co.,  dated  at  Toronto,  1st 
June,  1868,  payable  four  months  after  date  to  the  order  of 
John  Allan  &  Co.,  who  indorsed  it  to  the  plaintiff.  The 
action  was  commenced  on  the  25th  November,  1868,  in 
the  County  Court  of  the  County  of  Hastings,  and  the 
declaration  filed  on  the  28th  February,  1869. 

On  the  19th  March,  1869,  defendants  pleaded  as  to  all 
except  $28.50,  part  of  the  money  claimed,  that  the  defend- 
ants heretofore,  trading  at  Belleville,  in  the  county  of 
Hastings,  under  the  firm  of  Garratt  &;  Co.,  being  indebted 
to  the  plaintiff"  as  mentioned  in  the  declaration,  and  to 
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others,  and  being  unable  to  meet  their  engagements,  a  deed 
was  made  on  the  4th  July,  1868,  under  the  provisions  of 
the  Insolvent  Act  of  1864,  and  of  the  amendments  thereof, 
between  the  defendants,  trading  under  the  firm  of  Garratt 
&  Co.,  of  the  first  part,  and  J ohn  Parker  Thomas,  of  Belle- 
ville, an  official  assignee  for  the  said  county  of  Hastings, 
of  the  second  part,  whereby  defendants,  under  the  pro- 
visions of  the  Insolvent  Act  of  1864,  and  amendments, 
being  insolvent,  voluntarily  assigned  to  Thomas  (accepting 
thereof  as  assignee  under  the  said  Act,  and  for  the  purposes 
therein  provided)  all  their  and  each  of  i.heir  estate  and 
effects,  real  and  personal,  of  every  nature  and  kind  what- 
soever, to  have  and  to  hold  to  Thomas,  assignee,  for  the 
purposes  of  and  under  the  said  Act;  and  a  list  of  the  credi- 
tors of  the  defendants  was  thereto  annexed,  and  other  the 
requirements  in  the  Act  contained  duly  performed,  to 
make  the  same  a  valid  and  binding  assignment  by  the 
insolvents  according  to  the  said  Act :  that  the  assignee 
duly  accepted  the  same,  and  received  proof  of  the  claims 
of  the  creditors  of  the  defendants  ;  and  the  plaintiff,  before 
the  commencement  of  the  suit,  elected  to  come  in,  and  did 
come  in,  under  the  said  proceedings,  and  assented  to  said 
assignment,  and  proved  his  claim  thereunder,-  to  wit,  the 
cause  of  action  in  the  declaration  mentioned.  And  defend- 
ants say  that  thereafter,  to  wit,  on  the  8th  day  of  August, 
A.D.  1868,  a  deed  of  composition  and  discharge,  under  the 
provisions  of  the  said  Act,  and  under  the  said  assignment, 
was  made  and  entered  into  by  and  between  the  defendants 
of  the  first  part,  and  the  several  persons  whose  names  and 
seals  were  thereunto  subscribed  and  affixed,  being  also 
respectively  creditors,  or  agents  or  attorneys  of  creditors 
of  the  defendants,  and  being  a  majority  in  number  of  those 
of  their  creditors  who  were  respectively  creditors  for  sums 
of  $100  and  upwards,  and  who  represented  at  least  three- 
fourths  in  value  of  the  liabilities  of  the  said  defendants, 
of  the  second  part  (which  said  deed,  without  the  schedule, 
was  set  out  in  the  plea).  And  defendants  aver  that 
there  were  no  separate  creditors  of  either  of  them  the 
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defendants,  and  that  the  deed  was  executed  by  the  defend- 
ants and  by  a  majority  in  number  of  those  of  their 
creditors  who  were  respectively  creditors  for  sums  of  Si  00 
and  upwards,  and  who  represented  at  least  three-fourths 
in  value  of  the  liabilities  of  the  defendants ;  and  all  other 
requisitions  under  the  Insolvent  Act  have  been  observed, 
so  as  to  make  the  deed  of  composition  and  discharge  have 
the  same  effect  with  regard  to  the  remainder  of  the 
creditors  of  the  defendants,  or  either  of  them,  and  be 
binding  to  the  same  extent  upon  him  and  them,  as  if  they 
were  also  parties  to  it.  And  defendants  say  they  have 
always  been  ready  and  willing  to  pay  the  said  composition 
according  to  the  said  deed,  secured  as  mentioned  in  said 
deed,  and  that  they  offered  to  pay  the  same  according  to 
the  said  deed,  and  before  action  proffered  and  tendered  to  the 
said  plaintiff  the  promissory  notes  of  the  defendants  endorsed 
in  terms  of  said  deed,  but  the  plaintiff  would  not  receive 
the  same.  And  the  defendants  bring  into  Court  under 
the  next  plea,  828.55  as  the  composition  on  the  plaintiff's 
claim  now  matured  :  i.e.,  the  amount  of  the  first  note 
made  by  defendants  and  endorsed  under  the  terms  of  the 
composition  deed,  which  has  matured  since  the  tender  of 
the  note  by  the  defendants  to  the  plaintiff ;  and  all  things 
have  been  done  and  happened  to  render  the  said  deed  of 
composition  and  discharge  valid  in  law,  and  to  release  the 
defendants  from  the  cause  of  action  in  the  introductory 
part  of  the  plea  mentioned.  And  as  to  S28.55,  above 
referred  to,  defendants  bring  the  same  into  Court,  and  say 
it  is  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect 
of  the  matters  therein  pleaded  to. 

On  the  19th  March  the  plaintiff  joined  issue  on  the  pleas. 

Under  the  Law  Keform  Act  of  1868,  the  case  was  taken 
down  to  trial  at  the  Spring  Assizes  of  1869  for  the  county 
of  Hastings,  before  Wilson,  J. 

The  assignment  by  the  defendants  of  their  estate  and 
efiects  to  Mr.  Thomas,  the  official  assignee,  on  the  4th  of 
July,  1868,  as  set  out  in  the  plea,  was  proved,  and  that  the 
plaintiff  proved  his  claim  before  the  assignee  under  that 
assignment  at  $151.17. 
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The  execution  of  the  deed  of  composition  and  discharge, 
dated  8th  August,  1868,  by  thirteen  out  of  twenty-three  of 
the  creditors  who  had  signed,  and  who  were  creditors  for 
over  $100  each,  was  also  proved.  The  claims  of  the  credi- 
tors whose  signatures  were  proved  exceeded  three-fourths 
in  value  of  the  total  claims  of  all  the  creditors  having  de- 
mands of  $100  and  upwards  against  defendants  Many  of 
the  creditors  were  co-partners  in  trade,  and  signed  the  names 
of  their  respective  firms ;  others  signed  the  names  of  the 
firm  or  of  their  principals  by  procuration  ;  but  they  had  all 
received  the  promissory  notes  given  as  the  composition 
notes,  except  the  plaintiff  and  Hughes  Bros.,  of  Montreal, 
whose  debt  was  about  $201.39.  On  the  19th  August,  the 
plaintifi:*  proved  his  debt  at  $151.17,  before  the  assignee, 
and  the  assignee  received  it  on  the  15th  October,  1869. 
The  assets  of  defendants'  estate  were  $9,000  or  $10,000. 
The  assignee  thought  7s.  6d.  in  the  £  was  the  full  value 
of  the  assets.  The  composition  agreed  to  be  paid  was 
10s.  in  the  £. 

The  assignee  at  first  was  named  by  the  board  of  trade 
of  Belleville,  not  an  incorporated  board,  but  afterwards  by 
the  board  of  trade  of  Kingston.  Several  creditors  had 
filed  their  claims  before  the  deed  of  *composition  was  filed. 
The  composition  deed  was  filed  on  the  14th  September, 
1868,  and  did  not  then  contain  the  signatures  of  the 
defendants.  The  deed  was  confirmed  by  the  learned  Judge 
of  the  County  Court  of  the  county  of  Hastings,  and  he 
discharged  the  insolvents  absolutely  on  the  2nd  December, 
1868,  though  the  discharge  was  opposed  by  the  plaintifi*. 

The  plaintiff"  appealed  against  the  decision  of  the  learned 
judge  of  the  County  Court  in  Hilary  Term,  1869,  to  this 
Court.  The  judgment  of  this  Court  was  given  on  the  6th 
March,  1869,  allowing  the  appeal,  and  the  order  of  the 
learned  judge  in  the  Court  below  granting  the  discharge 
of  the  insolvents  was  directed  to  be  rescinded.  The  prin- 
cipal ground  on  which  the  judgment  was  given  was  the 
omission  on  the  part  of  the  defendants  to  execute  the 
deed  of  composition.    See  the  report,  28  U.  C.  R.  266. 
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The  signature  of  the  defendants  was  affixed  to  the  deed 
of  composition  about  three  weeks  before  the  1st  of  April, 
1869,  and  after  the  commencement  of  the  action.  It  did 
not  appear  in  the  evidence  that  any  leave  had  been  given 
by  the  learned  judge  of  the  County  Court  to  sign  the  deed, 
or  that  it  had  been  refiled  after  it  was  executed  by  the 
defendants.  The  witness  who  saw  it  signed  by  defendants 
said  it  was  executed  by  them  in  Mr.  Ponton's  office,  and 
Mr.  Northrup,  the  clerk  of  the  County  Court,  was  not 
present. 

The  plaintiff's  counsel  objected  at  the  trial  that  the  deed 
of  composition  and  discharge  was  not  executed  by  defend- 
ants at  the  time  this  action  was  brought. 

2.  That  that  deed  only  relates  to  partnership  debts  of 
the  insolvents,  and  does  not  bind  non-assenting  creditors 
for  partnership  debts  or  other  debts. 

3.  The  deed  should  have  been  for  the  benefit  of  all  the 
creditors,  without  distinction  as  to  partnership  debts  or 
individual  debts. 

4.  There  was  no  proper  or  sufficient  evidence  of  the  exe- 
cution of  the  instrument  by  the  discharging  creditors,  the 
execution  of  some  being  in  the  name  of  partnership  firms, 
and  it  not  being  she^n  by  which  partner  of  the  firm,  and 
whether  under  power  of  attorney  or  otherwise. 

5.  Thomas  was  not  a  duly  appointed  assignee,  not  being 
appointed  by  a  duly  qualified  board  of  trade. 

6.  It  was  only  shewn  that  three  or  four  creditors  proved 
their  claims  before  the  official  assignee,  and  that  is  not  suf- 
ficiently proven. 

7.  As  to  the  plea  of  payment  of  money  into  Court,  the 
amount  paid  in  does  not  cover  the  interest,  but  only  the 
face  of  the  note,  and  therefore  defendants  must  fail. 

The  learned  judge  called  the  attention  of  the  parties  to 
the  fact  that  the  pleas  were  in  bar  of  the  action,  and  not 
to  its  further  maintenance,  as  they  should  have  been,  the 
deed  having  been  executed  by  the  defendants  after  the 
commencement  of  this  suit.  He,  however,  gave  leave  to 
amend  by  putting  the  pleas  right  as  to  this  point  if  necessary. 
22 — VOL.  XXX  U.C.R. 
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He  disposed  of  the  case  without  a  jury,  and  decided  in 
favor  of  the  defendants,  reserving  to  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  him  for  such  amount  as  the 
Court  might  think  fit,  if  of  opinion  he  was  entitled  to 
succeed  in  the  suit.  He  added,  he  would  do  what  he 
could  to  maintain  the  arrangement,  but  there  were  grave 
questions  which  required  consideration. 

In  Easter  Term,  1869,  K.  Mackenzie,  Q.C.,  obtained  a  rule 
nisi,  pursuant  to  the  leave  reserved,  to  enter  a  verdict  for 
the  plaintiff  for  $155.69,  or  such  other  amount  as  the  Court 
might  think  the  plaintiff  entitled  to,  on  the  grounds  taken 
at  the  trial,  and  on  the  ground  that  on  the  evidence  the 
verdict  should  have  been  entered  for  the  plaintiff  for  the 
said  sum,  or  some  other  sum;  or  for  a  new  trial,  the  verdict 
being  contrary  to  law  and  evidence. 

In  the  same  term  Wallhridge,  Q.C.,  shewed  cause.  Under 
section  9  of  the  Insolvent  Act  of  18(j4  the  deed  binds  all  the 
creditors  of  the  insolvents.  There  were  no  individual  credi- 
tors. The  plea  shews  it,  and  it  was  so  proved  at  the  trial : 
Bamford  v.  Cleiues,  L.  R.  3  Q.  B.  729.  As  to  the  executing 
creditors  signing  in  the  names  of  their  firms,  they  not 
only  sign  the  instrument  but  have  received  the  com- 
position under  it,  and  and  therefore  are  bound  by  it,  and 
no  one  else  can  raise  the  objection  now.  Bloomley  v. 
Grinton  et  at.,  9  U.  C.  R.  455,  is  an  authority  establishing 
this  point.  As  to  Thomas's  authority  as  assignee,  the  plain- 
tiff proved  his  debt  before  him,  and  elected  to  prove  under 
the  commission,  and  cannot  now  deny  the  authority  of  the 
assignee,  or  proceed  in  this  action  :  Elder  v.  Beaumont,  8 
E.  &  B.  353  ;  Newton  v.  Ontario  Bank,  13  Grant  652;  S.C. 
in  Appeal,  15  Grant  283.  The  plaintiffs  by  taking  issue 
on  the  plea  generally  merely  put  in  issue  the  execution  of 
the  deed,  and  not  the  performance  of  all  conditions  prece- 
dent :  Bramble  v.  Moss,  L.  R.  3  C.  P.  461.  It  is  sufficient  to 
shew  that  the  deed  is  executed  by  the  proper  number  of 
creditors  representing  the  proper  amount  of  debts,  and  it 
is  of  no  consequence  whether  they  prove  their  claims 
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before  the  assignee  or  not.  As  to  the  amount  paid  into 
Court,  the  note  was  5s.  more  than  the  plaintiff  was 
entitled  to  under  the  composition  arrangement.  He  cited 
Wright  v.  Jelley,  L.  R.  4  Ex.  9  ;  Rixon  v.  Emary,  L,  R  3 
C.  P.  546  ;  In  re  Holt  and  Gray,  13  Grant  568 ;  McNaught 
V.  Russell,  1  H.  &  N.  611 ;  the  judgment  in  this  Court 
when  the  allowance  of  the  discharge  of  these  defendants 
was  set  aside,  28  U.  C.  R.  266  ;  Clapham  v.  Atkinson,  4  B. 
&  S.  722 ;  Dingwall  v.  Edivards,  4  B.  &  S.  738  ;  Hodgson 
V.  Wightman,  1  H.  &  C.  810. 

K.  Mackenzie,  Q.C.,  aud  Henderson  (of  Belleville)  contra. 
The  deed  of  composition  and  discharge  was  signed  by 
defendants  after  it  was  filed,  only  about  three  weeks 
before  the  trial,  without  any  leave  or  authority  from  the 
County  Judge  to  make  the  amendment. 

Sub-sec.  2  of  sec.  9  of  the  Act  of  1864  contemplates  the 
deposit  of  the  deed  with  the  assigneee  after  it  has  been 
duly  executed.  Sub-sec.  6  authorizes  the  filing  of  the  deed 
with  the  clerk  of  the  Court,  and  an  application  for  its  con- 
firmation, after  giving  notice.  It  must  be  filed  so  that  the 
creditors  may  have  access  to  it.  The  statute  contemplates 
notice  to  be  given  and  steps  taken  within  a  certain  time 
after  filing,  or  after  the  deed  has  been  duly  executed.  Now 
when  was  this  deed  duly  executed,  and  as  a  duly  executed 
deed  has  it  ever  been  filed  ?  There  has  been  a  material 
alteration  of  the  deed  after  it  was  filed.  Under  the  Eng- 
lish Act  this  would  avoid  the  deed  :  Sellin  v.  Price,  L.  R. 
2  Ex.  189.  Wood  v.  Slack,  X.  R.  3  Q.  B.  379,  merely 
decides  that  V\^here  the  deed  when  registered  was  a  valid 
instrument,  adding  two  names  to  the  schedule  would  not 
make  it  void.  The  second  and  third  grounds  of  objection 
seem  concluded  by  the  judgment  already  given  by  this 
Court  in  disallowing  the  discharge  of  the  defendants  by 
the  County  Judge  of  Hastings,  and  the  following  authori- 
ties :  Rixon  V.  Emary  et  al.,  L.  R.  3  C.  P.  546  ;  Ex  parte 
Glen  In  re  Glen,  L.  R.  2  Ch.  App.  670  ;  Tomlin  et  al  v. 
Button,  L.  R.  3  Q.  B.  466  ;  European  Central  R.  W.  Co. 
V.  Westall,  L.  R.  1  Q.  B.  167  ;  Steiglitz  v.  Egginton,  Holt 
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N.  p.  C.  141.  The  extract  from  the  evidence  given  before 
the  commissioner,  and  filed  on  the  trial,  shews  there 
were  separate  debts.  There  were  only  sixteen  names  to 
the  deed  representing  debts  over  $100.  Five  of  these 
names  are  signed  by  procuration.  Being  a  deed  each  one 
must  execute  it  under  seal :  Steiglitz  v.  Egginton,  Holt 
N.  P.  C.  191.  The  five  persons  executing  without  autho- 
rity reduces  the  number  to  eleven. 

The  plaintiff  could  not  appeal  until  he  proved  his  debt, 
and  the  deed  of  composition  and  discharge  was  not  entered 
into  until  after  the  assignment.  His  proving  under  the 
commission  is  no  bar  to  this  action  :  Harley  v.  Green- 
wood, 5  B.  &  Al.  103.  The  payment  into  Court  is  not 
sufficient.  It  should  include  the  interest  down  to  the 
time  of  paying  the  money  into  Court :  Kidcl  v.  Walker, 
2  B.  &  Ad.  705. 

Richards,  C.  J. — The  deed  of  composition  and  discharge 
is  set  out  in  the  judgment  of  Mr.  Justice  Wilson  in  the 
matter  of  the  insolvency,  when  it  was  before  this  Court, 
28  U.  C.  R.  266.  It  seems  only  to  refer  to  the  debts  of 
the  insolvents,  and  not  in  any  way  to  their  individual 
debts  and  creditors,  if  they  have  any.  The  authorities 
referred  to  shew  this  is  the  effect  of  the  deed,  and  that  it 
does  not  bind  non-assenting  creditors,  whether  they  are 
the  creditors  of  the  partnership  or  of  the  individual  part- 
ners  only.  This  seems  to  be  the  view  entertained  by  Mr, 
Justice  Wilson  in  the  judgment  referred  to.  ' 

It  is  contended  that  both  defendants  had  individual 
liabilities.  Williamson,  in  his  evidence  before  the  Judge 
in  the  Insolvent  Court,  which  was  filed  on  the  trial  of  this 
cause,  said  he  had  a  lease  of  C,  Brown,  of  Montreal,  of 
a  dwelling  house,  for  fifteen  months,  payable  quarterly ; 
the  lease  had  not  expired  when  the  assignment  was  made  ; 
it  was  leased  to  himself  individually.  There  was  further 
evidence  about  a  debt  to  his  mother,  which  he  said  was  a 
gift  and  not  a  debt,  and  she  had  agreed  to  forgive  him  for 
working  for  her  a  year  since  the  assignment.    He  said  he 
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had  paid  a  quarter's  house  rent  after  the  assignment ;  the 
lease  was  current  at  the  time  of  the  assignment ;  whatever 
rent  was  due  at  the  time  of  the  assignment,  or  accrued 
after,  he  paid  after  the  assignment.  Was  not  certain  if 
rent  due  at  time  of  assignment ;  there  was  disputed  rent 
unpaid  arising  out  of  a  dispute  about  taxes. 

In  Garratt's  evidence,  taken  before  the  Judge  of  the 
Insolvent  Oourt,  and  also  filed  on  the  trial,  he  said  he 
lived  in  Mrs.  Hunt's  house  and  had  a  written  lease  for  five 
years  from  the  1st  September,  1866,  rent  payable  quarterly: 
lease  then  current :  part  of  a  quarter  had  accrued,  but  was 
not  due  when  the  assignment  was  made.  He  added  that  the 
list  attached  to  the  deed  of  composition  and  discharge 
shewed  all  his  liabilities  as  far  as  he  knew  them. 

The  nature  .of  the  transaction  between  Williamson  and 
his  mother  is  not  clearly  shewn  by  that  portion  of  his 
evidence  taken  before  the  J udge,  which  was  referred  to  on 
the  trial  of  this  cause.  He  says  he  had  borrowed  money 
from  his  mother,  in  all  about  $1,200.  The  largest  part 
went  into  the  business.  "  It  was  to  be  paid  when  I  was 
able.  I  owe  her  that  amount,  except  the  amount  of  notes 
1  turned  out  to  her.  I  owe  her  still  the  difference.  •  *  * 
At  the  time  the  assignment  was  made  I  owed  her  a  balance, 
and  made  agreement  since  I  made  assignment  to  remain 
the  year  and  wipe  out  the  debt.  *  *  It  was  a  gift,  and 
not  a  debt  which  she  could  sue  me  for.  *  I  had  agreed 
with  brother  for  $400  a-year.  He  and  mother  live  together. 
My  services  go  to  her,  and  she  forgives  my  debt."  It  does 
not  appear  what  these  notes  were  that  he  turned  out  to 
her ;  nor  when  he  turned  them  out.  If  he  owed  her  so  as 
to  justify  him  in  turning  out  notes  to  her,  it  would  seem 
to  be  a  debt  which  he  owed  ;  and  she  is  and  was  so  much 
his  creditor,  that  he  agreed  to  work  a  year  to  discharge 
the  liability.    This  looks  very  like  a  debt. 

The  lessor  of  the  house,  under  the  sixth  section  of  the 
Insolvent  Act  of  1864,  and  section  14  of  the  amending  Act 
of  1865,  would  seem  to  have  a  claim  on  the  estate  of  the 
insolvents  for  his  rent  then  due  or  accruing  due  under  the 
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lease  for  the  year  then  current,  or  perhaps  more,  and*  this 
certainly  seems  like  an  individual  debt. 

These  latter  remarks  will  apply  equally  to  Garratt's 
lease  then  subsisting. 

The  deed  of  composition  and  discharge  at  tiie  commence- 
ment of  this  suit,  and  to  within  three  weeks  of  the  trial, 
according  to  the  judgment  of  the  Court,  was  not  a  valid 
and  binding  instrument  on  the  plaintiff,  for  the  reason  that 
it  was  not  signed  by  the  insolvents.  The  instrument,  as  I 
understand,  had  been  filed.  The  discharge  of  the  defen- 
dants under  it  had  been  confirmed,  and  an  order  made 
granting  the  discharge  absolutely.  This  order  having  been 
appealed  from,  was  disallowed.  Without  taking  any  fur- 
ther steps  in  the  Insolvent  Court,  or  giving  any  further 
notice,  and  before  the  two  months  contemplated  by  sub- 
section 7  of  section  9  of  the  Insolvent  Act  of  1864  have 
elapsed,  these  defendants,  having  become  parties  to  the 
deed,  set  it  up  against  the  plaintiff's  claim  in  this  action. 

Now  when  did  this  instrument  become  an  effective  and 
operative  deed  under  the  statute  to  bind  non-assenting 
creditors  ?  Certainly  not  until  about  three  weeks  before 
the  trial,  and  then  only  by  being  signed  by  the  insolvents 
themselves. 

In  the  case  of  Sellin  v.  Price,  L.  R.  2  Ex.  189,  referred 
to  in  the  argument,  the  defendant  executed  a  deed  under 
the  192nd  section  of  the  English  Bankrupt  Act  of  1861- 
It  purported  to  be  made  between  the  debtor,  of  the  first 
part,  a  surety,  of  the  second  part,  and  the  several  persons 
whose  names  or  firms  are  set  forth  in  the  schedule  thereto, 
thereafter  styled  creditors,  of  the  third  part.  It  recited 
that  the  creditors  had  agreed  to  accept  a  composition  of  5s. 
in  the  pound,  to  be  secured  by  the  joint  and  several  pro- 
missory notes  of  the  debtor  and  his  surety  :  that  the  com- 
position was  payable  to  non-executing  and  non-assenting 
creditors ;  and  that  the  promissory  notes  had  been  depo- 
sited with  the  surety,  to  be  held  by  him,  in  trust  to  deliver 
the  same  to  such  last-mentioned  creditors  respectively,  on 
demand,  as  the  surety  by  the  deed  acknowledged.  In 
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consideration  of  the  premises,  each  of  the  said  creditors  of 
the  debtor,  who  should  have  executed  or  assented  to,  or 
who  should  be  bound  by  the  deed,  released  the  debtor  ab- 
solutely, reserving  rights  against  sureties.  It  was  declared 
that  the  deed  was  intended  to  operate  under  section  192  of 
the  Bankruptcy  Act  of  1861.  No  schedule  was  annexed. 
The  plaintiff  had  brought  an  action  against  defendant  on 
the  2nd  June,  in  which  judgment  was  signed  on  the  18th 
June.  The  deed  was  executed  by  the  defendant  on  the 
IGth  June,  registered  on  the  20th,  and  gazetted  on  the 
22nd  June.  On  the  28th,  the  goods  were  seized  under  a 
jifa.  issued  in  the  suit.  A  summons  was  taken  out  to  set 
aside  the  execution  on  the  3rd  July.  On  this  the  sheriff 
was  directed  to  withdraw,  on  the  defendants  paying  £30 
into  court,  to  abide  the  order  of  the  Court. 

At  the  hearing  of  the  summons  a  doubt  was  suggested 
whether  the  absence  of  the  schedule  did  not  vitiate  the 
deed,  since  without  a  schedule  there  were  no  parties  of  the 
third  part.  A  schedule  was  afterwards  added  to  the  deed. 
In  giving  judgment  Kelly,  C.  B.,  said  :  "  We  are  of  opinion 
that  the  annexation  of  the  schedule  to  the  deed  after  exe- 
cution and  registration,  the  schedule  having  thus  become  a 
part  of  the  deed  itself,  altered  the  deed  in  a  material  par- 
ticular, and  made  it  void."  Here  the  annexation  of  the 
schedule  was  considered  an  alteration  of  the  deed,  so  far  as 
to  make  it  void. 

In  Scott  V.  Berry,  3  H.  &  C.  966,  there  were  no  persons 
who  signed  the  deed  as  parties  of  the  third  part,  but  they 
were  referred  to  in  describing  the  parties  in  the  deed  as 
follows,  "  and  the  several  other  persons  whose  names  are 
hereto  subscribed  and  seals  affixed,  of  the  third  part."  The 
Court  held,  as  none  of  the  creditors,  parties  of  the  third 
part,  had  signed  the  deed,  none  of  them  could  sue  on  it, 
and  all  the  creditors,  those  who  assented  as  well  as  those 
who  did  not,  were  placed  on  an  equal  footing,  and  the 
party  of  the  second  part  was  trustee  for  and  could  sue 
equally  for  all.  The  requisite  number  required  by  the 
statute  having  assented  to  the  deed,  it  was  held  good. 
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We  may  then  conclude  from  these  two  cases,  that  although 
it  is  not  necessary  that  the  parties  of  the  third  part  should 
sign  the  deed,  yet  if  they  are  referred  to  in  a  schedule  to 
be  annexed  to  it,  if  such  schedule  is  not  annexed  when 
the  deed  is  signed,  annexing  it  afterwards  so  alters  the  deed 
that  it  becomes  void. 

In  the  case  before  us  the  deed  when  filed  was  clearly 
inoperative  as  a  deed  to  bind  the  defendants.  It  was  not 
such  a  one  as  the  statute  contemplated.  It  should  have 
been  a  deed  executed  by  the  defendants,  and  by  a  majority 
in  number  of  the  creditors  to  whom  debts  were  owing, 
amounting  respectively  to  $100. 

This  imperfect  and  inoperative  deed  was  filed  before  the 
25th  of  November,  1868,  in  the  Insolvent  Court,  and  the 
defendant's  discharge  under  it  allowed  towards  the  latter 
part  of  December.  In  Hilary  Term,  32  Vic,  February,  1869, 
the  matter  was  argued  on  the  appeal  from  the  decision  of 
the  County  Judge,  and  judgment  was  given  at  the  Sittings 
after  that  term,  on  the  6th  March,  1869.  The  case  was 
taken  down  to  trial  at  the  Assizes  held  in  Belleville  in 
the  spring,  April,  1869,  and  the  only  thing  done  to  perfect 
the  deed  was  the  signing  of  it  by  the  defendants,  appa- 
rently without  leave  of  the  Court  below  to  take  it  off  the 
file  for  that  purpose,  or  apparently  re-filing  after  it  was  so 
signed,  and  no  attempt  was  made  to  have  it  re-executed  by 
the  other  parties  to  -the  deed  after  it  was  signed  by  the 
defendants. 

Under  the  authorities  I  do  not  think  that  this  can  be 
considered  a  deed  which  binds  the  plaintiff.  There  surely 
must  be  some  time  at  which  the  insolvent  may  be  con- 
sidered as  bound  by  the  instrument  he  sets  up  as  his  dis- 
charge. He  cannot  be  permitted,  when  a  plaintiff  goes  on 
with  a  suit  satisfied  that  the  defendant  has  no  legal  dis- 
charge, to  set  up  as  valid  the  one  that  has  been  declared 
void,  and  which  has  remained  on  file  during  the  whole 
[)eriod  after  it  was  declared  void  down  to  the  time  of  trial, 
and  which  has  been  altered  without  the  knowledge  or  con- 
sent of  the  plaintiff  or  the"  authority  of  the  Court.  This 
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would  be  encouraging  a  very  loose  and  unsatisfactory  mode 
of  disposing  of  the  claims  of  creditors.  If  after  this  instru- 
ment in  question  had  been  declared  void  the  Court  of 
Insolvency  had  allowed  it  to  be  taken  off  the  files  to  be 
signed  by  the  defendants,  and  re-executed  by  the  other 
parties  to  it,  and  afterwards  it  had  been  re-filed,  I  am  not 
prepared  to  say  that  if  due  diligence  had  been  used  it  might 
not  be  set  up  as  an  answer  to  the  plaintiff's  claim,  and  be 
allowed  to  be  so  set  up  as  a  defence  under  a  plea  puis 
darrein  continuance,  if  the  re-execution  of  the  deed  occur- 
red after  the  plea,  or  against  the  further  prosecution  of  the 
action  if  completed  before  the  filing  of  the  plea. 
*  There  is  a  case  referred  to  in  the  Weekly  Notes  of  21st 
May,  1870,  at  page  138,  Birks  et  al.  v.  Clarke  (a),  where 
the  composition  deed  was  not  held  to  prevail  against  a  non- 
assenting  creditor,  because  there  was  an  unreasonable  delay 
in  executing  the  deed.  There  the  proposition  was  made 
on  the  28th  of  May,  and  the  deed  was  not  executed 
until  the  7th  of  August.  Here  the  assignment  in 
insolvency  was  made  on  the  4th  of  July ;  the  composition 
deed  was  dated  on  the  8th  of  August,  and  was  not  signed 
by  defendants  until  some  time  in  March  following. 

I  think  the  plaintiff  as  a  non-assenting  creditor  is  not 
bound  by  the  terms  of  this  deed,  both  because  it  does  not 
provide  for  the  payment  of  individual  debts,  and  because  it 
was  not  properly  executed,  neither  as  to  the  parties  exe- 
cuting, nor  within  the  proper  time. 

I  do  not  think  the  plaintiff  can  successfully  contend  that 
the  assenting  creditors  are  not  bound  by  the  terms  of  the 
deed,  because  they  may  have  executed  it  by  their  copartners, 
or  by  procuration.  It  seems  to  me  if  they  accepted  the  com- 
position under  the  deed  they  ratify  the  deed,  and  cannot 
afterwards  object  that  it  has  not  been  properly  executed, 
and  if  they  cannot  object  I  fail  to  see  how  the  plaintiff  can. 

I  do  not  understand  that  the  plaintiff  having  proved  his 
claim  before  the  assignee  prevents  him  going  on  with  this 
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action  at  law.  Thome  v.  Torrance,  in  Appeal,  18  CP.  29, 
uefers  to  many  of  the  authorities  on  the  subject. 

After  the  plaintiff  proved  his  debt  before  the  assignee  and 
ranked  on  his  estate  for  it,  it  would  seem  rather  strange 
if  he  were  allowed  to  contend  that  Thomas  was  not  a  pro- 
perly authorized  person  to  whom  an  assignment  could  be 
made  under  the  statute,  and  still  more  strange  that  he 
should  be  allowed  to  do  this  after  having  accepted  and 
obtained  the  order  of  this  Court  to  set  aside  the  discharge 
allowed  in  the  Insolvent  Court,  with  costs  to  him,  the 
plaintiff,  to  be  paid  out  of  the  insolvents'  estate  :  Newton 
V.  The  Ontario  Bank,  in  Appeal,  15  Grant  283, 

As  to  the  question  of  payment  of  money  into  Court, 
the  precedents  from  compositions  under  the  English  Bank- 
ruptcy Act  do  not  apply.  The  provision  in  the  deeds 
under  that  statute  usually  is,  that  when  the  composition 
is  paid  it  shall  operate  as  a  discharge,  and  until  default, 
made  the  agreement  in  the  deed  may  be  set  up  as  a  bar  to 
any  action  against  the  insolvent.  Under  section  9  of  our 
Act  of  1864,  the  deed  shall  bind  all  the  creditors  as  if  they 
»were  parties  to  it,  and  the  discharge  therein  agreed  to  shall 
have  the  ^  same  effect  as  an  ordinary  discharge  as  therein 
provided. 

By  sub-section  3  the  consent  discharges  the  insolvent 
from  all  liabilities  whatever,  except  as  are  thereinafter 
excepted.  The  indenture  set  up  by  the  defendants,  if 
properly  executed  and  binding,  would,  in  and  by  its  terms, 
discharge  and  release"  the  defendants  from  all  debts,  claims 
and  demands  whatsoever,  against  them,  and  provable 
against  their  estate. 

I  therefore  see  no  difficulty,  if  the  release  is  binding,  in 
amending  the  pleadings  so  as  to  make  it  a  complete 
defence. 

As,  however,  I  have  arrived  at  the  conclusion  that  the 
plaintiff  is  not  bound  by  the  deed  of  composition  and 
relea&e,  the  verdict  will  be  entered  for  him  for  the  amount 
of  the  note  and  interest,  less  the  amount  paid  into  Court. 

In  conclusion,  I  think  I  may  with  propriety  repeat  the 
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language  of  Baron  Piggott  in  concluding  his  judgment  in 
Martin  v.  Gribble,  3  H.  &  C,  at  p.  638  :  It  is  unpleasant 
to  give  judgment  upon  a  mere  technical  point  of  law, 
without  regard  to  the  merits  of  the  case,  and  it  is  desirable 
that  the  Legislature  should  pass  a  short  Act  embodying  a 
form  of  deed  of  composition  to  be  used  on  all  occasions, 
so  as  to  put  an  end  to  these  much-vexed  questions." 

The  verdict  should  be  entered  for  the  plaintiff  for  S127.14, 
being  the  note  and  interest  to  1st  April,  1869,  S155.69,  less 
the  amount  paid  into  Court,  $28.55. 

Wilson,  J. — The  plea  was  not  proved  which  alleges 
there  were  no  separate  creditors  of  the  insolvents. 

I  was  not  disposed  to  interfere  on  appeal  with  the  deci- 
sion of  the  learned  Judge  in  Insolvency,  who  had,  when 
the  matter  was  before  him,  decided  that  Williamson  had 
no  separate  creditors  :  see  28  U.  C.  R.  266.  But  as  the 
(question  comes  directly  before  this  Court,  exercising  a 
primary  and  original  judgment,  for  myself  I  think  there 
was  such  separate  liability. 

As  to  the  subsequent  execution  of  the  deed  by  the 
insolvents,  I  think  it  was  rightly  done. 

I  see  no  reason  why,  when  a  grantor  has  not  executed  a 
deed  by  inadvertence,  it  may  not,  at  any  time  after  it  has 
been  delivered  to  the  grantee,  be  perfected  by  him.  It 
would  take  effect  from  that  time.  Nor  do  I  see  any  reason 
why  a  grantee  who  has  not  executed  the  deed  at  the  time 
of  its  delivery  might  not  execute  it  at  any  time  afterwards. 

In  both  these  cases  the  parties  who  subsequently  exe- 
cute were  and  are  parties  named  in  and  identified  by  the 
deed,  which  distinguishes  them  from  the  case  where  the 
annexation  of  the  schedule  was  held  to  be  an  alteration  of 
the  deed ;  for  in  that  case  the  parties  to  the  deed  were  not 
named  or  identified  at  the  time  the  deed  was  executed  by 
the  grantees,  and  they  only  became  known  and  ascertained 
when,  at  a  subsequent  time,  the  schedule  was  added. 

In  this  case  the  debtors  were  named  in  and  parties  to 
the  deed,  by  being  described  as  parties  to  it  of  the  first 
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part  in  the  premises.    When  they  executed  the  deed  they 
were  only  perfecting  it,  not  altering  it  in  any  way. 

If  the  deed  had  been  registered  in  its  imperfect  form, 
the  subsequent  perfecting  of  it  would  not  have  perfected 
^the  registration.  It  would  require  to  be  registered  anew. 
So,  if  this  deed  had  required. any  confirmation  by  the 
creditors,  or  assignee,  or  Judge,  before  it  was  to  have  effect, 
the  deed  would  not  have  been  operative  if  not  executed 
properly  at  the  time  of  such  confirmation  of  it,  and  the 
subsequent  execution  of  it  would  not  make  valid  the 
previous  confirmation.  There  would  have  to  be  a  fresh 
confirmation  after  the  completion  of  the  deed. 

But  this  deed  required  nothing  of  the  kind.  It  was 
intended  to  take  effect  just  as  it  is  expressed  in  the  body 
of  it,  and  to  be  executed  by  those  therein  named.  That 
which  was  so  intended  to  have  been  done,  and  which  was 
not  done  on  one  day,  may  be  done  on  another,  and  therefore 
I  think  the  deed  was  rightly  executed,  and  became  a  perfect 
and  valid  instrument  by  the  execution  of  it  by  the  debtors. 

There  is,  however,  something  else  to  be  considered.  The 
Act  of  1864,  sec.  9,  sub-sec.  2,  required  the  deed  to  be 
deposited  with  the  assignee,  who  was  to  give  notice  thereof 
by  advertisement,  and  the  creditors  were  allowed  six  juri- 
dical days  after  the  last  publication  of  the  notice  to  object 
to  it.  If  they  did  not  object  the  deed  might  be  acted  on. 
If  any  creditor  did  object  to  it,  the  assignee  was  not  to  act 
on  the  deed  until  it  was  confirmed  by  the  Judge. 

Now  this  deed  would  require,  since  its  execution  by  the 
debtors,  to  be  dealt  with  in  this  manner  to  make  it  eflfec- 
tual,  and  as  that  has  not  been  done  the  debtors  can  make 
no  use  of  what  was  done  upon  or  in  respect  of  the  deed  in 
its  imperfect  form,  as  applicable  to  the  deed  in  its  com- 
pleted state. 

I  agree  therefore  in  the  conclusion  to  which  the  learned 
Chief  Justice  has  come. 

Morrison,  J.,  concurred  with  the  Chief  J ustice. 

Rule  absolute. 
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Cotter  v.  Mason,  Assignee. 

Insolvency — Property  sold  by  insolvent  as  plaintiff^  s  agent — Right  of  assignee 
to  proceeds — Evidence. 

The  plaintiff  purchased  barley  from  R.,  telling  him  to  consicjn  it  to  C. 
and  draw  on  C.  for  the  purchase  money.  C.  was  to  keep  the  barley  as 
plaintiff's  agent  until  the  plaintiff  directed  him  to  sell,  the  plaintiff  paying 
him  such  a  sum  as  he  might  require  by  way  of  margin  to  protect  himself 
ajrainst  a  fall  in  price.  C,  to  reimburse  his  advance  on  R's.  draft, 
obtained  a  discount  from  the  bank  on  his  own  note  secured  by  the 
warehouse  recei  )t  for  the  barley,  which  he  transferred  to  the  bank. 
^Vhile  C.  heM  the  barley  the  plaintiff  paid  to  him  $540  as  margin,  to 
hold  it.  The  barley  was  shipped  by  plaintiff's  instructions  to  Oswego, 
to  the  order  of  the  bank,  where  it  was  sold ;  and  the  bank  received  the 
proceeds  on  the  2nd  December,  having  previously  had  notice  that  the 
plaintiff  owned  the  barley.  About  the  17th  November  C.  left  the 
country,  and  an  attachment  in  insolvency  having  issued  against  him, 
an  interpleader  was  directed  to  try  whether  the  balance  of  such  pro- 
ceeds above  the  bank's  advances  belonged  to  his  assignee  or  to  the 
plaintiff : 

Held^  that  the  plaintiff  was  entitled  to  it,  for  the  barley  was  his,  and  the 
money,  the  proceeds  of  its  sale,  never  came  into  C's.  hands,  or  was 
mixed  with  his  general  assets. 

C.  had  advanced  by  paying  R's.  draft  more  than  the  proceeds  of  the 
barley,  and  it  was  contended  therefore  that  there  was  no  surplus  avail- 
able for  the  plaintiff;  but  Held,  that  ihe  plaintiff  was  entitled  to  deduct 
from  such  advance  the  sums  paid  by  way  of  margin. 

After  C.  had  absconded  the  plaintiff  went  to  his  office  to  ask  about  his 
barley,  and  there  saw  R.,  the  manager  of  C's  business,  who  went  with 
him  to  the  Bank  and  had  a  conversation  with  the  cashier  :  Held,  that 
their  evidence  of  what  passed  was  clearly  admissible. 

This  was  an  interpleader  issue,  the  question  being 
whether  certain  money,  $397.79,  ordered  to  be  paid  by 
the  Merchants'  Bank  of  Canada  into  Court,  and  admitted 
to  be  the  property  either  of  the  plaintiff  or  of  the  defendant 
as  assignee  of  one  Cummer,  was  the  money  of  the  plaintiff 
as  against  the  defendant  as  such  assignee. 

The  case  was  tried  at  the  last  Winter  Assizes  for  the 
County  of  York,  before  Wilson,  J. 

It  appeared  from  the  evidence  of  the  plaintiff  that  in  the 
fall  of  1868  the  plaintiff  purchased  from  one  Eutherford  1340 
bushels  of  barley^  which  by  the  plaintiff's  directions  were 
sent  to  Cummer,  the  insolvent,  Rutherford  at  the  time  of 
sending  drawing,  under  instructions  from  the  plaintiff,  upon 
Cummer  for  $1760.65  in  all,  being  the  price  of  the  barley, 
which  drafts  Cummer  afterwards  accepted  and  took  up. 
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At  the  same  time  the  plaintiff  wrote  to  Cummer  that  he 
would  give  or  "  put  up"  any  margin  Cummer  wanted, 
meaning  thereby  that  he  would  deposit  with  Cummer  any 
amount  to  guarantee  him  against  loss  in  the  event  of  the 
market  price  of  barley  falling  below  the  lien  he  had  on  the 
barley  for  accepting  these  drafts  of  Rutherford,  the  barley 
so  purchased  being  sent  to  Cummer  to  hold  for  the  plain- 
tiff until  he  thought  proper  to  sell  it. 

And  on  the  8th  October,  1868,  Cummer  wrote  to  the 
plaintiff :  "  Yours  of  this  date  to  hand.  I  will  accept 
against  your  barley  as  you  request,  and  will  not  require  any 
margin  unless  drafts  mature  before  barley  is  sold."  On  the 
12th  October  Cummer  wrote  to  the  plaintiff  informing  him 
of  his  being  advised  of  the  shipment  of  the  barley,  and 
that  Rutherford  had  drawn  on  him  for  $1.83  a  bushel;  and 
he  further  wrote,  aft^r  stating  the  state  of  the  market,  "  I 
will  hold  what  barley  you  may  send  here  thirty  days,  on  a 
margin  of  15  cents  the  bushel.  Would  like  your  instruc- 
tions :  shall  I  hold  it  for  you,  or  sell  it  ?  " 

On  the  16  th  the  plaintiff  paid  Cummer,  and  received  the 
following  receipt :  "  Received  from  Mr.  H.  Cotter  two  hun- 
dred dollars  as  margin  on  three  cars  barley,  to  be  accounted 
for  when  barley  is  sold." 

On  the  29th  October  Cummer  wrote  to  the  plaintiff: 
"  The  paper  on  your  barley  matures  to-morrow,  and  your 
vessel  is  not  here.  Banks  will  not  advance  over  $1  on 
barley,  so  if  you  want  it  held  you  will  require  to  send  me 
a  further  margin  of  30  cents  per  bushel."  And  on  the  3rd 
November  the  plaintiff  paid  $340  to  Cummer,  receiving 
this  receipt :  "  Received  from  Mr,  H.  Cotter  the  sum  of 
$340,  to  apply  as  margin  on  barley  held  for  him." 

Afterwards  the  plaintiff  instructed  Cummer  to  ship  the 
barley  on  a  vessel  for  Oswego,  consigned  to  a  particular 
firm  there.  After  it  was  sent  off,  between  the  14th  and 
17th  November,  the  plaintiff  called  at  Cummer's  office,  and 
and  saw  a  Mr.  Reid,  Cummer's  manager,  who  conducted 
the  business,  and  he  told  the  plaintiff  that  Cummer  had 
got  into  difficulties,  and  had  to  leave  the  country,  telling 
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him  also  that  it  would  be  all  right  about  the  barley,  and 
said  he  would  go  to  the  Merchants'  Bank  and  make  that 
plain  to  the  plaintiff,  the  bank  having  advanced  on  the 
barley.  They  both  went  to  the  bank  and  saw  Mr.  Harper, 
the  manager,  Keid  introducing  the  plaintiff  as  the  owner 
of  the  barley  to  Mr.  Harper,  and  telling  him  that  any  sur- 
plus proceeds  out  of  the  barley  belonged  to  the  plaintiff,  to 
which  Mr.  Harper  made  no  objection.  The  plaintiff  then 
told  Mr.  Harper  he  might  not  want  to  sell  the  barley  when 
it  got  to  Albany,  where  it  had  gone,  and  said  that  if  he 
wanted  further  margin  he  would  put  it  up,  and  if  he  would 
not  consent  to  that  arrangement  he  would  pay  the  amount 
of  the  bank's  advances  on  it,  and  take  it  out  of  his  hands, 
to  which  the  manager  replied  there  was  no  payment  due 
against  the  barley  till  the  oth  December,  and  that  if  the 
plaintiff  did  anything  about  it  he  would  have  to  do  it 
before  that  day. 

On  the  4th  December  the  plaintiff  again  saw  Mr.  Harper, 
and  wished  to  know  if  he  required  more  margin^  or  if  he, 
plaintiff,  should  take  it  out  of  his  hands  altogether  by  pay- 
ing the  advance,  when  Harper  told  the  plaintiff  he  con- 
trolled the  barley,  and  it  would  be  sold  in  Albany.  This 
the  plaintiff  objected  to.  The  plaintiff  then  asked,  what 
about  the  proceeds.  The  manager  said  he  had  no  returns, 
and  asked  the  plaintiff  to  call  again  when  in  town. 

He  called  about  the  20th  December,  when  Mr.  Harper 
shewed  him  that  the  proceeds  of  the  barley  was  $1733.79,  the 
bank's  advances  on  it  being  $1334,  leaving  $399.79,  telling 
him  it  would  be  some  time  before  he  could  get  the  balance. 

He  again  saw  Harper  in  February,  when  he  proposed  to 
pay  the  plaintiff  $200,  stating  that  the  assignee  knew 
nothing  of  it,  and  if  he  did  the  plaintiff  would  only  get  50 
per  cent.  At  first  the  plaintiff  assented,  but  afterwards  de- 
clined to  take  anything  but  the  whole  amount. 

The  plaintiff  said  that  when  Cummer  shipped  the  barley 
from  Toronto  he  got  a  bill  of  lading  for  the  plaintiff,  but  the 
bank  controlled  the  barley  to  secure  their  advance,  and 
this  being  usual  the  plaintiff  did  not  object. 
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Upon  this  evidence  the  plaintiff  closed  his  case. 

Defendant's  counsel  objected  that  the  plaintiff  must  fail : 
that  if  any  claim  was  shewn  it  was  a  mere  money  demand, 
for  vfhich  the  plaintiff  must  prove  on  Cummer's  estate,  and 
that  the  plaintiff  had  no  right  to  the  specific  money  against 
the  assignee,  the  bank  holding  the  surplus  for  Cummer,  the 
person  with  whom  the  bank  dealt,  under  the  Dominion 
Act  31  Vic.  ch.  11,  sec.  7 ;  and  that  at  all  events  the  bal- 
ance was  in  Cummer's  favor,  the  proceeds  of  the  barley 
being  $1733.79,  and  Rutherford's  drafts  on  Cummer  being 
$1760.65. 

The  learned  Judge  held  that  the  margin,  $540,  must  be 
added  to  the  proceeds  of  the  barley,  and  the  amount  of  the 
advance  deducted  from  the  aggregate  sums;  and  he  was  of 
opinion  that  it  appeared  that  the  plaintiff  was  the  owner 
of  the  barley,  and  that  the  bank  had  notice  of  it  before  the 
sale  of  the  barley  was  made,  and  that  when  the  bank  got 
the  money,  the  proceeds  of  the  barley,  it  got  it  for  the 
owner  subject  to  its  own  advances,  and  that  the  plaintiff 
being  the  owner  he  was  entitled  to  it,  and  to  recover. 

The  case  then  proceeded,  the  defendant  calling  Mr. 
Harper,  the  agent  of  the  bank,  and  others.  Their  evidence 
was  not  materially  different  from  the  plaintifi*'s  testimony 
as  to  the  main  facts,  except  that  Mr.  Harper  denied,  or  did 
not  recollect,  some  of  the  statements  alleged  by  the  plain- 
tifi*  such  as  Mr.  Harper  proposing  to  him  to  take  $200, 
Mr.  Harper  alleging  that  the  proposition  came  from  the 
plaintifi*. 

It  also  appeared  that  the  proceeds  of  the  barley  reached 
the  bank  here  on  the  2rid  December,  at  which  time  Cum- 
mer's estate  was  seized,  and  that  Cummer  was  debited  with 
the  amount  of  his  discount,  $1334  :  that  Mr.  Harper  knew 
on  the  19th  November  that  the  plaintiff  was  the  owner  of 
the  barley  through  Reid,  and  that  he  did  not  dispute  the 
ownership.  It  appeared  also  that  the  bank  had  no  other 
transaction  that  fall  with  Cummer,  except  about  this 
barley. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
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reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

In  Hilary  Term  last  Harrison,  Q.C.,  in  pursuance  of  the 
leave,  obtained  a  rule  nisi  to  enter  a  verdict  for  defendant, 
upon  the  following  grounds  :  that  the  proceeds  of  the 
sale  of  the  barley  being  less  than  the  amount  advanced  by 
Cummer  on  the  barley,  there  was  no  overplus  in  favor  of  the 
plaintiff  entitling  him  to  recover  the  amount  in  dispute  as 
his  property :  that  the  Merchants'  Bank  were  bound  to 
return  the  overplus  to  Cummer  as  the  indorser  of  the  bill 
of  lading  to  them,  and  the  right  to  the  overplus  passed  to 
the  defendant  as  assignee  :  that  the  claim  of  the  plaintiff, 
if  any,  was  a  money  demand  against  the  Cummer  estate, 
and  not  a  right  to  the  specific  sum  of  money  :  that  if  the 
money  had  been  paid  to  the  plaintiff  by  Cummer  or  his 
agent  during  the  month  of  December,  the  same  would  have 
been  void  as  against  defendant,  being  a  preference  and  a 
payment  within  thirty  days  before  the  execution  of  the 
deed  of  assignment :  that  the  money  in  the  bank  passed  to 
defendant  as  assignee ; — or  why  there  should  not  be  a  new 
trial,  for  improper  reception  of  evidence,  the  learned  J udge 
having  admitted  as  evidence  statements  made  by  Keid  after 
Cummer  had  absconded,  and  statements  made  by  the 
manager  of  the  bank  also  after  Cummer  had  absconded. 

During  the  same  term  Richard  Martin  shewed  cause, 
citing,  as  to  the  right  of  the  plaintiff  to  the  money,  Holling- 
worth  et  al.  v.  Tooke,  2  H.  Bl.  501 ;  layloret  al.  v.  Flumer, 
8  M.  &  S.  562;  Mogg  et  al  v.  Baker,  3  M.  &  W.  195; 
Hamilton  v.  Bell  et  al,  10  Ex.  545  ;  Whitfield  v.  Brand, 
15  M.  &  W.  282  ;  Edwards  v.  Glyn,  28  L.  J.  Q..B.  350  ;  as 
to  the  reception  of  evidence,  Mortimer  v.  McCallan,  6  M.  & 
W.  69,  73,  74;  Milne  v.  Leisler  31  L.  J.  Ex.  261. 

Harrison,  Q.C.,  supported  the  rule,  and  cited  Vernon  et 
al  V.  Hankey,  2  T.  R  113;  S.  C.  3  Brown  C,  C.  313 ; 
Bamford  v.  Burrell,  2  B.  &;  P.  1 ;  Insolvent  Act  of  1864, 
sec.  2,  sub-sec.  7,  sec.  4,  sub-sec.  7 ;  Tay.  Ev.  sec.  539. 

24 — VOL.  XXX  XJ.C.R. 


186        queen's  bench,  EASTER  term,  33  VIC,  1870. 

Morrison,  J. — It  is  quite  clear  from  the  evidence  that 
the  plaintiff  purchased  the  barley  from  Rutherford  about 
the  8th  October,  1868,  with  a  view  of  selling  it  again : 
that  he  advised^ Cummer  of  his  purchase,  and  that  he  had 
directed  the  barley  to  be  consigned  to  Cummer,  and  also 
advised  him  that  Rutherford  would  draw  on  him  for  the 
amount  of  the  purchase  money,  which  drafts  he  requested 
Cummer  to  honour  on  the  security  of  the  barley ;  and  that 
the  barley  was  to  remain  in  Cummer's  warehouse  for  the 
plaintiff,  or,  to  use  a  term  of  the  trade,  he.  Cummer,  was  to 
carry  it  for  the  plaintiff  until  he  directed  it  to  be  sold  for 
him,  the  plaintiff  if  necessary  "  putting  up  "  such  a  margin 
or  sum  of  money  that  Cummer  might  require  as  would 
protect  Cummer  should  the  market  value  of  the  barley  fall 
below  the  advances  made  by  Cummer  on  the  consignment 
of  the  barley  to  him ;  that  after  Cummer  received  the 
barley,  to  enable  him  to  reimburse  himself  on  account  of 
his  advance  to  the  plaintiff,  he  obtained  an  advance  from  the 
bank  on  his  own  note,  secured  by  the  warehouse  receipt  of 
this  barley,  which  he  transferred  to  the  bank. 

While  the  barley  was  so  held  by  Cummer,  on  the  request 
of  Cummer,  the  plaintiff  paid  to  him  on  the  16th  October, 
$200  as  margin,  to  be  accounted  for  to  the  plaintiff  when 
the  barley  was  sold,  and  again,  on  the  3rd  November,  a 
further  sum  of  $340  as  margin.  These  sums  were  paid  so 
that  Cummer  should  hold  the  barley  for  a  better  market, 
and  that  the  plaintiff  should  not  be  compelled  to  sell. 

In  the  meantime  Cummer  had  his  note  renewed  with 
the  bank,  falling  due  5th  December.  The  plaintiff*  also 
directed  Cummer  to  ship  the  barley  consigned  to  a  firm  at 
Oswego.  The  barley  was  shipped  on  the  3rd  November, 
by  Cummer  to  the  order  of  the  bank,  so  that  when  sold  for 
the  plaintiff  the  bank  might  retain  the  amount  of  Cum- 
mer's note.  The  barley  was  sold,  how  does  not  appear,  but 
the  bank  received  the  amount  'fi  sold  for. 

During  all  this  time  the  barley  was  spoken  of  and  dealt 
with  by  Cummer  as  being  the  plaintiff's.  For  instance,  he 
writes  on  the  17th  October :  "  I  got  an  advance  of  $1  25c. 
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on  your  barley  to-day.  If  you  wish  it  held  and  sales  to 
take  place  below  $1  40c.,  more  margin  will  be  required." 
And  on  the  29th  :  The  paper  on  your  barley  matures  to- 
morroAv.  Bank  will  not  advance  over  SI  on  barley,  and 
if  you  wish  it  held  you  will  require  to  send  me  a  further 
margin  of  'SOc.  per  bushel." 

The  first  question  we  have  to  determine  is,  whose 
property  was  the  barley;  and  it  seems  to  me  beyond 
doubt  that  this  specific  barley  was  the  plaintifi''s ;  that 
Cummer  was  merely  the  plaintiff's  agent  or  factor 
entrusted  with  the  possession  and  disposal  of  the  barley, 
and  that  it  was  understood  that  he  might  pledge  it  in  the 
mean  time  for  the  advance  he  made  on  it  to  the  plaintiff. 
The  whole  object  of  the  margin  paid  to  Cummer  by  the 
plaintiff  w?vS  to  avoid  a  forced  sale  of  the  barley,  and  with 
the  view  of  retaining  the  absolute  control  and  right  of 
property  in  it,  and  if  the  barley  at  the  time  of  the  insol- 
vency of  Cummer  had  been  unsold  and  in  the  possession"  of 
Cummer,  the  plaintift",  upon  a  tender  to  the  assignee  of 
the  original  advance,  less  the  margin  paid,  would  no  doubt 
have  been  entitled  to  get  it. 

In  Tooke  v.  Hollingicorth  5  T.  R.,  226,  Lord  Kenyon 
laid  this  law  down  :  "  The  case  of  a  factor  has  been  so  fre- 
quently decided,  and  so  much  taken  for  granted  for  a 
series  of  years  past,  that  it  must  now  be  considered  to  be 
at  rest.  If  goods  be  sent  to  a  factor  to  be  disposed  of,  who 
afterwards  becomes  a  bankrupt,  and  the  goods  remain 
distinguishable  from  the  general  mass  of  his  property, 
the  principal  may  receive  the  goods  in  specie,  and 
is  not  driven  to  the  necessity  of  proving  his  debt 
under  the  commission  of  bankrupt ;  nay,  if  the  goods  be 
sold  and  reduced  to  money,  provided  that  the  money  be  in 
separate  bags  and  distinguishable  from  the  factor's  other 
property,  the  law  is  the  same." 

Taking  that  as  an  incontrovertible  point,  as  said  by 
Lord  Kenyon,  it  goes  a  great  way  to  decide  this  case. 
Here  the  specific  barley  was  sold,  and  the  money,  the 
produce  of  that  sale,  remains  in  the  hands  of  the  bank,  and 
is  so  quite  distinguishable. 


188         queen's  bench,  EASTER  term,  33  VIC,  1870. 

And  in  Howard  v.  Jemmet,  3  Burr.  1369,  Lord  Mans- 
field held  that  if  an  executor  becomes  bankrupt  the  com- 
missioners cannot  seize  the  specific  effects  of  his  testator, 
not  even  in  money  which  specifically  can  be  distinguished 
and  ascertained  to  belong  to  such  testator,  and  not  to  the 
bankrupt' himself.  , 

And  in  Taylor  et  al.  assignees  v.  Plumer,  3  M.  &  S.  575, 
where  the  question  is  discussed  at  much  length,  Lord 
Ellenborough,  C.  J.,  says :  "  It  makes  no  diff'erence  in 
reason  or  law  into  what  other  form  difi'erent  from  the 
original  the  change  may  have  been  made,  whether  it  be 
into  that  of  promissory  notes  for  the  security  of  the 
money  which  was  produced  by  the  sale  of  the  goods  of  the 
principal,  as  in  Scott  v.  Surman,  Willes,  400,  or  into  other 
merchandise,  as  in  Whitecomb  v.  Jacob,  Salk.  160,  for  the 
product  of  or  substitute  for  the  original  thing  still  follows 
the  nature  of  the  thing  itself,  so  long  as  it  can  be  ascer- 
tained to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail,  which  is  the  case  when  the 
subject  is  turned  into  money,  and  mixed  and  confounded 
in  a  mass  of  the  same  description.  The  difficulty  which 
arises  in  such  a  case  is  a  difficulty  of  fact  and  not  of  law, 
and  the  dictum  that  money  has  no  ear-mark  must  be 
understood  in  the  same  way ;  i.  e.  as  predicated  only  of  an 
undivided  and  undistinguishable  mass  of  current  money. 
But  money  in  a  bag  or  otherwise  kept  apart  from  other 
money,  guineas  or  other  coin  marked  (if  the  fact  were  so) 
for  the  purpose  of  being  distinguishable,  are  so  far  ear- 
marked as  to  fall  within  the  rule  on  this  subject  which 
applies  to  every  other  description  of  personal  property^ 
whilst  it  remains  (as  the  property  in  question  did)  in  the 
hands  of  the  factor  or  his  general  legal  representatives." 

And  in  the  case  of  Scott  v.  Surman,  Willes  404,  referred 
to  by  Lord  Ellenborough,  Willes,  C.  J.,  says :  "  Why  are 
goods  considei'ed  still  as  the  owner's  ?  Because  they 
remain  in  specie,  and  so  may  be  distinguished  from  the 
rest  of  the  bankrupt's  estate.  But  as  money  has  no  ear- 
,  mark  it  cannot  be  distinguished.    Otherwise  to  be  sure  in 
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reason  the  thing  produced  ought  to  follov/  the  nature  of 
the  thing  out  of  Avhich  it  is  produced,  if  it  can  be  distin- 
guished ;  and  so  long  as  it  remains  a  debt  it  is  equally  dis- 
tinguishable ;  or  if  it  be  laid  out  in  a  particular  thing,  as 
the  case  in  Salkeld  is." 

And  in  the  same  case,  at  p.  402,  the  Chief  Justice  says : 
"  My  notion  is,  that  assignees  under  a  commission  of  bank- 
ruptcy are  not  to  be  considered  as  general  assignees  of  all 
the  real  and  personal  estate  of  which  the  bankrupt  was 
seized  and  possessed,  as  heirs  and  executors  are  of  the 
estates  of  their  ancestors  and  testators;  but  that  nothing 
vests  in  these  assignees  even  at  law  but  such  real  and 
personal  estate  of  the  bankrupt  in  which  he  had  the  equit- 
able as  well  as  the  legal  interest,  and  which  is  to  be 
applied  for  the  payment  of  the  bankrupt's  debts." 

By  the  Insolvent  Act  of  1864,  which  was  in  force 
when  Cummer  became  insolvent,  the  assignment  vested  in 
the  assignee,  by  sub-sec.  7  of  sec.  2,  all  the  insolvent's 
personal  estate,  debts,  assets  and  effects ;  and  sub-sec.  7  of 
sec.  4,  enacted  that  no  power  vested  in  the  insolvent,  or 
property  or  effects  held  by  him  as  trustee  or  otherwise, 
for  the  benefit  of  others,  should  vest  in  the  assignee. 

Applying  the  principles  laid  down  in  the  authorities  I 
have  referred  to,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  hold  his  verdict.  No  doubt  can  be  entertained 
that  the  barley  was  the  plaintift''s,  and  it  is  equally  clear 
that  the  money  which  was  the  produce  of  its  sale  was  not 
mixed  undistinguishably  in  the  general  assets  of  the  insol- 
vent. It  never  in  fact  passed  into  his  hands,  but  came  into 
the  hands  of  the  bank  from  the  purchaser,  and  remained 
with  the  bank  until  ordered  to  be  paid  into  Court;  and  the 
object  of  this  suit  is  to  ascertain  whether  the  money,  the 
produce  of  the  plain tift^'s  barley,  belongs  to  the  plaintiff  or 
to  the  assignee,  the  defendant. 

Now  the  whole  reasoning  of  these  cases  shews  that  if  the 
goods  be  sold  or  converted  into  money,  that  if  the  produce 
of  such  sale,  whether  mone}^,  goods,  notes,  or  as  a  debt  due 
from  the  vendee,  can  be  ascertained  or  distinguished,  the 
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owner  is  entitled  to  such  produce.  There  can  be  no  doubt 
that  the  honesty  and  justice  of  the  case  is  with  the  plain- 
tiff, and  he  is  in  point  of  law  entitled  to  the  money,  and 
not  the  assignee.  This  is  one  of  those  cases  where  an 
endeavour  is  made  to  take  the  property  of  one  man  to  pay 
the  debts  of  another. 

It  was  also  contended  that  Cummer  having  advanced 
by  paying  Kutherford's  drafts  to  the  amoant  of  $1760.65, 
and  the  barley  having  produced  only  $1733.29,  that  there 
was  no  overplus  going  to  the  plaintiff,  and  the  plaintiff 
was  not  entitled  to  succeed.  I  perfectly  concur  in  the  view 
taken  by  my  brother  Wilson  at  the  trial,  that  the  plaintiff 
was  entitled  to  add  to  the  proceeds  of  the  barley  the  margin 
of  $540,  and  that  he  was  entitled  to  the  difference  between 
these  sums,  $2273.29,  and  the  advance  to  Rutherford  :  in 
other  words,  that  the  amount  paid  as  margin  was  in  fact 
what  it  was  intended  to  be,  paid  in  reduction  of  the 
advance  made  originally  by  Cummer  on  the  barley ;  and  so 
when  the'  barley  was  sold  the  only  advance  then  existing 
was  the  amount  paid  by  Cummer,  less  the  amount,  $540, 
he  received  as  margin,  viz.,  $1220.65,  leaving  a  surplus 
going  to  the  plaintiff  of  $512.64.  The  bank,  however, 
having  advanced  $1334  to  Cummer  on  the  security  of  the 
barley,  the  plaintiff  was  only  entitled  to  receive  from  the 
bank  the  amount  paid  into  Court. 

Nor  do  I  see  anything  in  the  second  objection  taken  in 
the  rule,  for  the  bank  had  full  notice  before  the  sale  of  the 
barley  that  it  was  the  plaintiff's,  and  they  treated  with  the 
plaintiff  as  owner,  and  after  they  deducted  the  amount  due 
the  bank  on  Cummer's  note,  and  for  the  payment  of  which 
the  plaintiff's  barley  was  pledged  as  collateral  security,  the 
plaintiff  was  entitled  to  the  overplus.  I  see  nothing  in 
the  31  Vic.  ch.  11,  sec.  7,  to  restrain  or  prevent  the  bank 
from  paying  the  surplus  to  the  true  owner. 

The  last  objection  taken  in  the  rule  is  the  admission  of 
evidence  of  statements  made  after  Cummer  left  the  country 
by  Reid,  the  manager  of  Cummer's  business,  and  Mr.  Harper 
the  manager  of  the  bank.    During  the  argument  I  could 
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not  understand  the  precise  ground  upon  which  the  evidence 
was  alleged  to  be  inadmissible.  The  plaintiff  calls  at 
Cummer's  office  to  make  enquiry  about  his  barley,  and 
finds  the  person  managing  Cummer's  business  there,  who 
tells  him  that  it  would  be  all  right  about  his  barley, 
although  Cummer  had  gone  away,  and  that  he  would  go  to 
the  bank  and  make  that  plain  to  the  plaintiff.  They  there- 
fore go  to  the  bank  and  see  the  manager  of  the  bank,  and 
have  a  conversation  about  the  plaintiff's  barley.  I  cannot 
see  upon  principle  that  such  evidence  ought  to  have  been 
rejected.  It  was  not  any  admission  by  an  agent  against 
his  principal,  it  was  an  act  by  the  agent,  and  1  think 
admissible,  irrespective  of  its  being  connected  with  the 
original  transaction.  Nor  can  I  see  the  slightest  objection 
to  the  evidence  as  to  the  manager  of  the  bank.  Both  Reid 
and  Harper  were  examined  at  the  trial,  and  gave  their 
account  of  what  passed. 

On  the  whole  I  see  no  ground  to  disturb  the  verdict,  and 
I  think  that  the  rule  should  be  discharged. 

Wilson,  J.  concurred. 

Richards,  C.  J.,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 
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*  Murphy  v.  Healey. 

Survey — Single  or  double-fronted  concession. 

The  first  five  concession  of  a  township  were  surveyed  in  1797,  the  lots  being 
29  chains  87  links  in  width.  About  1813,  an  original  post  was  found 
by  a  surveyor  in  front  of  the  fifth  concession,  by  which  he  determined 
the  limits  of  the  lots,  and  they  had  been  settled  on  accordingly.  In 
1821  the  remaining  concessions  were  surveyed,  under  instructions  from 
the  Surveyor-General,  which  directed  the  several  concession  lines  to  be 
produced  beginning  with  that  between  the  fifth  and  sixth  concessions, 
and  from  the  centre  of  each  line  at  the  distance  of  50  links  each  way, 
right  and  left,  at  right  angles  thereto,  the  several  lots  of  the  width  of  29 
chains  37  links  were  to  be  posted.  The  surveyor,  under  these  instruc- 
tions, double  posted  the  line  between  the  fifth  and  sixth  concessions, 
making  the  lots  29  chains  37  links  wide,  and  patents  were  afterwards 
granted  for  half  lots  in  the  concession.  It  was  contended  that  this 
made  the  fifih  concession  double-fronted,  having  the  lots  29  chains  87 
links  wide  in  the  front  and  29  chains  37  links  in  rear.  One  of  these 
pater.ts  however  made  the  rear  half  29  chains  87  links  wide,  and 
the  Government  plans  shewed  no  jog  in  the  side  lines  of  the  fifth 
concession. 

Held,  that  the  coucession  was  not  double  fronted,  for  the  evidence 
shewed  that  the  whole  of  it  had  been  surveyed  as  a  single  fronted  one 
in  1797,  and  the  surveyor  in  1821  had  no  authority  to  change  it,  if  he 
so  intended. 

Trespass  to  part  of  lot  25  in  the  5th  concession  of 
Hungerford. 

PleaS;  not  guilty ;  land  not  the  plaintiff's ;  leave  and 
license ;  and  that  the  land  on  which  the  trespass  was  com- 
mitted was  part  of  26  in  the  5th  concession,  which  was  the 
freehold  of  defendant. 

The  case  was  tried  at  Belleville,  before  Wilson,  J.,  at  the 
Spring  Assizes,  1869,  when  a  verdict  was  rendered  for  the 
plaintiff.  A  great  deal  of  evidence  was  given  on  both 
sides  to  establish  and  defeat  the  plaintiff's  case,  w^hich  was 
two-fold,  by  length  of  possession  and  under  a  paper  title 
claiming  the  land  in  question  as  part  of  lot  25.  The  main 
question  at  the  end  of  the  trial  was  whether  the  fifth 
concession  was  a  double  or  single-fronted  concession,  and 
the  evidence  bearing  upon  this  point  is  referred  to  in  the 
judgment. 

Duiing  Easter  Term,  1869,  /.  A.Boyd  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
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to  law  and  evidence,  and  the  weight  of  evidence,  and  for 
misdirection  and  insufficient  direction,  in  this,  that  the 
learned  Judge  told  the  jury  that  if  there  was  a  survey  of 
the  front  of  the  fifth  concession  it  was  a  survey  of  the 
whole  concession  :  that  he  should  have  told  the  jury  that 
it  required  a  concession  line  to  be  run  in  the  rear  of  the 
concession  before  its  limits  could  be  ascertained,  and  that 
planting  double  posts  between  the  fifth  and  sixth  conces- 
sions made  the  fifth  a  double-fronted  one ;  and  that  the 
Government  plans,  surveys,  and  patents  put  in  evidence, 
recognized  Benson's  survey  and  destroyed  the  presumption 
of  any  former  survey  inconsistent  therewith  :  that  the  jury 
should  have  been  told  that  there  was  no  sufficient  evidence 
of  Aikins's  survey,  whereas  the  J udge  told  them  it  was 
sufficient ;  and  that  they  should  have  been  told  that 
Aikins's  survey  only  applied  to  the  front  of  the  fifth  con- 
cession, and  that  the  subsequent  survey  regulated  the 
the  jjear  of  the  concession,  treating  it  as  a  double-fronted 
one. 

During  last  Michaelmas  Term  Wallbridge,  Q.  C,  shewed 
cause.  He  cited  Warnoch  v.  Cowan,  13  U.  C.  K  257 ; 
Marrs  v.  Davidson,  26, U.  C.  R.  641 ;  Consol.  Stat.  U.  C. 
ch.  93,  sec.  14. 

J.  A  Boyd  supported  the  rule,_  citing  O'Hearn  v.  Donelly, 
13  C.  P.  513  ;  Keeley  v.  Harrigan,  3  0.  P.  173 ;  McLachlin 
V.  Dixon,  4  C.  P.  71,  1  E.  &  A.  307;  Holmes  v.  McKechin, 
23  U.  C.  R.  52,  321 ;  Consol.  Stat.  U.  C,  ch.  93,  sec.  28; 
32  Vic.  ch.  38,  sec.  1,  0. 

MORIIISON,  J. — The  point  involved  in  this  case  is 
whether  the  fifth  concession,  in  which  the  land  in  dispute 
lies,  is  a  single  or  double-fronted  concession. 

The  first  five  concessions  in  the  township  of  Hungerford 
were  surveyed  by  a  Mr.  Aikins  in  1797,  and  it  is  conceded 
that  at  that  period  surveying  with  double-fronts  was  not 
practised. 

A  Mr.  Emerson,  a  surveyor,  wa.s  examined,  who  stated 
that  eighteen  years  ago  he  chained  the  filth  concession : 
25 — VOL.  XXX  U.C.B,  ^ 
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that  lie  found  an  original  post  in  front  of  the  fifth  concession 
between  lots  27  and  28,  but  no  other,  and  that,  in  order  to 
ascertain  the  limits  of  the  lots,  he  divided  the  land  between 
that  post  and  the  westerly  limit  of  the  township  on  the 
ground,  making  the  necessary  allowances  for  roads  between 
the  twenty-seven  lots,  and  gave  to  each  29  chains  70  links, 
the  intended  original  width  being  29  chains  87  links;  and  he 
said  that  the  owners  had  all  settled  by  his  then  survey. 
He  said  also  that  he  found  posts  in  the  rear  of  the  conces- 
sion bub  not  correctly  placed;  that  the  fifth  concession 
was  laid  out  as  a  single-fronted  one,  and  he  ti^eated  it  as 
such. 

In  June,  1821,  the  remaining  portion  of  the  township  was 
ordered  to  be  surveyed,  and  was  surveyed  by  a  Mr.  Benson, 
under  written  instructions  from  the  Surveyor  General,  v/ho 
instructed  him  to  survey  three  other  townships  and  the 
unsurveyed  parts  of  Hungerford ;  and  in  these  instructions 
the  Surveyor  General  says, "What  appears  to  remain  for  you 
to  survey  are  the  concession  lines  between  the  fifth  and 
sixth,  sixth,  and  seventh,  &c.,  to  14th  and  15th  concessions. 
*  *  You  will  also  have  to  survey  the  eastern  boundary 
line  of  Hungerford,  from  where  it  has  been  discontinued 
in  the  fifth  concession  until  it  intersects  the  produced 
southern  line  of  Madoc  and  Eiziver.  *  *  The  depth 
and  width  of  the  lots  are  to  be  68  chains  14  links  by  29 
chains  37  links,  with  an  allowance  of  one  chain  for  each 
concession;  and  in  order  that  the  new  lots,  concessions,  &;c., 
to  be  surveyed  by  you  in  Hungerford  may  correspond  with 
those  formsrly  surveyed  therein  to  the  fifth  concession." 
After  directing  him  to  commence  by  a  careful  examination 
of  the  original  boundary  lines  surveyed,  he  proceeds, "  You 
will  produce  the  eastern  and  northern  boundary  of  that 
township,  and  then  the  several  concession  lines  therein, 
beginning  with  that  between  the  fifth  and  sixth  conces- 
sions, from  the  centre  of  which  said  concession  lines,  at  the 
distance  of  50  links  each  way  right  and  left  at  right 
angles  thereto,  the  several  lots,  each  of  the  width  of  29 
chains  37  links,  are  to  be  posted,  marked,  and  numbered, 
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until  the  whole  be  completed  in  survey  upon  the  principle  of 
the  diagram  "  (which  apparently  accompanied  the  instruc- 
tions, but  was  not  produced  at  the  trial). 

Mr.  Benson,  to  whom  these  instructions  were  given,  was 
examined  at  the  trial,  and  he  said  he  double-posted  the 
concession  line  between  the  fifth  and  sixth  concessions  and 
so  throughout  the  rear  concessions  :  that  is,  he  commenced 
on  the  line  between  the  fifth  and  sixth  concessions,  begin- 
ning in  the  centre  of  the  allowances  for  road,  and  laying 
out  the  corner  of  every  lot  at  right  angles  50  links  each 
way,  north  and  south,  at  right  angles  with  the  line,  and 
double-posted  the  lines  :  that  he  planted  a  post  between 
lots  25  and  26  on  this  line  between  the  fifth  and  sixth  con- 
cessions, and  so  in  that  way  the  rear  end  of  the  lots  in  the 
fifth  concession  was  marked  as  if  laid  out  in  a  double- 
fronted  concession ;  and  he  made  the  lots  he  laid  out  29 
chains  37  links  in  breadth,  while  in  the  fifth  concession  the 
lots  laid  out  by  Aikins  were  29  chains  87  links.  He  also 
stated  the  old  surveys  were  single-fronted,  and  that  he 
never  knew  an  old  survey  of  part  of  a  concession  single 
in  front  and  the  rear  afterwards  made  on  the  rule  of  a 
double-fronted  concession. 

Now  it  seems  to  me  that  what  Benson  did  in  laying  out 
the  commencement  of  his  survey  between  the  fifth  and 
sixth  concessions  was  to  place  posts  there  as  indicating 
under  his  instructions  the  centre  of  the  road,  and  his 
placing  a  post  at  the  angles  of  the  25th  and  26th  lots,  in- 
dicated the  line  between  those  lots  on  the  sixth  conces- 
sion. But  he  had  nothing  to  do  with  the  lots  in  the  fifth 
concession,  that  is,  he  could  not  and  had  no  authority  to 
alter  the  limits  of  those  lots ;  and  his  instructions  were  to 
lay  out  the  lots  on  the  new  survey  29  chains  37  links 
wide,  while  those  laid  out  ,by  Aikins  were  laid  out  29 
chains  87  links ;  so,  as  Benson  said,  if  his  posts  governed, 
lot  25  in  the  fifth  concession  would  be  29  chains  87  links 
in  front,  and  29  chains  37  links  at  the  rear.  He  had  no 
instructions  to  interfere  with  the  lots  in  the  fifth  conces- 
sion, his  duty  commencing  with  finding  the  centre  of  the 
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road  allowance  between  the  fifth  and  sixth  concessions,  and 
then  laying  out  and  surveying  the  rear  concessions  accord- 
ing to  his  orders;  and  all  that  he  did  was  to  put  posts  on  the 
rear  of  the  fifth  concession  opposite  the  posts  he  placed  as 
indicating  the  angles  of  the  lots  in  the  sixth  concession ; 
but  he  made  no  survey  of  the  lots  in  the  fifth  concession. 

A  patent,  dated  in  1836,  was  put  in,  granting  500  acres, 
composed  of  the  south  and  north  halves  of  29  and  80,  and 
the  south-west  and  north-west  quarters  of  32,  in  the  fifth 
concession,  as  evidence  that  the  Government  recognized 
Benson's  survey;  also  a  patent  in  1830  for  the  south 
and  north  halves  of  24  in  the  fifth  concession ;  but  on 
examining  the  last  patent,  the  metes  and  bounds  being  set 
out,  the  description  commences  at  a  post  at  the  south-east 
angle  of  the  lot,  a  post  which  must  have  been  planted  by 
Aikins,  and  gives  to  the  half  lots  the  width  of  29  chains 
87  links  according  to  his  survey  ;  and  from  those  patents  it 
was  pressed  that  the  Government  recognized  the  survey  as 
being  double  fronted. 

I  can  well  understand  how  the  descriptions  of  these  two 
surveys  may  have  been  confounded  in  the  land  granting 
department.  We  every  day  see,  in  describing  lots  made  under 
old  surveys,  a  want  of  care  and  attention  ;  that  on  plans  and 
maps  lots  and  concessions  are  laid  down  not  according 
to  the  actual  state  of  things  on  the  ground,  and  that  the 
descriptions  in  grants  do  not  agree  with  the  plans.  In  this 
very  case  Mr.  Benson  stated  that  in  making  the  maps  of 
this  township  the  lots  are  drawn  in  straight  lines  from  the 
front  to  the  rear  of  the  township,  without  shewing  jogs, 
and  in  this  case  the  lots  in  the  fifth  concession,  according 
to  Aikins's  survey  and  the  work  on  the  ground,  gave  in 
front  a  width  of  29  chains  87  links,  while  if  we  adopt 
Benson's  posts  in  front  of  his  new  survey  as  posts  govern- 
ing the  lots  in  the  fifth  concession,  the  breadth  is  reduced 
in  rear  by  50  links. 

Now  it  seems  to  me  highly  improbable  that  the  fifth  con- 
cession was  only  surveyed  in  front  by  Aikins,  and  that  his 
survey  was  not  an  actual  survey  of  the  lots  and  the  whole 
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concession  as  in  a  single-fronted  concession.  The  survey  of 
the  lots  may  be  completed  without  reference  to  the  centre 
of  the  rear  concession  line.  The  surveys  of  Aikins  and 
Benson  are  both  complete  in  themselves,  and  both  can  stand 
irrespective  of  the  other — the  only  question  being,  did 
Benson,  by  merely  placing  posts  opposite  to  what  he  made 
to  be  governing  angles  of  the  front  of  the  lots  in  the  sixth 
concession,  and  what  no  doubt  he  supposed  would  cor- 
respond with  the  rear  angle  of  the  lots  in  the  fifth  conces- 
sion, constitute  these  posts  as  being  the  governing  rear 
boundaries  of  those  latter  lots. 

I  think  not.  He  had  no  authority  to  do  so.  The  instruc- 
tions from  the  Surveyor  General  assume  that  the  lots  in 
the  fifth  concession  (as  no  doubt  they  were)  were  sur- 
veyed and  laid  out.  The  instructions  to  Benson  were  to 
survey  the  unsurveyed  portion  of  the  township  in  the  rear 
of  the  lots  in  the  fifth  concession,  giving  them  a  width  of 
29  chains  87  links,  in  order  that  the  new  lots,  concessions, 
&:c.,  may  correspond  with  those  formerly  surveyed.  It  is 
quite  clear  from  the  patent  issued,  as  well  as  from  the  work 
on  the  ground,  that  the  lots  laid  out  by  Aikins  were  29 
chains  87  links  in  width. 

Mr.  Benson  had  with  him  the  original  instructions 
signed  by  Mr.  Ridout,  the  Surveyor  General,  at  the  trial, 
and  I  have  them  before  me.  The  figures  29  chains  37  links 
as  indicating  the  intended  width  of  the  lots  in  the  new 
survey  occur  twice,  and  it  is  quite  palpable  that  the 
figure  3  is  written  over  an  erasure,  evidently  of  the  figure 
8.  This  did  not  appear  to  be  noticed  at  the  trial,  nor  the 
attention  of  Benson  drawn  to  it.  Was  it  originally 
intended  to  be  a  3,  or  was  it  through  some  mistake  or  error 
altered  from  8  to  3  ?  It  is  clear  that  Benson  carried  on 
his  survey  on  a  width  of  29  chains  37  links ;  w^hile  Aikins's 
survey  was  on  one  of  29  chains  87  links.  The  plan  pro- 
duced at  the  trial  (it  was  not  before  us  at  the  argument) 
as  it  appears  from  the  notes,  indicated  a  straight  line  at 
right  angles  to  the  concession  line  as  the  side  line  of  lot  25 
from  the  front  to  the  rear,  and  corresponding  w^th  the  side 
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line  of  25  in  the  sixth  concession,  although  in  fact  the  end 
of  these  lines  would  and  ought  to  be  two  rods  apart. 

The  Surveyor  General  says,"  You  will  produce  the  several 
concessions  therein,  beginning  with  that  between  the  fifth 
and  sixth  concessions,  that  is,  at  the  rear  of  the  lots  in  the 
fifth  concession,  and  from  the  centre  of  the  concession  line 
at  the  distance  of  50  links  each  way,  &c.,  the  several  lots 
each  of  the  width  of  29  chains  37  links  are  to  be  posted." 
These  instructions  point  clearly  to  lots  not  theretofore  laid 
out  and  surveyed,  and  are  intended  solely  for  the  new 
survey  commencing  at  and  including  the  sixth  concession. 
The  instructions  were  of  a  general  character,  and  intended 
to  apply  to  this  township  as  well  as  the  unsurveyed  part 
of  Hungerford,  and  not  intended  to  apply  to  the  lots  in  the 
fifth  concession,  which  had  been  surveyed  under  the  old 
system,  single-fronted. 

If  we  are  to  assume,  as  I  suppose  we  must,  that  the 
instructions  were  to  lay  out  the  lots  of  a  difierent  breadth 
from  those  laid  out  in  the  fifth  concession,  or  if  it  was  in- 
tended that  the  rear  of  the  lots  should  be  less  than  the 
front  of  those  lots,  the  Surveyor  .General  would  have  so 
expressly  directed.  I  do  not  think  that  he  so  intended. 
My  own  impression  is  that  some  mistake  had  occurred  in 
the  instructions  to  Benson,  or  perhaps  in  the  original 
instructions  to  Aikins,  and  which  was  not  discovered  until 
the  instructions  to  Benson  were  written  out,  that  Aikins's 
width  would  give  about  204  acres,  and  it  was  altered 
to  the  width  of  29  chains  37  links,  which  would  give  as 
near  as  possible  200  acres,  and  the'  figures  were  altered 
without  changing  the  other  portion  of  the  instructions  pre- 
dicated on  the  width  of  29  chains  87  links. 

I  can  well  understand  Benson,  in  carrying  out  literally 
his  instructions,  after  determining  the  centre  of  the  conces- 
sion line  in  front  of  the  sixth  concession,  placing  posts  at 
the  angles  of  the  front  of  the  lots  in  that  concession,  and 
placing  posts  opposite  them  at  the  other  side  of  the  conces- 
sion, and  in  the  rear  of  the  lots  of  the  fifth  concession,  his 
general  instructions  directing  him  to  do  so ;  but  I  cannot 
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see  my  way  to  holding  that  by  his  doing  so  such 
posts  unnecessarily  placed  there  are  to  displace  the  pre- 
vious boundaries  of  the  lots  in  the  fifth  concession,  laid  out 
25  years  previous  under  the  single-fronted  system,  and 
that  his  survey  of  the  sixth  concession  and  determination 
of  the  centre  of  the  line  is  to  make  the  fifth  concession  a 
double  fronted  one — /.  e.,  governed  in  front  by  the  survey 
made  in  1797,  and  in  the  rear  by  Benson's  posts  so  placed 
in  1821.  No  doubt  Mr.  Benson  assumed  at  the  time  of  his 
survey  that  the  breadth  of  the  lots  he  was  to  lay  out,  as 
well  as  the  courses  to  be  run,  were  the  same  as  those  in 
the  fifth  concession. 

The  learned  Judge  in  his  charge  told  the  jury  that  the 
real  question  was,  whether  the  disputed  portion  was  part  of 
25  or  lot  26,  and  that  depended  upon  whether  the  fifth 
concession  was  properly  a  single-fronted  or  double-fronted 
concession  :  that  if  Aikins,  in  1797,  surveyed  the  fifth  con- 
cession he  made  a  single-fronted  concession,  and  that  in 
that  case  the  plaintiff*  was  entitled  to  recover,  while  if  he 
did  not  the  defendant  was  entitled  to  succeed ;  and  that  he 
was  inclined  to  think  that  the  survey  of  Aikins  was  a  sur- 
vey of  the  whole  concession,  and  that  there  was  evidence 
to  go  to  them  of  his  having  made  such  a  survey.  After 
fully  considering  the  case  and  all  the  evidence,  I  am  of 
opinion  that  the  learned  Judge  took  the  correct  view  of 
the  case,  for  in  my  judgment  the  whole  evidence  goes 
clearly  to  shew  that  the  lots  in  the  fifth  concession  were 
originally  laid  out  by  Aikins,  and  as  a  single-fronted  con- 
cession, and  the  lots  in  that  concession  are  governed  by  the 
posts  placed  by  Aikins  in  the  front  angles  of  the  lots ;  and 
that  the  learned  Judge  did  not  misdirect  the  jury,  and  that 
their  finding  was  according  to  the  evidence,  and  that  this 
rule  should  be  discharged. 

Wilson,  J.,  concurred. 

Richards,  C.  J.,  not  having  heard  the  argument,  gave 
no  judgment. 

Rule  discharge:!. 
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Taylor  v.  Knowles. 

Agreement  for  sale  of  land — Statiite  of  Frauds — Part  perforvxance — Evidence 
to  connect  wriiir\gR. 

The  defendant  wrote  to  the  plaintiflp's  solicitors  that  he  would  give  $3,100 
for  plaintiff's  house  and  lots,  and  a  few  days  after  he  signed  the 
following  memorandum :  ^'I  will  give  $3,500,  together  with  the  choice 
of  one  horse,  waggon,  and  teaming  harness,  or  buggy,"  to  which 
was  added  "accepted"  with  plaintiff's  signature.  The  plaintiff  con- 
veyed the  land  to  defendant,  who  paid  the  sum  required  down,  and 
gave  a  mortgage  for  the  balance,  but  defendant  would  not  give  the 
horse,  &c.,  for  which  the  plaintiff  sued : 

ELtld^  reversing  the  judgment  of  the  County*  Court,  that  he  could  not 
recover :  that  the  contract  was  within  the  statute  of  frauds,  and 
being  entire,  the  part  performance  could  not  enable  the  planitift'  to 
sue  for  the  part  unperformed,  without  proof  of  a  written  agreement  \ 
and  that  sach  proof  failed,  for  parol  evidence,  which  was  inadmissible, 
was  required  to  connect  the  memorandum  with  the  previous  letter,  so 
as  to  shew  the  consideration. 

Appeal  from  the  County  Court  of  Waterloo. 

The  declaration  alleged  that  by  an  agreement  in  writing 
the  defendant,  in  consideration  that  the  plaintiff  would 
sell  and  convey  to  the  defendant  certain  real  estate  of  the 
plaintiff,  foi;  the  price  of  $3,500,  and  the  choice  of  one 
horse  and  waggon,  and  teaming  harness  or  buggy  of  the 
defendant,  he,  the  defendant,  agreed  to  give  to  the  plaintiff 
therefor  the  said  sum  and  the  choice  of  one  horse,  &;c. ; 
and  that,  although  at  the  request  of  the  defendant  the 
plaintiff  made  a  conveyance  of  the  said  real  estate  to 
the  defendant,  and  the  defendant  accepted  the  same  from 
the  plaintiff,  and  although  the  defendant  paid  the  plaintiff 
the  said  sum  of  money,  and  the  plaintiff  duly  made  choice 
of,  and  requested  the  delivery  by  the  defendant  to  the 
plaintiff  of  a  horse,  &c.,  the  defendant  refused  to  deliver 
the  same  to  the  plaintiff 

Plea,  that  defendant  did  not  agree  as  alleged.  There 
was  a  second  plea,  upon  which  nothing  turned. 

At  the  trial  a  letter  from  the  plaintiff  to  defendant  was 
put  in,  dated  January  9th,  1869,  saying  that  he  had  been 
informed  the  defendant  would  purchase  this  property, 
referring  to  it  particularly  and  to  its  advantages,  and  that 
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he  would  let  it  go  to  him  for  $4,000;  "  pay  $1,000  or  less 
down,  and  you  can  have  your  own  time  to  pay  the  balance 
by  paying  8  per  cent,  interest." 

The  plaintiff  also  proved  this  letter  of  the  defendant, 
dated  26th  January,  1869  :— 

"  Messrs  Lemon  and  Peterson — In  reply  to  yours  of 
the  ?.3rd,  I  will  give  $3,100  for  Taylor's  house  and  lots, 
which  is  I  think  as  much  as  they  are  worth  in  the  present 
state  they  are  in.  However,  you  can  let  me  know,  and  I 
will  think  over  it,  as  I  have  -been  away  since  Taylor  has 
been  up  here,  and  took  no  thought  about  the  matter  since. 

Yours, 

(Signed)    Wm.  Knowles. 

Also  the  following  document,  dated  29th  January,  1869 : 
"  I  will  give  the  sum  of  $3,500,  together  with  the  choice  of 
one  horse,  waggon,  and  teaming  harness,  or  buggy. 

(Signed)    Wm.  Knowles. 
Accepted — R.  Taylor."    On  the  margin  was  written, 
"$600  or  more  down,  balance  in  three  years  or  less,  as  may 
be  agreed  on,  with  interest  at  8  per  cent. 

(Signed)   Wm.  Knowles. 
(Signed)    R.  Taylor. 

It  was  shewn  that  under  the  agreement  of  the  29th 
January  a  conveyance  from  the  plaintiff  to  defendant  was 
made  of  the  lands  in  question,  and  delivered  to  the  de- 
fendant, and  that  the  defendant  executed  a  mortgage  to  the 
plaintiff;  and  other  evidence  was  given  to  prove  the  count 
as  laid. 

On  the  part  of  the  defence,  witnesses  were  called  merely 
to  prove  the  value  of  the  horse,  &c.,  in  question,  and  the 
learned  Judge  directed  a  verdict  for  the  plaintiff  for  $190. 

It  was  objected  by  the  defendant's  counsel  that  no 
agi-eement  in  writing  was  proved,  that  there  was  no  con- 
sideration shewn  for  the  promise,  and  that  the  contract  was 
one  within  the  Statute  of  Frauds  and  void. 

Leave  was  reserved  to  move  to  enter  a  nonsuit. 
26 — vol.  XXX  u.c.R. 
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In  the  following  term  a  rule  nisi  to  enter  a  nonsuit  in 
pursuance  of  the  leave  was  granted,  which,  after  argument, 
was  discharged  ;  the  learned  Judge  in  giving  judgment, 
saying  that  he  was  quite  satisfied  that  the  allegations  in 
the  declaration  were  proved,  and  that  the  evidence  was 
clear  that  the  plaintiff's  interest  in  the  real  estate  passed 
to  the  defendant  in  pursuance  of  the  agreement  of  the  29th 
J anuary ;  and  relying  on  the  case  of  Green  v.  Saddington, 
7  E.  &  B.  508,  he  upheld  the  verdict  and  discharged  the 
rule.    From  this  judgment  the  defendant  appealed. 

The  case  was  argued  during  last  Michaelmas  term. 

S.  Richards,  Q.C.,  for  the  appellant,  cited  Boy  dell  v. 
Drummond,  11  East  142 ;  Leake  on  Contracts,  101 ; 
Cocking  v.  Ward,  1  C.  B.  858. 

Harrison,  Q.  C,  contra,  cited  Kelly  v.  Webster,  12  C.  B. 
283 ;  Cherry  v.  Heming,  4  Ex.  681 ;  Green  v.  Saddington, 
7  E.  &  B.  503;  Lavery  v.  Turley,  6  H.  &  N.  239;  Greenham 
V.  Watt,  25  U.  C.  K  365;  Carscaden  v.  Shore,  17  C.  B.  498; 
Phippen  v.  Hyland,  19  C.  P.  416 ;  Shadwell  v.  Shadwell, 
9  C.  B.  N.  S.  173 ;  Wilkinson  v.  Evans,  L.  K  1  C.  P.  407  ; 
Reuss  V.  Picksley,  L.  R.  1  Ex.  342 ;  Leney  v.  Taplin,  21 
L.  T.  Rep.  N.  S.  204. 

The  arguments  of  counsel  sufficiently  appear  in  the 
judgment. 

Morrison,  J. — -On  the  argument  the  contention  of  Mr. 
Richards  was,  that  the  contract  upon  which  the  plaintiff 
was  suing  was  one  within  the  statute  of  frauds  :  that 
the  agreement  upon  which  the  plaintiff  relied  did  not 
on  its  face  shew  any  consideration,  and  was  void  :  that  the 
memorandum  of  the  29th  January  was  not  aided  by  the 
letter  of  the  26th  January,  without  parol  evidence,  which  he 
argued  could  not  be  allowed ;  and  that  the  plaintiff  could 
not  recover.  The  plaintiff  argued  that  there  was  a  valid 
agreement  shewn,  taking  the  letter  of  the  26th  January  in 
connection  with  the  memorandum  of  the  29th  January, 
quite  sufficient  to  satisfy  the  statute,  and  that  at  all  events, 
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as  the  contract  was  fully  executed  on  the  part  ot  the 
plaintiff,  the  learned  Judge  below  was  right  in  discharging 
the  rule  to  enter  a  nonsuit. 

I  regret  very  much  for  the  sake  of  justice  that  we  must 
allow  this  appeal,  for  it  is  quite  clear  that  the  merits  are 
altogether  with  the  plaintiff.  If  we  could  see  any  ground 
upon  which  the  verdict  could  be  supported,  we  would  sus- 
tain it. 

The  only  count  in  the  declaration  is  upon  the  agreement 
for  the  sale  of  the  land,  the  consideration  for  which  was  a 
sum  of  money  and  the  horse,  &;c.,  now  sued  for.  The  con- 
tract is  entire,  and,  as  said  in  Hodgson  v.  Johnson,  E.  B. 
&  E.  690,  here  is  only  one  contract  and  one  consideration. 
The  contract  therefore  must  be  sued  upon  as  a  whole,  and 
taken  as  a  whole,  and  though  part  of  the  contract  has  been 
performed  by  the  defendant,  the  consideration  remains 
entire,  and  such  part  performance  does  not  enable  the 
plaintiff  to  sue  in  respect  of  that  part  of  the  contract  which 
on  the  defendant's  part  remains  unperformed,  for  he  has 
to  prove  the  promise,  and  to  do  so  gives  in  evidence  the 
original  and  only  agreement,  and  if  that  agreement  is  void 
by  the  Statute  of  Frauds  he  must  fail. 
*  I  refer  to  the  case  of  Johnstone  v.  Covjan,  25  U.  C.  R. 
470,  in  which  the  principal  cases  bearing  on  this  point  are 
discussed.  That  decision  is  also  an  authority  against  the 
plaintiff. 

The  other  question  arising  here  is,  whether  the  plaintiff 
proved  an  agreement  sufficient  to  satisfy  the  statute.  We 
think  he  has  failed  in  doing  so.  The  memorandum  of  the 
29th  January  is  of  itself  certainly  not  sufficient.  It  can- 
not be  coupled  with  the  letter  of  the  26th  January 
addressed  to  Lemon  and  Peterson,  so  as  to  connect  them, 
Avithout  resorting  to  parol  testimony.  There  is  nothing  in 
the  memorandum  of  the  29th  January  referring  to  the 
letter  of  the  26th,  or  to  the  lots  and  houses  therein  men- 
tioned. If  there  had  been  in  it  any  reference  to  the  pro- 
posal to  Messrs.  Lemon  and  Peterson,  or  if  it  had  referred 
to  the  letter  of  the  23rd  January  mentioned  in  it,  so  as  to 
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connect  them  on  their  face,  in  all  probability  there  would 
have  been  sufficient  to  enable  the  plaintiff  to  succeed ;  but 
as  the  memorandum  of  the  29th  January  now  stands,  with- 
out reference  to  any  lands  or  proposal,  it  cannot  be  shewn 
as  referring  to  the  lands  in  question,  and  set  out  in  the 
declaration,  without  parol  evidence;  and,  as  said  in  Boydell 
V.  Drummond,  11  East  152,  there  is  nothing  to  prevent 
the  plaintiff  from  substituting  any  other  consideration  or 
lands,  and  saying  they  weie  the  lands,  &;c.,  to  which  the 
memorandum  related;  and  so  the  case  falls  within  the 
Statute  of  Frauds,  because  the  connection  between  the 
documents  can  only  be  made  out  by  the  intervention  of  parol 
evidence,  and  which  in  fact  was  the  mode  in  which  these 
papers  were  connected  on  this  trial,  and  so  leaving  the  door 
open  to  perjury,  which  it  was  the  object  of  the  statute  to 
prevent. 

The  learned  J udge  below  misconceived  the  effect  of  the 
case  of  Green  v.  Saddington,  7  E.  &  B.  503.  In  that  case 
the  interest  in  the  land  passed,  but  there  the  whole  of  the 
purchase  money  was  paid  also,  and  the  contract  respecting 
the  land  was  executed  on  both  sides;  and,  as  said  by  Draper, 
C.J.,  in  Johnstone  v.  Cowan,  25  U.  C.  R.  476,  in  referring 
to  the  case  of  Green  v.  Haddington,  a  separate  promise  to 
be  performed  after  such  execution  would  not  be  within  the 
statute. 

I  am  therefore  of  opinion  that  we  must  allow  this 
appeal,  and  that  the  rule  for  entering  a  nonsuit  in  the 
Court  below  should  be  made  absolute. 

Wilson,  J. — The  claim  in  this  case  cannot  be  supported 
for  the  consideration  of  the  land  which  was  sold,  unless  by 
resorting  to  the  contract  which  related  to  the  sale  of  the  land. 

No  action  will  lie  without  a  writing  sufficient  to  satisfy 
the  Statute  of  Frauds  :  Cocking  v.  Ward,  1  C.  B.  858  ; 
Kelly  V.  Webster,  12  C.  B.  283;  Smart  v.  Harding,  15  C. 
B.  652 ;  and  other  later  cases  are  to  the  same  effect. 

An  account  stated  may  be  maintained  for  the  price  of 
land  conveyed,  although  there  was  no  contract  in  writing, 
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if  there  has  been  a  subsequent  accounting  in  respect  of  the 
price,  or  a  subsequent  verbal  promise  to  pay  it/ which  will 
be  evidence  of  an  account  stated :  Cocking  v.  Ward,  1  C. 
B.  858.    There  is  no  account  stated  in  this  declaration. 

If  there  had  been,  and  if  the  defendant  had  been  found 
indebted  to  the  plaintiff  in  the  horse,  waggon,  and  harness, 
the  value  of  which  was  stated  at  a  certain  sum  of  money, 
it  is  very  probable  that  a  promise  by  the  defendant  to  pay 
or  dehver  to  the  plaintiff  the  said  articles  on  request  would 
have  been  a  good  account  stated. 

A  common  indebitatus  count  is  supportable  for  goods, 
the  breach  of  which  is  stated  to  be  that  the  defendant  did 
not  pay  the  goods,  though  he  promised  to  do  so  :  The  Earl 
of  Falmouth  v.  Penrose,  6  B.  &  C.  885. 

There  can  be  no  objection,  then,  to  the  defendant  account- 
ing for  and  promising  to  pay  on  request  that  which  may  be 
the  subject  of  debt  or  assumpsit  on  the  common  counts. 

Upon  such  accounting  for  and  in  respect  of  goods,  I 
think  the  defendant  might  promise  to  pay  the  value  thereof 
in  money,  for  the  count  would  disclose  that  which  would 
be  a  sufficient  consideration  for  the  profnise :  Hopkins  v. 
Logan,  5  M.  &  W.  241. 

There  is  no  such  account  stated  here. 

The  question  then  is,  whether  there  is  or  not  a  sufficient 
writing  between  the  parties  to  support  the  action. 

That  depends  on  whether  the  instruments  can  be  or  are 
sufficiently  connected  by  reference  one  to  the  other  in  any 
respect  to  permit  them  to  be  used  as  parcel  of  the  same 
contract  ? 

The  first  letter  is  the  one  from  the  plaintiff  to  the 
defendant,  dated  9th  January,  1869,  referring  particularly 
to  the  property.  It  is,  among  other  things,  stated :  "  I  will 
let  it  go  to  you  for  $4,000.  Pay  $1,000  or  less  down,  and  you 
can  have  your  own  time  to  pay  the  balance,  by  paying  8 
per  cent,  interest." 

The  next  is  one  from  defendant  to  Messrs.  Lemon  and 
Peterson,  professional  gentlemen  at  Guelph,  who  were  no 
doubt  acting  for  the  plaintiff,  dated  26th  January,  1869. 
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Defendant  says  :  "  In  reply  to  yours  of  23rd  (which  letter 
was  not  produced)  I  will  give  $3,100  for  Taylor's  house  and 
lots  *  *  However  you  can  let  me  know,  and  I  will  think 
over  it.    *    * " 

The  third  letter  is  from  defendant  to  plaintiff.  It  is 
dated  29th  January,  1869.  It  is  :  "I  will  give  the  sum  of 
$3,500,  together  with  the  choice  of  one  horse  and  waggon, 
and  teaming  harness,  or  buggy."  The  words  are  added  : 
"Accepted. — R.  Taylor;"  and  also,  "$600  or  more  down, 
balance  in  three  years  or  less,  as  may  be  agreed  on,  with 
interest  at  8  per  cent.       (Signed)       "  Wm.  Knowles. 

'VR  Taylor." 

It  wiU  be  necessary  to  see  exactly  what  has  and  what 
has  not  been  considered  to  be  a  sufficient  connection 
between  separate  writings. 

In  Boy  dell  v.  Lrummond,  11  East  142,  there  was  a 
prospectus  published  of  the  work  intended  to  be  issued. 
It  stated  that  the  work  was  to  be  published  by  subscrip- 
tion, and  to  be  executed  by  certain  artists  from  the  most 
striking  scenes  of  Shakespeare,  The  subscription  book  was 
entitled  "  Shakespeare  subscribers,  their  signatures."  The 
defendant  afterwards  wrote  to  the  plaintiff,  stating  that 
"  he  ceased  taking  in  the  numbers  of  the  Boydell  Shakes- 
peare  many  years  ago,"  &c.  The  plaintiff  had  given  the 
defendant  a  receipt  for  one  guinea  as  the  second  subscrip- 
tion to  the  first  number  of  the  Shakespeare,  and  for  two 
guineas  as  the  first  subscription  to  the  second  number, 
"  agreeable  to  the  original  proposals."  Copies  of  the  pro- 
spectus were  lying  about  in  the  place  where  the  defendant 
subscribed,  and  some  parts  of  the  work  had  been  delivered 
to,  and  accepted  by  defendant.  But  the  Court  held  that 
the  prospectus  could  not  be  connected  with  the  book  of 
subscriptions  without  parol  testimony,  and  that  the  defend- 
ant's letter,  though  it  spoke  of  the  Boydell  Shakespeare 
and  of  his  engagement  with  the  proprietors,  did  not 
■  refer  to  the  prospectus,  nor  could  it  be  shewn  to  refer  to 
the  engagement  contained  in  the  prospectus  without  parol 
testimony ;  and  that  there  was  nothing  to  prevent  the 
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plaintiff  from  substituting  any  prospectus,  and  saying  that 
it  was  the  prospectus  exhibited  in  his  shop  at  the  time  to 
which  the  signature  related. 

In  Crane  v.  Poiuell,  L  E.  4  C.  P.  123,  the  respondent 
applied  to  the  "  Free  Labour  Registration  Society"  for 
some  workmen.  He  filled  up  and  signed  an  application, 
stating  his  address  as  employer  at  "  Brook  Hill,  Sheffield." 
The  appellant  called  at  the  Free  Labour  office,  and  respon- 
dent's letters  were  read  to  him,  and  also  his  application, 
and  the  appellant  signed  a  memorandum  to  the  effect  that, 
"  having  accepted  employment  in  Sheffield,  I  do  agree,"  &c., 
"and  that  I  will  not  quit  the  service  of  my  employer,"  &;c. 
Willes,  J.,  in  giving  judgment,  said  :  "  From  the  first  letter 
it  appears  that  the  respondent  applied  to  the  *  Free  Labour 
Registration  Society'  to  procure  him  some  workmen.  The 
secretary  to  the  Society  wrote  in  answer,  inclosing  a  blank 
form,  which  shewed  under  various  heads  the  details  of  the 
employment ;  that  was  filled  up  and  signed  by  the  respon- 
dent ;  the  form  was  headed,  '  To  be  filled  up  by  employers 
requiring  hands  from  the  Free  Labour  Registration 
Society,'  and  it  was  signed,  '  signature  of  employer,  J. 
Powell.  Address  of  employer,  Brook  Hill,  Sheffield. 
That  being  so,  the  document  was  brought  to  the  knowledge 
of  the  appellant;  and  the  question  is,  whether  it  was 
assented  to  by  a  writing  referring  to  it,  and  signed  by  the 
appellant.  Now,  the  document  signed  by  the  appellant 
stated  that  he  had  accepted  employment  at  Sheffield,  the 
place  where,  as  appears  by  the  other  document,  the  respon- 
dent lives,  and  it  contains  the  expression  '  being  the  fee  to 
the  said  society  for  obtaining  us  the  said  employment,'  and 
'we  do  also  agree  that  we  will  not  quit  the  service  of  our 
employer,'  referring  especially  to  some  employment  found 
for  the  appellant  by  the  society.  Upon  enquiring  what 
was  the  employment  procured  for  the  appellant  by  the 
society,  which  we  are  thus  led  to  do  by  the  document  itself, 
it  appears  to  have  been  in  writing  and  contained  in  the 
form  filled  up  and  signed  by  the  respondent ;  a  complete 
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contract  in  writing,  signed  by  the  two  parties,  is  therefore 
obtained."    See  also  Horsey  v.  Graham,  L.  R.  5  C.  P.  9. 

The  consideration  of  these  cases  leads  me  to  the  conclusion 
that  no  sufficient  connection  can  be  made  between  the 
letters  produced.  The  last  one  does  not  in  any  one  respect 
refer  to  the  previous  letters.  If  it  had  said,  "  In  reference 
to  my  letter  of  the  23rd  instant,"  or,  "  instead  of  $3,100, 
which  I  before  offered  you,"  or  "  about  your  lot,"  "  I  will 
give  $3,500,"  it  would  probably  be  held  to  have  referred  to 
and  recognized  the  letter  of  the  23rd.  But  certainly  if 
ever  a  letter  did  require  verbal  testimony  to  connect  it 
with  a  previous  one,  this  letter  requires  it,  for  it  is  perfectly 
unintelligible  as  it  now  stands.    What  is  he  to  give  it  for  ? 

The  party  must  therefore  fail  at  law,  and  will  be  com- 
pelled to  resort  to  equity  to  have  a  lien  established  on  the 
land  for  the  balance  of  his  purchase  money. 

It  appears  very  hard  the  law  should  be  so  contracted  by 
statute,  that  when  the  vendee  has  got  the  land  he  should 
not  be  compellable  to  pay  the  price  of  it  without  an  indi- 
rect proceeding  in  equity,  and  which  may  probably  be 
abortive  if  the  vendee  get  rid  of  the  land  before  the  lien 
can  be  established. 

Richards,  C.J.,  having  been  absent  during  the  argu 
ment,  gave  no  judgment. 

A'ppeal  allowed. 
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Hartman  v.  Fleming  et  al. 

Deed — Construction — Reservation  of  life  estate. 

H.,  by  deed  poll,  in  consideration  of  natural  love  and  affection  and 
of  5s.,  conveyed  land  to  her  daughter,  R.,  in  fee,  adding  after  the 
habendum,  "Reserving,  nevertheless,  to  my  own  use,  benefit  and 
behoof,  the  occupation,  rents,  issues,  and  profits  of  the  said  above 
granted  premises  for  and  during  the  term  of  my  natural  life.'' 

Held,  that  this  reservation  was  not  void,  but  that  the  deed  might  be 
construed  as  a  covenant  to  stand  seised  of  the  reversion  to  the  use  of 
R.,  the  life  estate  remaining  in  H. 

Ejectment  for  the  west -half  of  the  east-half  of  lot  20 
in  the  first  concession  of  the  township  of  Ernestown. 

The  plaintiff  claimed  title  by  length  of  possession  in 
himself  and  one  Margaret  Hartman,  through  whom  he 
claimed  by  deed  from  Margaret  Hartman  to  him. 

The  defendants  denied  the  plaintiff's  title,  and  asserted 
title  in  themselves ;  the  defendants  Simpson  and  Wycott 
under  a  deed  in  fee,  dated  Gth  February,  1868,  from  one 
Henry  Simmons  to  them,  and  the  defendant  Fleming  as 
the  tenant  of  his  co-defendants. 

The  cause  was  tried  at  the  last  Fall  Assizes,  at  Napanee, 
before  Morrison,  J.,  when  a  verdict  was  rendered  for  the 
plaintiff,  with  leave  to  the  defendants  to  move  for  a  non- 
suit or  verdict  to  be  entered  for  them  on  the  objections 
taken  at  the  trial,  if  the  Court  should  be  of  opinion  the 
objections  were  entitled  to  prevail. 

The  facts  appeared  to  be,  that  Margaret  Hartmar,  by 
deed  poll,  on  the  27th  February,  1843,  granted  the  land,  or 
the  reversion,  to  her  daughter,  Rosina  Gaylord.  Luther 
Gay  lord,  and  Kosina,  his  wife,  on  the  8th  of  May,  1843, 
conveyed  the  land,  for  valuable  consideration,  to  Henry 
Simmons,  in  fee;  and  Simmons, on  the  Gth  February,  1868, 
conveyed  to  two  of  the  defendants,  Simpson  and  Wycott, 
for  valuable  consideration,  in  fee.  This  was  the  defendants' 
title. 

The  plaintiff,  beside  his  possessory  title,  had  a  deed  also 
from  Margaret  Hartman  to  him  of  this  land,  dated  12th 
June,  1850. 
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The  deed  of  the  27th  February,  1843,  on  which  the  case 
turned,  was  as  follows  :  "  Know  all  men  by  these  presents, 
that  I,  Margaret  Hartman,  of,  &c.,  widow,  for  the  consider- 
ation of  the  love  and  natural  affection  which  I  have  and 
bear  unto  my  daughter  Kosina  Gaylord,  wife  of  Luther 
Gaylord,  of,  &c.,  and  for  the  further  consideration  of  the 
sum  of  five  shillings,  to  me  in  hand  paid,  fee,  have  given, 
granted,  bargained,  sold,  assigned,  released,  transferred,  con- 
veyed, and  confirmed,  and  by  these  presents  do  give,  &;c., 
unto  the  said  Rosina  Gaylord,  her  heirs  and  assigns,  all 
that  certain  tract  or  parcel  of  land,  &c.,  to  have  and  to 
hold  the  said  granted  premises,  with  all  the  privileges  and 
appurtenances  thereof,  to  her,  the  said  Rosina  Gaylord, 
her  heirs  and  assigns,  to  their  own  use  for  ever ;  reserving, 
nevertheless,  to  my  own  use,  benefit  and  behoof,  the  occu- 
pation, rents,  issues,  and  profits  of  the  said  above  granted 
premises,  for  and  during  the  term  of  my  natural  life.  In 
testimony  whereof,"  &c. 

In  Michaelmas  Term  last,  Crooks,  Q.C.,  obtained  a  rule 
calling  on  the  plaintiff*  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  on  the  following  grounds: — 

1.  That  the  plaintiff'  failed  to  shew  any  title  to  recover. 

2.  That  by  the  deed  from  Margaret  Hartman  to  Rosina 
Gaylord  a  life  estate,  or  other  interest  to  continue  for  her 
life,  was  well  reserved  to  Margaret  Hartman,  and  no  title 
founded  on  possession  could  begin  to  accrue  to  the  plaintiff* 
or  those  through  whom  he  claimed,  till  after  the  deter- 
mination of  that  life  estate. 

3.  That  such  last-mentioned  deed  operated  (if  not  other- 
wise) at.  least  as  a  covenant  to  stand  seized  to  the  use  of 
Margaret  Hartman  for  her  life,  and  consequently  created 
in  her  a  life  estate  in  the  said  land,  or  as  a  covenant  to 
stand  seized  as  to  the  remainder  to  the  use  of  Rosina  Gay- 
lord and  her  heirs. 

4.  That,  consequently,  Rosina  Gaylord,  and  those  who 
claim  through  her,  were  not  entitled  to  possession  until 
Margaret  Hartman's  death,  and  that  any  possessory  inter- 
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est  of  the  plaintiff  would  then  first  begin  to  accrue,  under 
the  Statute  of  Limitations  with  respect  to  real  estate. 

5.  That  during  the  coverture  of  Rosina  Gaylord,  the 
Statute  of  Limitations  did  not  begin  to  run  in  favour  of 
the  plaintiff. 

In  Hilary  Term  last,  Britton  shewed  cause.  The  deed 
from  Margaret  Hartman  to  Rosina  Gaylord,  her  daughter, 
is  in  fee,  and  the  reservation  of  the  life  estate  to  herself 
is  void :  Smith's  R.  P.  624-628  (ed.  1865) ;  Shep.  Touch. 
79 ;  Leith's  Black.  Com.  262-266  ;  Grant  v.  McLennan, 
16  C.  P.  395.  Rosina  Gaylord,  notwithstanding  this  reser- 
vation, was  entitled  to  the  immediate  possession  of  the 
land ;  and  if  this  be  so,  the  plaintiff's  title  by  length  of 
possession  is  complete :  Consol.  Stat,  U.  C.  ch.  88,  sec.  2, 
sub-sec.  3. 

Crooks,  Q.C„  supported  the  rule.  The  reservation  in 
the  deed  will  be  read  in  such  a  manner  with  the  whole 
context,  and  will  be  so  construed  accoi^ding  to  its  object 
and  the  intent  of  the  parties,  as  to  give  every  part  of 
it  full  effect,  if  that  be  possible.  No  part  of  it  will  be 
rejected  if  a  meaning  and  purpose  can  be  given  to  it. 
The  deed  from  Margaret  Hartman  to  Rosina  Gaylord 
shews  plainly  the  grantor  meant  to  retain  an  estate  in  the 
land  for  her  own  life,  and  to  grant  the  reversion  only  to 
Rosina  Gaylord,  her  daughter.  The  deed  was  a  voluntary 
one,  founded  on  natural  love  and  affection,  and  the  nomi- 
nal consideration  of  5s.  The  deed,  therefore,  will  be  read 
so  as  to  carry  out  this  plainly  expressed  intention.  This 
may  be  done  by  treating  the  deed  as  a  covenant  to  stand 
seised,  and  the  following  authorities  will  shew  this  may 
be  done :  Squire  v.  Ford,  9  Hare  47 ;  4  Corn.  Dig.  115- 
116,  256-257 ;  Burtons  R.  P.  172,  173  ;  Roe  d.  Wilkinson 
V.  Tranmarr,  2  Sm.  L.  C.  474 ;  S.  C,  2  Wils.  75,  WiUes 
632  ;  BroorrCs  Leg.  Max.,  4th  ed.,  522  ;  2  Saund.  on  Uses, 
79 ;  Doe  d.  Ililburne  v.  Simpson,  2  Wils.  22 ;  Chester  v. 
Willan,  2  Wms.  Saund.  96,  note  (i) ;  Doe  d.  Dyke  v.  Whit- 
tingham,  4  Taunt.  20 ;  Doe  d.  Lewis  v.  Davies,  2  M.  &  W. 
503,  511. 
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Wilson",  J. — The  defendants'  title  from  Marguret  Hart- 
man,  being  the  earlier  one,  must  prevail  against  the  later 
one  to  the  plaintiff. 

The  plaintiff's  only  ground  of  resistance  then  to  the  earlier 
deed  is  by  reason  of  his  length  of  possession  ;  but  that 
possession  is  of  no  service  to  him,  as  Mrs.  Hartman  was, 
in  conjunction  with  the  plaintiff,'  all  along  in  the  actual 
occupation  of  the  farm,  and  she  died  only  about  1865, 
unless  the  reservation  in  her  deed  to  Rosina  Gaylord  of 
the  life  estate  is  void. 

If  it  be  not  void,  that  is,  if  her  deed  to  Rosina  Gaylord 
can  be  construed  to  be  a  covenant  to  stand  seised  to  the 
use  of  Rosina  of  the  reversion,  the  life  estate  remaining 
in  Mrs.  Hartman  for  her  own  use  during  her  life,  then 
there  was  no  possession  in  the  plaintiff*  to  defeat  Mrs. 
Hartman's  interest.  He  had  no  possession  at  any  time  as 
against  her,  unless  from  the  date  of  his  deed  in  1850  till 
her  death,  at  which  time  he  had  a  title  as  against  her; 
but  that  title  determined  with  her  life  in  1865. 

The  whole  question  is,  whether  the  deed  of  Mrs.  Hart- 
man of  the  27th  February,  1843,  can  be  construed  as  the 
defendants  contend  for.  If  it  can,  the  defendants  must 
succeed  ;  if  it  cannot,  the  plaintiff  will  succeed  by  reason 
of  his  length  of  possession. 

It  is  one  of  the  rules  of  construction  applicable  to  all 
documents,  "  that  too  much  regard  is  not  to  be  had  to  the 
natural  and  proper  signification  of  words  and  sentences 
to  prevent  the  simple  intention  of  the  parties  from  taking 
effect;  for  that  the  law  is  not  nice  in  grants,  and  therefore 
it  doth  often  transpose  words  contrary  to  their  order,  to 
bring  them  to  the  intent  of  the  parties  ;"  and  that  "  the 
first  thing  we  ought  to  inquire  into  is,  what  was  the 
intention  of  the  parties.  *  *  *  If  the  intent  of  the 
parties  be  plain  and  clear,  we  ought,  if  possible,  to  put 
such  a  construction  on  the  doubtful  words  of  a  deed  as 
will  best  answer  the  intention  of  the  parties,  and  reject 
that  construction  which  manifestly  tends  to  overturn  and 
destroy  it :"  per  Willes,  C,  J.,  in  Parkhurst  v.  Smith  dem. 
Dormer,  Willes  332. 
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These  rules  and  maxims  are  said  to  have  been  collected 
from  Littleton,  Plowden,  Coke,  Hobart,  and  Finch,  and 
they  are  as  much  in  force  now  as  they  ever  were.  "  They 
are  themselves  so  full  of  justice  and  good  sense,  that  they 
do  not  want  any  authority  to  support  th^m,  and  I  do  not 
know  that  they  were  ever  yet  controverted  Ibid 

Squire  v.  Ford,  9  Hare  47 ;  Solly  v.  Forbes,  2  B.  &  B. 
38;  Ford  v.  Beech,  11  Q.  B.  852,  and  many  others  which 
might  be  added,  are  illustrations  of  the  correctness  and 
application  of  these  rules. 

It  is  quite  true  that  where  there  is  a  gift  with  a  con- 
dition inconsistent  with  and  repugnant  to  it,  the  condition 
is  void ;  and  it  is  very  true  that  the  clause  in  question 
cannot  strictly  be  treated  as  a  reservation,  which  cannot 
be  of  any  part  of  the  subject  granted,  but  must  be  of 
some  rent-service,  profit,  or  easement  issuing  out  of,  or 
arising  in  respect  of  the  subject. 

The  rule  relied  on  by  the  plaintiff  arises  where  the  deed 
must  either  operate  without  regard  to  the  condition  or 
not  operate  at  all,  and  to  prevent  an  utter  failure  of  the 
deed  the  condition  is  rejected.  But  the  rule  relied  on  by 
the  defendants  is,  that  when  a  deed  can  operate  in  two 
ways,  one  consistent  with  the  intent,  the  other  repugnant 
to  it,  the  Court  will  construe  it  so  as  to  give  effect  to  the 
intent,  putting  the  construction  on  the  entire  deed.  Solly 
V.  Forbes,  2  B.  &  B.  48 ;  Boe  v.  Tranmarr,  Willes  682 ; 
Ford  V.  Beech,  11  Q.  B.  852 ;  and  the  many  cases  collected 
in  the  notes  to  Chester  v.  Willan,  2  Saund.  96,  and  the 
following  pages,  are  instances  of  the  application  of  this 
rule. 

This  clause  may  therefore,  if  necessary,  be  transposed, 
because  the  intent  is  apparent  that  the  grantor  designed 
to  retain  a  life  estate,  and  to  dispose  of  the  reversion  only. 

The  question  then  is,  can  the  conveyance  be  read  as  if 
the  grantor  had  reserved  such  life  estate,  or  covenanted  to 
stand  seised  of  it  to  herself,  and  had  covenanted  further 
to  stand  seised  of  the  reversion  to  her  daughter  in  fee  ? 

The  case  nearest  to  it  which  I  have  found  is  Foster  v. 
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Foster,  1  Lev.  55.  There  a  deed  was  made  between  the 
mother  and  her  son  in  this  manner  :  "  Articles  of  agree- 
ment  for  conveyance  of,  &c.,  (the  tenements  in  question.) 
Imprimis,  the  said  Margery,  in  consideration  of  £20,  hath 
bargained  and  sold,  demised  and  granted,  and  doth  bargain, 
&c.,  to  Matthew  Foster  the  tenements  in  question,  to  have 
and  to  hold  to  him  and  his  heirs  for  ever ;  she  to  have  it 
during  her  life,  and  also  she  to  have  his  barn  during  her 
life,  for  her  third  part,"  &c.  The  jury  found  that  the 
articles  were  made  as  well  in  consideration  of  natural 
affection  as  of  £20,  but  no  execution  by  livery  or  enrol- 
ment. She  afterwards  made  a  feoffment  of  the  lands  to 
Nicholas  Foster,  the  defendant,  against  whom  Matthew 
brought  this  ejectment. 

The  question  was,  whether  those  articles  amounted  to  a 
covenant  to  stand  seised  to  the  use  of  Matthew ;  and  it 
was,  after  argument,  adjudged  for  the  defendant  that  the 
articles  did  not  raise  any  use,  but  rested  only  in  covenant, 
and  as  preparatory  agreements  :  "  First,  from  the  title, 
namely,  articles,  &c.  Secondly,  she  to  have  all  for  her 
life,  which  is  but  an  agreement  she  should  have  it. 
Thirdly,  that  she  should  have  his  ham :  this  rests  only 
on  covena.nt,  and  if  the  estate  should  pass  to  her  by  way 
of  use,  and  she  have  covenant  only  for  the  barn,  it  would 
be  unequal." 

In  Sid.  82,  the  same  case  is  reported,  and  it  is  said  the 
deed  was  held  void,  because  the  intent  of  the  parties  was 
that  it  should  not  operate  by  way  of  use,  but  that  it 
should  only  be  as  articles  of  covenant  and  agreement,  and 
that  no  particular  estate  could  be  reserved  to  the  one 
parting  with  his  estate,  and  for  this  cause  the  deed  to  the 
eldest  son  was  void. 

In  1  Keble  it  is  reported  in  four  places,  pp.  160,  226,  274, 
319.  In  p.  226  the  Judges  thought  the  reservation  of 
the  particular  estate  void.  In  p.  274  the  Judges  agree 
in  this,  that  the  intent  appeared  the  deed  should  not  pass 
by  way  of  use,  though  they  express  themselves  differently. 
In  p.  319,  Windham,  J.,  was  of  opinion  ,tliere  was  no 
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intention  to  convey  at  common  law  or  by  way  of  use,  for 
the  articles  were  only  of  agreement  referring  to  a  future 
conveyance,  and  that,  as  in  Pitfield  v.  Pierce,  March  50, 
the  grantor  did  not  intend  to  t^ke  an  estate  for  life, 
punishable  for  waste  at  the  will  of  her  son,  but  to  have 
an  estate  unsubjected  to  waste ; "  and  he  said,  "  no 
difference  being  betwixt  a  demise  after  my  death  and  a 
reservation  to  me  during  life,"  so  Pitfield's  case  was  un- 
answerable. 

Twisden,  J.,  said  :  "  And  take  this  (she  reserving)  as  a 
reservation,  or  condition,  or  exception,  it  is  repugnant  to 
the  deed,  had  it  been  executed  as  a  feoffment ;  ayd  so  this 
conveyance  being  void  in  the  fabric  shall  not  be  supported 
as  a  covenant  to  stand  seised." 

Fitjielcl  V.  Pierce,  March  50,  is  to  the  same  effect,  Rolle, 
J.,  being  of  opinion  that  a  gift  of  the  remainder  after  the 
death  of  grantor  was  void.  Twisden,  J.,  was  of  opinion 
the  deed  was  good  as  a  covenant  to  stand  seised. 

In  Ccdlard  v.  Callard,  Cro.  Eliz.  344,  Poph.  47,  the 
grantor,  being  seised  in  fee,  in  consideration  of  a  marriage 
of  his  son  Eustace,  said  these  words  to  his  son,  upon  the 
land  :  "  Eustace,  stand  forth  :  I  do  here,  reserving  an  estate 
for  my  oivn  and  my  luife's  life,  give  thee  these  my  lands, 
and  Barton,  to  thee  and  thy  heirs."  The  Queen's  Bench 
held  this  a  good  conveyance,  though  on  very  unsatisfac- 
tory contradictory  reasons  assigned  by  the  Judges.  But 
i  t  was  reversed  in  the  Exchequer  Chamber,  on  the  ground 
that  a  use  could  not  be  declared  without  a  deed. 

It  is  quite  clear  that  a  covenant  to  stand  seised  may  be 
in  futuro,  which  is  the  very  point  of  decision  in  Roe  v. 
Tranmarr,  and  after  an  estate  for  life  reserved  to  the 
grantor,  thus  reversing  the  decision  even  of  the  House  of 
Lords  in  Samon  v.  Jones,  2  Ventr.  319 ;  and  this  life  or 
preceding  estate  may  arise  by  implication  :  Pybus  v.  Mit- 
ford,  1  Ventr.  872. 

In  Carter  v.  Kungstead,  Owen  84,  Periam,  J.,  said  : 
"  If  a  man  covenants  upon  consideration  to  be  seised  to 
the  use  of  himself  for  life,  and  after  to  the  use  of  his  son. 
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but  he  further  says  that  his  meaning  is  his  wife  shall  have 
it  for  her  life,  this  is  not  a  void  clause,  but  good  to  the 
wife." 

If  the  clause  in  the  fleed  under  consideration  is  opera- 
tive at  all,  it  is,  according  to  Cro.  Eliz.  345,  in  its  proper 
place  after  the  habendum,  for  an  exception  was  taken  in 
that  case  that  the  words  reservant  preceded  instead  of 
followed  the  hahenduon^,  hut  it  was  held  sufficient,  "  for  the 
law  shall  marshal  it  according  to  the  intent." 

The  case  of  Crossing  v.  Scudamore,  1  Yentr.  137;  shews 
how  the  cases  of  Foster  v.  Foster  and  Pitfield  v.  Pierce 
were  then  considered  to  have  been  decided. 

I  now  refer  to  Roe  v.  Tranmarr,  which  shews  that  all 
previously  decided  cases  which  determined  that  the  grantor 
could  not  reserve  an  estate  for  life  to  himself,  or  could  not 
grant  a  freehold  in  futuro  by  a  covenant  to  stand  seised, 
are  expressly  overruled ;  and  to  the  case  of  Doe  dem.  Lewis 
V.  Davies,  2  M*.  &  W.  503,  in  v/hich  the  Court  of  Exchequer, 
in  accordance  with  what  v/as  said  in  Roe  v.  Tranmarr, 
Willes  682,  decided  that  a  covenant  with  a  stranger  that 
he  should  stand  seised  to  the  use  of  those  who  were  within 
the  benefit  of  the  consideration  was  valid,  thus  overruling, 
as  the  case  of  Roe  v.  Tranmarr  virtually  had  done,  all  the 
older  decisions  to  the  contrary. 

I  am  of  opinion  that  this  deed  from  Margaret  Hartman 
to  Rosina  Gaylord,  her  daughter,  may,  to  give  effect  to  the 
plain  intent  of  the  parties,  be  regarded  as  a  covenant  to 
stand  seised,  and  that  the  clause  of  reservation  stands  in 
its  proper  place .  after  the  habendum,  a,nd  that  the  reserva- 
tion may  be  construed  just  as  if  it  had  been  part  of  the 
habendum,  in  which  case  the  conveyance  would  have  been 
to  Rosina  Gaylord  in  fee,  after  the  death  of  the  grantor, 
for,  as  already  stated,  there  is  "no  difference  between  a 
demise  after  my  death  and  a  reservation  to  me  during  life." 

There  was  something  mentioned  as  to  registration,  but 
it  was  not  relied  on.  It  was  admitted  if  this  reservation 
were  good  the  defendants  must  succeed,  and  I  think  it  is 
good. 
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The  rule  |miist  ^therefore  be  made  absolute  to  enter  a 
nonsuit. 

Morrison,  J.,  concurred. 

Richards,  C.  J.,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  absolute. 


Carr  et  al.  v.  Tannahill  et  al. 

Agreement — Champerty  and  maintenance. 

The  plaintiffs  having  filed  a  bill  for  specific  performance  of  a  contract  by 
one  R.  to  sell  a  certain  mine  to  them,  it  was  agreed  between  the 
plaintiffs  and  T.,  one  of  the  now  defendants,  while  such  suit  was 
pending,  that  certain  peisons,  should  purchase  said  mine  from  the 
plaintiffs  :  that  they  should  deposit  the  money  required  for  security 
for  costs,  which  the  plaintiffs  had  been  ordeied  to  give  in  said  suit, 
and  nay  all  costs  incurred  or  to  be  incurred  therein,  or  any  other  suit 
brought  or  defended  by  them  respecting  said  mine,  and  pay  all  moneys 
due  for  the  purchase  thereof,  and  allot  to  each  of  the  plaintiffs  a 
twentieth  share  therein,  if  they  should  succeed  in  getting  a  title 
through  the  suit ;  and  that  they  would  settle  all  claims  of  Messrs.  E. 
&  Gr.  against  the  plaintiffs. 

The  plaintiffs  having  sued  defendants  on  the  last  mentioned  covenant, 
Ildd,  upon  demurrer  to  a  plea  setting  out  the  transaction,  that  the 
agreement  was  void  for  champerty  and  maintenance,  and  they  therefore 
could  not  recover. 

The  plaintiffs  replied  to  the  plea  on  equitable  grounds,  that  in  the  Chan- 
cery suit  defendants  were  added  as  plaintiffs,  and  defendants  therein  in 
their  answer  set  up  against  them  that  this  agreement  was  void  for 
champeity,  which  they  denied,  and  on  the  hearing  the  cause  was 
compromised,  and  a  decree  made  by  agieement  by  which  detendants 
were  allotted  a  certain  portion  of  the  land,  for  which  they  leceived 
a  conveyance,  and  the  agreement  declared  on  was  treated  and  acted 
upon  by  all  paities  and  treated  by  the  Couit  as  valid.  Remarks  by 
Wilson,  J.,  as  to  the  etiect  of  this  replication. 

Declaration  on  defendants'  covenant  to  settle  any 
claims  of  William  W.  Elmer  and  Robert  Gray  agaiost  the 
plaintiffs  in  relation  to  a  certain  mine,  called  the  Richard- 
son mine,  averring  that  said  Elmer  and  Gray  recovered 
judgments  against  the  plaintiffs,  which  defendants  had  not 
paid. 

Plea, — that  before  the  making  of  the  unlawful  agree- 
ment hereinafter  mentioned,  the  said  plaintiffs  filed  their 
28 — ^VOL.  XXX  U.C.R. 
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bill  of  complaint  in  the  Court  of  Chancery  for  the  Province* 
of  Ontario  against  one  J ohn  Richardson,  Alfred  Austee, 
C.  NichoUs,  and  James  St.  Charles,  to  compel  the  said  J  ohn 
Richardson  to  specifically  perform  a  certain  agreement 
made  between  the  said  Richardson  and  the  plaintiffs  for 
the  sale  by  the  said  Richardson  to  the  plaintiffs  of  all  the 
ores  and  minerals  whatsover  in,  upon,  or  under  certain 
lands  and  premises  situate  in  the  township  of  Madoc,  in 
the  County  of  Hastings,  being  a  part  of  the  east  half  of  lot 
number  eighteen  in  the  fifth  concession  of  the  said  town- 
ship of  Madoc,  comprising  about  twenty  acres  of  land,  more 
or  less,  particularly  described  in  said  bill,  on  payment  by 
the  said  plaintiffs  to  the  said  Richardson  of  the  sum  of 
$20,000  of  lawful  money  of  Canada,  on  which  said  land 
and  premises  was  situated  what  was  then  and  since  known 
as  "  The  Richardson  Gold  Mine ;"  and  that  a  certain  other 
agreement  made  between  the  said  Richardson  and  the  said 
other  defendants  in  said  Chancery  suit  might  be  declared 
void  and  given  up  to  be  cancelled  :  that  after  the  filing  of 
the  said  bill  of  complaint,  and  while  the  said  suit  was 
pending  and  in  progress,  and  being  prosecuted  by  the 
plaintiffs  against  the  said  John  Richardson  for  the  said 
specific  performance  as  aforesaid,  such  proceedings  were 
had  and  taken  that  the  said  plaintiffs  were  ordered  and 
compelled  to  give  security  for  the  costs  of  the  said  John 
Richardson  incurred  by  him  in  his  defence  to  the  said  bill 
of  complaint :  that  after  the  filing  of  the  said  bill  of  com- 
plaint, and  while  the  said  suit  was  being  prosecuted  by  the 
plaintiffs  against  the  said  Richardson  and  the  said  other 
defendants  therein  as  aforesaid,  it  was  wrongfully  and 
unlawfully  agreed  by  and  between  the  plaintiffs  and  the 
defendant  Robert  Tannahill,  amongst  other  things,  that 
certain  persons  designated  in  the  same  unlawful  agreement 
subscribers  and  stockholders  in  Belleville,  should  purchase 
from  ih3  plaintifis  the  said  Richardson  Gold  Mine,  respect- 
ing which  the  said  suit  was  then  pending,  and  in  or  to 
which  they  had  before  then  no  title  or  claim,  at  the  sum  of 
$40,000,  made  up  as  in  the  said  agreement  hereinafter 
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mentioned;  and  it  was  further  agreed  that  they  should 
deposit  the  money  required  for  security  for  costs  in  the 
said  suit,  and  should  pay  all  moneys  to  the  solicitors  of  the 
said  plaintiffs  in  the  said  suit,  being  the  plaintiffs  in  this 
suit,  for  carrying  on  the  said  suit  in  Chancery  then  pend- 
ing, with  all  retaining  fees  and  costs  and  expenses  due  on 
account  of  said  suit,  and  should  attend  to  the  prosecution 
of  the  said  suit,  or  any  other  suits  that  might  be  brought 
or  defended  by  them  in  or  about,  touching  or  concerning 
the  said  mine,  and  would  pay  the  costs  thereof;  and 
further,  would  raise  the  money  and  pay  all  sums  due  to 
the  said  Richardson  and  one  Powell  for  the  purchase  of 
said  mine  ;  and  it  was  further  thereby  agreed  that  the 
said  plaintiffs  should  have  an  interest  of  one-twentieth 
part  each  in  the  said  property  free  of  costs  or  expense  to 
them,  provided  the  issue  of  the  said  Chancery  suit,  or  any 
suits  or  arrangements,  should  give  to  said  plaintiffs  a  good 
title  and  conveyance  from  said  Richardson  and  Powell  to 
said  mine.  And  the  defendants  say  that  the  said  unlawful 
and  corrupt  agreement  was  reduced  to  writing,  signed, 
sealed,  and  executed  under  the  hands  and  seals  of  the  said 
plaintiffs  and  the  said  defendant  Robert  Tannahill,  and  is 
in  the  words  following,  that  is  to  say : — 

•'This  agreement  made  this  first  day  of  February,  1867,  by  and  be- 
tween Joseph  Fiagg  Carr  and  Earle  W.  Johnson  of  Boston,  in  the  State 
of  Massachussetts,  gentlemen,  and  Eobert  Tannahill  of  Belleville,  in  the 
County  of  Hastings,  and  Province  of  Canada  West,  and  other  gentlemen 
in  Belleville  aforesaid,  who  may  become  parties  to  this  agreement  in 
reference  to  the  Richardson  Gold  Mine. 

''1.  The  subscribers  and  stockholders  in  Belleville  are  to  purchase  said 
mine  at  the  round  sum  of  $40,000,  to  be  made  up  as  hereinafter  men- 
tioned. 

"  2.  Said  subscribers  and  stockholders  are  to  deposit  the  money  required 
for  security  for  costs  m  Court,  and  to  pay  all  moneys  to  the  solicitors  of 
said  Carr  and  Johnson  for  carrying  on  the  suit  in  Chancery  now  pending, 
with  all  the  retaining  fees  and  costs  and  expenses  due  on  account  of  said 
suit  not  now  paid,  and  to  attend  to  the  prosecution  of  said  suit,  or  any 
suitij  that  may  be  brought  or  defended  by  them  in  or  about  said  mine, 
and  to  pay  the  costs  thereof. 

".3.  Said  subscribers  and  stockholders  are  to  raise  the  money  and  pay 
all  sums  due  and  payable  to  one  Richardson  and  Powell  for  the  purchase 
of  said  mine,  and  the  mining  rights  thereof,  and  to  allot  to  said  Carr  and 
Johnson  the  sum  of  ^2,000  each,  of  paid  up  stock,  being  in  all  the 
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sum  of  $4,000  of  paid  up  stock  (at  a  basis  or  valu'^tion  of  ^40,000  for 
all  said  stocks  or  saici  property),  and  at  the  same  ratio  if  said  property 
shouM  be  put  into  a  corporation  or  joint  stock  company  (it  being  under- 
stood that  said  Carr  and  Johnson  are  to  have  an  interest  of  one  twentieth 
part  each  in  said  property,  free  of  costs  or  expense  to  them)  in  said  mine  : 
provided  the  issue  of  the  Chancery  suit,  or  any  suits  or  arrangements, 
give  to  the  said  Carr  and  Johnson  a  good  title  and  conveyance  from 
Richardson  and  Powell  to  said  mine. 

"4.  Said  subscribers  and  stockholdei-s  are  to  settle  any  claims  or  sup- 
posed claims  that  one  Dr.  William  W.  Elmer  and  Robert  Gray,  of  Madoc, 
in  said  County  of  Hastings,  have  or  pretended  to  have  against  said  Carr 
and  Johnson,  at  such  compromise  as  may  be  effected. 

5.  Said  Carr  and  Johnson  authorize  their  solicitors,  Messr.  Diamond 
and  Dickson,  to  carry  out  this  arrangment,  and  agree  to  sign  any  deeds 
or  documents  v/hich  may  be  necessary  to  convey  their  interest  in  said 
mine,  a  .d  to  carry  out  this  arrangement. 

"  6.  This  agreement  is  to  be  null  and  void  unless  accepted  by  said  Tan- 
nahill  and  others  within  thirty  days  from  the  date  first  above  written,  and 
notice  thereof  given  to  said  Carr  and  Johnson,  and  in  case  this  proposi- 
tion is  so  accepted  by  said  Tannahill  and  others  they  agree  to  do  all  acts 
and  things  herein  stipulated  for  them  to  do,  and  to  make  and  execute  on- 
their  part  all  papers  or  documents  necessary  to  carry  out  their  part  of  this 
agreement,  or  binding  them  so  to  carry  it  out. 

^'  Witness  the  hands  and  seals  of  the  parties  the  day  and  year  first 
above  written. 

(Signed)  ''JOSEPH  FLAGG  CAER.  [L  S.] 
''  "  EAHL  W.  JOHNSONT.  [L.S.] 
' '         "  ROBERT  TAN  NAHILL.  [L.S.] 

''  In  presence  of 
(Signed)       ''  JOHN  SALMON." 

That  the  suit  in  Chancery  mentioned  in  the  said  illegal 
agreement  was  and  is  the  same  suit  mentioned  in  the  plea, 
and  was  pending  at  the  time  of  the  making  of  the  said 
unlawful  agreement ;  and  that  the  said  Richardson  mine 
mentioned  in  the  declaration  in  this  cause  was  and  is  the 
same  Richardson  Gold  Mine  mentioned  in  said  unlawful 
agreement  aforesaid,  and  that  the  said  Robert  Tannahill 
before  and  at  the  time  of  the  making  of  the  said  unlawful 
agreement  was  not,  nor  were  the  said  subscribers  and  stock- 
holders, or  the  defendants,  or  any  of  them,  entitled  to  or 
interested  in  the  said  Richardson  Gold  Mine,  or  the  pro- 
perty the  subject  matter  of  the  said  Chancery  suit;  and 
further,  that  it  is  by  the  above  recited  agreement  that  the 
plaintiffs  allege  that  the  defendants  covenanted  as  in  the 
declaration  alleged,  which  said  agreement  defendants  say 
was  and  is  the  deed  in  the  declaration  mentioned.  And  the 
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defendants  further  say  that  the  said  deed  was  an  agreement 
for  the  prosecution  and  carrying  on  of  the  said  Chancery 
suit  then  pending  by  the  purchaser  at  the  costs  and  charges 
of  the  purchaser,  and  not  of  the  plaintiffs,  with  a  provision, 
as  part  of  the  consideration  for  so  doing,  for  a  division  of 
the  subject  matter  of  the  said  Chancery  suit  between  the 
said  purchaser  and  the  plaintiffs  in  case  of  success,  free  of 
costs  and  expenses  of  said  suit  to  the  plaintiffs,  and  was 
and  is  void  in  law. 

The  plaintiff  demurred  to  this  plea,  on  the  ground  that 
it  was  not  alleged  that  in  the  making  of  the  agreement  any 
of  the  parties  acted  with  a  corrupt  or  improper  motive  : 
that  the  agreement  neither  amounted  to  champerty  nor 
maintenance,  nor  was  otherwise  illegal;  and  that  the  plea 
was  in  confession  and  avoidance  as  to  defendant  Tannahill 
only,  while  it  purported  to  be  the  joint  plea  of  all. 

There  was  also  a  replication  on  equitable  grounds,  that 
the  said  bill  of  complaint  was  amended,  and  the  defend- 
ants, with  others,  known  as  the  said  "  subscribers  and 
stockholders  in  Belleville,"  in  the  declaration  mentioned, 
were  added  as  parties,  plaintiffs,  and  the  defendants  there- 
in by  their  answer  set  up  as  against  the  present  defendants 
and  others  aforesaid  that  the  agreement  now  declared  on 
and  set  out  in  said  plea  was  bad  and  void  for  champerty, 
which  was  denied  by  the  now  defendants  and  others  afore- 
said, whereupon  the  cause  came  on  for  hearing,  and  was  com- 
promised by  the  parties  to  said  suit,  and  a  decree  was  made 
by  the  said  Court  of  Chancery  in  pursuance  of  their  agree- 
ment, by  which  decree  the  said  defendants  were  allotted, 
with  the  others,  the  "  subscribers  and  stockholders  in 
Belleville"  aforesaid,  certain  portions  of  the  land  mentioned 
in  said  agreement,  and  by  virtue  thereof,  and  certain  other 
benefits  thereunder,  and  certain  conveyances  were  exe- 
cuted under  said  decree  securing  the  same  to  them,  whicli 
they  also  accepted,  and  the  said  agreement  declared  on  was 
treated  and  acted  upon  by  all  the  parties  as  a  good  and 
valid  agreement  in  law,  and  was  so  recognized  by  the  said 
Court  of  Chancery  by  the  said  decree,  and  the  lands  to 
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which  the  said  defendants  so  became  entitled  as  aforesaid 
were  the  same  which  the  said  E.  and  G.  procured  a  bond 
therefor  to  the  plaintiffs  from  the  said  John  Richardson,  as 
stated  in  the  declaration.  And  the  plaintiffs  further  allege 
that  the  said  agreement  set  out  in  the  said  plea  was  made 
and  entered  into  by  the  plaintiffs  with  the  defendants  in 
the  United  States  of  America,  they  then  being  subjects  of 
that  country,  domiciled  there. 

To  this  replication  the  defendants  demurred. 

J.  H.  Cameron,  Q.C.,  for  the  demurrer,  cited  Williams  v. 
Protheroe,  3  Y.  &  J.  129,  5  Bing.  300 ;  Stevens  v.  Bagwell, 
15  Ves.  139 ;  Wood  v.  Dovjnes,  18  Ves.  128 ;  Wood  v. 
Griffi^th,  1  Swanst.  56 ;  Vin.  Ab.,  Hawk  P.  C,  Com.  Dig., 
Title  "  Maintenance." 

Bell,  Q.  C,  (of  Belleville)  contra,  cited  Reynell  v.  Sprye, 
8  Hare  222 ;  Kerr  v.  Brunton,  24  U.  C.  R.  390 ;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432 ;  JJeHoghion  v.  Money,  L.  R.  2 
Ch.  App.  164;  Stanley  y.  Jones,  7  Bing.  369. 

Morrison,  J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants  on  the  demurrer  to  the  plea. 

The  bargain  which  the  pleadings  disclose  amounts  to 
this  : — the  defendants  agreed  with  the  plaintiffs  to  purchase 
from  the  plaintiffs  certain  mining  property,  the  right  to  such 
property  at  the  time  of  such  bargain  being  the  subject  of  a 
Chancery  suit  then  pending  against  the  parties  therein 
named  to  compel  specific  performance  of  an  alleged  sale  of 
such  property  to  the  plaintiffs,  the  defendants  agreeing,  for 
the  purpose  of  the  maintainance  of  such  suit,  to  provide 
and  deposit  in  the  Court  of  Chancery  a  sum  sufficient  to 
answer  the  costs  of  the  defendants  in  the  Chancery  suit, 
and  to  pay  all  costs  to  the  plaintiffs'  solicitors  for  carrying 
on  the  suit  in  Chancery,  and  all  retaining  fees  and  costs 
then  due  and  not  paid,  and  to  attend  to  the  prosecuting  of 
the  suit,  or  any  suits  that  might  be  brought  or  defended 
by  them  respectilig  such  property,  and  to  pay  the  costs 
thereof ;   the  agreement  further  providing,  that  if  the 
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Chancery  suit,  or  any  such  suits,  gave  to  the  plaintifis  a 
good  title  or  conveyance  to  the  mining  property,  that 
the  property  so  recovered  should  be  divided  in  such  a 
manner  as  to  give  to  the  plaintiffs  one-tenth  part  of  the 
same. 

In  the  case  of  Williams  v.  Frotheroe,  3  Y.  &  J.  129, 
cited  by  the  plaintiffs.  Best,  L.  C.  J.,  says  :  "  Champerty  is, 
according  to  the  definition  of  Lord  Coke,  a  bargain  with 
the  demandant  or  tenant,  plaintiff  or  defendant,  to  have 
part  of  the  thing  in  suit,  if  he  prevail  tlierein,  for  main- 
tenance of  this  or  that  suit." 

And  Lord  Loughborough,  in  Wallis  v.  T/ie  Duke  of 
Portland,  3  Ves.  Jun.  502,  after  referring  to  Hawkins, 
P.  C,  says  :  "  Statutes  prohibiting  particular  species  oi* 
maintenance  add  penalties ;  but  it  is  laid  down  as  a 
fundamental  authority,  that  maintenance  is  not  malum 
prohibitum,  but  malum  in  se :   that  parties  shall  not ; 
by  their  countenance  aid  the   prosecution  of  suits  of; 
any  kind ;  which  every  person  must  bring  upon  his  own  i 
bottom,  and  at  his  own  expense.    There  is  no  case  in  con-  \ 
tradiction  to  this." 

And  Tindal,  C.  J.,  in  Stanley  v.  Jones,  7  Bing.  369,  in 
giving  judgment  says  :  "  The  offence  of  champerty  is  defined  \ 
in  the  old  books  to  be  the  unlawful  maintenance  of  a  suit  in  | 
consideration  of  some  bargain  to  have  part  of  the  thing  in  f 
dispute,  or  some  profit  out  of  it.    That  this  was  considered  ' 
in  earlier  times,  and  in  all  countries,  an  offence  pregnant 
with  great  mischief  to  the  public,  is  evident  from  the 
provisions  made  by  our  own  law  in  the  statutes  West- 
minister first  and  second,  and  fron>  the  language  of  the  civil 
law,  which  was  afterwards  received  as  the  law  over  the 
greater  part  of  the  continent.    The  object  of  the  law  was? 
not  so  much  to  prevent  the  pui chase  or  assignment  of  a  ; 
matter  then  in  litigation,  as  the  purchase  or  assignment  of 
a  matter  in  litigation  for  the  purpose  of  maintaining  the 
action,  as  is  evident  from  Lord  Coke's  reading  on  Stat.  / 
West.  2,  ch.  49,   *    *    evidently  pointing  to  the  distinc- 
tion, that  the  offence  of  champerty  consisted  in  purchasing 
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an  interest  in  the  thing  in  dispute,  with  the  object  of  main- 
taining and  taking  part  in  the  litigation ;  and  we  see  no 
reason  to  doubt  that  the  offence  of  champerty,  in  this 
restricted  sense,  remains  the  same  as  heretofore." 

And  so  in  the  case  of  Prosser  v.  Edmonds,  1  Y.  &  C.  at 
page  497,  the  Lord  j  Chief  Baron  says:  "All  our  cases  of 
maintenance  and -champerty  are  founded  on  the  principle 
that  no  encouragement  should  be  given  to  litigation  by 
the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce.  There  are  many  cases 
where  the  acts  charged  may  not  amount  precisely  to  main- 
tenance or  champerty,  yet  of  which  upon  general  principles, 
and  by  analogy  to  [  such  acts,  a  '  court  of  equity  will  dis- 
courage the  practice."  And  after  referring  to  the  case  of 
Wood  V.  Dowries,  cited  by  the  plaintiffs'  counsel  in  this 
case,  and  the  judgment \ of /Lord  Eldon,' Lord]^  Abinger 
proceeds  :  "  Here  the  proceeding  is  the  converse  of  that 
in  Wood  V.  Dowries.  It  is  not  to  set  aside  the  con- 
veyance in  question,  but  to  establish  it.  The  principle 
is  the  same  in  both  cases  ;  for  if,  under  the  circumstances, 
Robert  Todd  had  filed  his  bill  against  .'  the  ^plaintiffs,  I 
should  have  declared  it  to  be  a  void  deed,  and  should 
have  ordered  it  to  be  set  aside.  Upon  the  same  facts, 
therefore,  I  ought  to  refuse  to  establish  the  deed  in  their 
favour."  And  at  the  end  of  his  judgment  he  says :  "  Upon 
these  principles  it  appears  to^me  that  is  a  o.ase  of  a 
purchase  of  a  litigated  title.  Many  cases  are  to  be  found 
to  the  effect,  that  where  the  title  is  actually  in  litigation, 
an  agreement  to  divide  the  subject  of  dispute  is  not  avail- 
able in  equity.  But  the  policy  of  the  law  is  not  confined 
to  those  cases  only." 

I  refer  to  this  authority  as  well  for  the  general  principle 
and  rule  of  law,  and  as  being  applicable  to  this  case  in 
another  point  of  view.  Here  the  plaintiffs  are  the  parties 
whose  litigated  title  was  bargained  for,  and  are  seeking  to 
enforce  the  contract,  and  the  case  cited  shews  that  the 
principle  is  the  same  whether  the  plaintiff  in  a  cause  is 
seeking  to  enforce  such  a  contract  or  to  set  it  aside. 
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The  latest  case  bearing  on  the  subject  is  that  of  Hilton 
V.  Woods,  L.  R.  4  Eq.  433.  That  was  a  case  relating  to  coal 
mines.  One  Wright,  a  solicitor,  asked  the  plaintiff  if  he 
was  aware  that  he  was  entitled  to  the  coal  mines.  The 
plaintiff  expressed  his  doubt  as  to  his  title,  when  Wright 
said  he  was  so  clear  that  he  would  guarantee  him  against 
any  costs.  A  verbal  arrangement  was  made  to  the  effect 
that,  in  consideration  of  such  guarantee,  Wright  should 
have  a  portion  of  the  value  of  the  property,  that  is,  what- 
ever he  should  make  of  it.  It  was  there  contended  that 
the  bargain  amounted  to  champerty  and  maintenance,  and 
that  the  suit  instituted  by  the  plaintiff  Wright  under  such 
circumstances  should  ftiil.  Sir  R.  Malins,  V.  C,  said  :  "  I 
have  carefully  examined  all  the  authorities  which  were 
referred  to  in  support  of  this  argument,  and  they  clearly 
establish  that  whenever  the  right  of  the  plaintiff,  in 
respect  of  which  he  sues,  is  derived  under  a  title  founded 
in  champerty  or  maintenance,  his  suit  will  on  that  account 
necessarily  fail.  *  *  *  It  is  clear  that  the  bargain 
between  the  plaintiff  and  Mr.  Wright  amounted  to  main- 
tenance, and  if  the  latter  had  been  the  plaintiff,  suing  by 
virtue  of  a  title  claimed  under  that  contract,  it  would  have 
been  my  duty  to  dismiss  his  bill."  And  the  learned  Vice 
Chancellor  refers  to  various  cases  cited  in  his  judgment, 
among  others  that  of  Sprye  v.  Porter,  7  E.  &  B.  58. 

There  the  plea  was  demurred  to,  as  here.  In  that  case 
the  parties  did  not  contract  to  pay  or  indemnify  against 
costs,  or  to  carry  on  the  litigation,  but  agreed,  in  conside- 
ration of  receiving  a  tenth  of  the  property,  to  furnish 
information  and  supply  the  evidence  ;  and  Lord  Campbell, 
C.  J.,  after  holding  that  the  agreement  set  out  in  the 
declaration  did  not  amount  to  champerty,  says  :  "  But 
when  we  come  to  the  pleas  demurred  to,  Vv^e  think  it 
equally  clear  that,  giving  credit  to  their  allegations,  they 
shew  the  agreement  to  be  illegal.  There  can  be  no  doubt 
that  the  defendant  is  at  liberty  to  allege  that  the  written 
agreement  declared  upon  was  merely  colourable,  and  to  dis- 
close as  a  defence  the  real  nature  of  the  transaction."  And 
29 — VOL.  XXX  u.c.R. 
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after  referring  to  the  allegations  in  the  plea,  he  says  : 
"  The  plaintiff  purchases  an  interest  in  the  property  in 
dispute,  bargaining  for  litigation  to  recover  it,  and  under- 
takes to  maintain  the  defendant  in  the  suit  in  a  manner  of 
all  others  the  most  likely  to  lead  to  perjury,  and  to  a  per- 
version of  justice.  Upon  principle,  such  an  agreement  is 
clearly  illegal,  and  Stanley  v.  Jones,  7  Bing.  869,  is  an 
express  authority  to  this  effect." 

And  Mr,  Story,  in  his  work  on  Equity  Jurisprudence, 
Vol.  II.,  sees.  1049,  1050,  after  in  the  previous  sections 
referring  to  the  doctrine  of  the  common  law  as  to  champerty 
and  maintenance,  says :  "  But  still  Courts  of  Equity  are 
ever  solicitous  to  enforce  all  the  principles  of  law  respecting 
champerty  and  maintenance ;  and  they  will  not  in  any 
case  uphold  an  assignment  which  involves  any  such  offen- 
sive ingredients.  Thus,  for  instance,  Courts  of  Equity, 
equally  with  Courts  of  Law,  will  repudiate  any  agreement 
or  assignment  made  between  a  creditor  and  a  third  person, 
to  maintain  a  suit  of  the  former,  so  that  they  may  share 
the  profits  resulting  from  the  success  of  the  suit;  for  it 
will  be  a  clear  case  of  champerty."  And  after  referring  to 
some  examples  he  proceeds,  in  sec.  1050 ;  "  But,  consistently 
with  these  principles,  a  party  may  purchase,  by  assignment, 
the  whole  interest  of  another  in  a  contract  or  security,  or 
other  property,  which  is  in  litigation,  provided  there  be 
nothing  in  the  contract  which  savors  of  maintenance ;  that 
is,  provided  he  does  not  undertake  to  pay  any  costs  or 
make  any  advances  beyond  the  mere  support  of  the  exclu- 
sive interest,  which  he  has  so  acquired." 

In  my  opinion  the  agreement  before  us  comes  within  the 
principles  laid  down  in  the  cases  and  authorities  referred 
to.  It  contains  all  the  ingredients  which  are  obnoxious 
to  public  policy,  and  which  constitute  maintenance  and 
champerty.  It  contains  an  undertaking  to  remove  an 
impediment  in  the  way  of  proceeding  with  the  suit  in 
question  by  paying  into  Court  the  money  required  as 
security  for  the  defendants'  costs.  It  further  provides  for 
the  payment  of  all  the  costs  then  incurred,  and  for  all 
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future-costs  in  that  suit,  or  in  any  other  suit  necessary  to 
be  brought  or  defended  respecting  the  subject  matter, 
and  also  that  the  defendants  shall  attend  to  the  prosecution 
of  the  suit ;  and  it  further  provides  for  a  division  of  the 
property  in  the  event  of  the  sui^t  being  favourable,  viz., 
that  the  plaintiff  shall  be  entitled  to  receive  one-tenth 
part,  and  the  defendants  and  their  associates  nine-tenths. 

During  the  argument  it  was  said  that  in  modern  times 
the  law  relating  to  maintenance  has  been  relaxed  in  its 
application.    No  doubt  the  former  strict  rule  of  law  in 
some  instances  is  perhaps  inapplicable  to  the  present  state 
of  society,  but  upon  examination  of  the  latest  decisions  the 
early  law  and  principles  are  still  recognized  and  adhered 
to.    It  seems  to  me  if  we  were  to  hold  that  the  agreement 
under  discussion  was  not  one  tainted  with  maintenance 
and  champerty  we  would  virtually  ignore  all  the  principles 
upon  which  the  previous  decisions  proceeded.    I  see  no  / 
ground  upon  which  the  ptirchase  of  a  disputed  right  upon  j 
such  terms  as  this  agreement  and  the  allegations  in  the ' 
plea  disclose  should  be  sanctioned. 

It  is  true,  as  said  by  Mr.  Story,  (2  Equ.  Jur.  sec.  1054)  : 
"  There  is  no  principle  in  equity  which  prevents  a  creditor 
from  assio:nin<j  his  interest  in  a  debt  after  the  institution 
of  a  suit  therefor,  as  being  within  the  statutes  against 
champerty  and  maintenance.  Such  an  assignment  gives 
the  person  to  whom  it  is  made  a  right  to  institute  a  new 
proceeding,  in  order  to  obtain  the  benefit  of  the  assign- 
ment, and  the  proper  mode  of  doing  this  is  by  the  assignee 
filing  a  supplemental  bill  (if  the  suit  is  still  pending) 
making  the  assignor  and  the  debtor  defendants.  But  if  the 
assignment  contains  an  agreement  that  the  assignee  is  to 
indemnify  the  assignor,  not  only  against  all  costs  incurred 
and  to  be  incurred,  with  reference  to  the  subject  matter 
assigned,  but  also  against  all  costs  to  be  incurred  in  that 
suit  for  collateral  objects  and  claims,  totally  distinct  from 
the  subject  matter  assigned,  it  will  be  held  void  for  main- 
tenance."   And  see  Harrington  v.  Long,  2  My.  &  K.  590. 

On  the  whole,  I  am  of  opinion  that  our  judgment  should 
be  for  the  defendants  on  demurrer. 
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Wilson,  J. — The  paper  book  shevN^s  an  agreement  be- 
tween the  plaintiffs  and  defendants,  that  may  perhaps 
have  been  void  for  champerty  and  maintenance  in  the 
first  instance.  The  paper  book  further  shews,  that 
afterwards,  by  reason  of  it,  the  now  defendants  and  the 
said  shareholders  and  stockholders  were  made  parties 
as  co-plaintiffs  in  the  Chancery  suit  with  the  present 
plaintiffs,  who  were  the  original  plaintiffs  in  that  suit, 
against  Richardson  and  others  :  that  the  defendants  in  the 
Chancery  suit  then  set  up  against  the  persons  who  were 
so  added  as  co-plaintiffs  that  they  had  acquired  an  interest 
in  that  suit  by  means  of  the  agreement  declared  on,  which 
was  void  for  champerty  :  that  the  now  defendants  denied 
the  fact  and  charge  :  that  the  cause  was  compromised 
between  the  parties  to .  it,  and  a  decree  was  thereupon 
made,  by  which  the  now  defendants  were,  with  the  said 
subscribers  and  stockholders,  allotted  certain  portions  of 
the  land  mentioned  in  the  agreement;  and  by  virtue  there- 
of, and  certain  other  benefits  thereunder,  and  certain  con- 
veyances which  were  executed  under  the  decree,  which 
they  accepted,  the  agreement  was  treated  and  acted  upon 
by  all  the  parties  thereto  as  a  good  and  valid  agreement  in 
law,  and  was  so  recognized  by  the  Court  of  Chancery  b}^ 
the  said  decree ;  and  that  the  lands  which  the  said  defend- 
ants so  became  entitled  to  were  the  same  lands  which 
Elmer  and  Gray  procured  a  bond  therefor  to  the  plaintifts, 
as  stated  in  the  declaration. 

And  the  question  is,  whether  the  equitable  replication 
setting  up  these  facts  is  a  good  answer  to  tlie  plea  of 
champerty. 

Would  the  Court  of  Equity  grant  a  perpetual  injunction 
against  the  defendants  from  setting  up  the  defence,  or  would 
the  Court  of  Equity  permit  the  defendants,  after  the  com- 
promise and  decree  made  in  pursuance  of  it,  to  contest  the 
validity  of  the  agreement  and  the  efficacy  and  force  of  the 
decree  of  the  Court  ? 

It  appears  to  me  it  would  not,  where  no  fraud  or  con- 
cealment, or  undue  practice  of  any  kind  can  be  charged 
against  the  plaintiffs. 


CARR  ET  AL.  V.  TANNAHILL  ET  AL. 


229 


A  person  who  may  have  a  defence  on  the  ground  of 
champerty  is  not  compelled  to  set  it  up.  If  instead  of 
doinsf  so  he  assents  to  the  transaction,  and  deals  with  the 
party  or  parties  who  were  concerned  in  it,  by  compromise 
or  otherwise,  in  or  out  of  Court,  and  acquires  or  grants 
rights  in  pursuance  of  the  new  and  voluntary  arrangem_ent, 
or  agrees  to  acquire  or  grant  them,  he  cannot  in  my  opinion 
afterwards  set  up  the  original  ground  of  defence. 

Suppose  a  bond,  with  a  condition  for  payment  of  several 
instalments  of  money  at  different  days,  had  been  given 
when  usury  would  have  avoided  it,  and  a  judgment  had 
been  recovered  on  it  for  default  in  payment  of  one  of  the 
instalments,  no  defence  having  been  made  to  it,  could  the 
defendant,  when  a  second  suit  was  brought  suggesting  a 
further  breach,  plead  usury  to  the  suggestion  ?  I  think 
not.  He  would  be  concluded  by  the  former  recovery  from 
setting  up  any  defence  which  he  could  have  set  up  in  the 
former  action  :  1  Chy.  on  Pig.,  7th  ed.,  512  ;  Henderson  v. 
Henderson,  6  Q.  B.  288;  Bank  of  Australasia  v.  Nias,  16 
Q.  B.  717;  Castriqm  v.  Imrie,  8  C.  B.  N.  S.  405  ;  De  Cosse 
Brissac  v.  Rathhone,  80  L.  J.  Ex.  238. 

So  if  an  action  were  brought  on  a  contract  invalid  be- 
cause not  in  writinor  could  the  defendant,  if  he  had  been 
sued  before  on  it  at  law,  and  had  admitted  or  had  not 
denied  it  to  have  been  a  binding  contract,  or  if  proceedings 
had  been  taken  on  it  in  equity,  and  the  defendant  had  not 
set  it  up,  or  had  not  denied  it  to  have  been  an  agreement 
enforcible  against  him,  be  afterwards  heard  to  say  there 
was  no  agreement  because  it  was  not  in  writing  ?  I  think 
he  could  not.  He  would  be  estopped  by  the  previous 
admissions  or  quasi  admissions  he  had  made. 

It  is  clear  that  to  a  sci.  fa.  on  a  judgment  the  defendant 
can  never  plead  a  defence  which  he  might  have  set  up  to 
the  original  action  :  2  Saitnd.  72  aa,  notes,  72  bh ;  Bradley 
V,  Urquhart,  11  M.  &  W.  456. 

In  Jenkins  v.  Robertson,  L.  R.  1  H.  L.  Sc.  App.  117,  a 
decree  obtained  by  arrangement  between  contending 
parties,  the  Court  bestowing  no  judicial  examination  on  the 
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merits,  was  held  not  to  be  res  judicata.  But  that  was  in 
an  action  of  declarator  to  establish  a  right  of  way  which 
would  have  been  binding  on  the  public. 

As  to  the  effect  of  the  decree  in  equity,  see  1  Spemce's 
Eq.  Jur.  529  to  532  ;  Hunter's  Suit  in  Equity  88,  89. 

Suppose,  after  the  making  of  the  agreement  between 
plaintiffs  and  defendants,  the  plaintiffs  had  engaged  to  pay 
a  particular  sum  of  money  to  defendants  in  consideration 
of  their  giving  up  all  their  interest  in  the  original  agree- 
ment, could  the  second  agreement  have  been  enforced  by 
defendants  against  the  plaintiffs  ?  If  not,  would  it  make 
any  difference  that  the  persons  who  could  impeach  the 
original  contract,  the  Chancery  defendants,  became  parties 
to  the  new  agreement  with  the  plaintiffs  and  defendants  ? 

The  case  of  Powell  v.  Knoivler,  2  Atk.  224,  is  very 
applicable  to  such  an  arrangement,  and  effect  was  given  to 
it  there. 

If  the  Court  of  Chancery  will,  by  injunction  or  other- 
wise enforce  the  decree,  the  defendants  must  be  estopped 
by  the  replication  from  impeaching  the  deed  by  plea. 

I  feel  very  strongly  that  this  must  be  so  when  the  instru- 
ment does  not  on  its  face  disclose  the  illegality  relied  on. 
But  when  it  does  I  think  there  is  a  difficulty  in  using  an 
instrument  as'  the  basis  of  an  action  which  the  Court 
must  see  is  illegal  and  void,  although  it  is  not  pleaded  or 
excepted  to. 

Probably  the  action  might  be  maintained  setting  out  the 
agreement  just  as  it  was  made  in  fact,  and  the  Chancery 
proceedings  and  decree  had  and  made  on  it,  and  then 
alleging  a  promise  to  be  implied  by  law,  arising  on  the  sub- 
sequent transactions,  to  carry  out  the  terms  of  the  original 
agreement. 

If  a  deed  or  agreement  in  fact  had  been  made  to  that 
effect,  I  feel  very  confident  an  action  could  have  been 
maintained  on  it :  Powell  v.  Knowler,  2  Atk.  224. 

In  such  a  case  it  "  would  not  be  the  illegal  contract  that 
was  given  effect  to, but  the  subsequent  legal  contract  founded 
on  a  new  and  sufficient  consideration.   *    *    For  although 
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the  original  contract  of  sale  should  be  deemed  to  be  illegal 
on  the  part  of  the  seller,  yet  the  transfer  is  a  legal  act,  and 
for  a  legal  purpose.  There  is  here  therefore  a  dividing  point. 
The  transaction,  if  illegal  in  its  inception,  had  ceased  to  be 
so.  *  *  *  At  the  time  when  the  consideration  arose 
on  which  the  promise  rests,  the  act  out  of  which  it  arose 
was  legal,  and  the  parties  were  engaged  in  carrying  into 
effect  a  lawful  agreement."  Per  Lord  Denman,  C.  J.,  in  giving 
the  judgment  of  the  Exchequer  Chamber  in  McCallan  v. 
Mortimer,  9  M.  &  W.  636. 

As  the  record  now  stands  I  think  there  must  be  judg- 
ment against  the  plaintiffs.  I  do  not  wish  to  express  such 
an  opinion  as  will  conclude  me  from  expressing  a  different 
opinion  if  the  case  should  be  brought  up  on  amendment 
again  for  discussion,  for  I  have  not  examined  the  matter 
sufficiently,  as  it  is  not  necessary  I  should  do,  but  have 
rather  suggested  matters  which  have  presented  themselves 
to  my  own  mind  for  the  consideration  of  the  parties. 

At  present  I  concur  in  the  conclusion  arrived  at  by  my 
brother  Morrison. 

I  have  taken  no  notice  of  the  fact,  as  it  was  not  argued, 
that  Tannahill  is  the  only  defendant  who  apparently  signed 
and  sealed  the  agreement. 

Richards,  C.J.,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 


Judgment  for  defendants. 
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Johnston  v.  Hastie. 

Fire — Injury  caused  by — Liability  of  defendant. 

One  M.  agreed  to  burn  and  clear  off  the  timber  on  defendant's  fallow  at 
a  certain  price  per  acre.  While  the  work  was  in  progress  the  defend- 
ant, who  lived  on  the  place,  came  occasionally  to  see  how  it  was 
o-etting  on,  and  advised  him  to  set  fire  to  the  log  heaps.  M.  told 
defendant  that  a  brush  fence,  which  extended  to  the  corner  of  plain- 
tiff's land,  might  take  fire,  but  defendant  said  it  would  make  no  i 
difference.  M.  then  fired  the  heaps,  and  went  home,  two  or  three 
miles  off,  intending  to  return  in  a  few  days,  when  the  heaps  should  be 
ready  for  branding.  During  his  absence  the  fire  spread  to  the  plain- 
tiff's land,  and  burned  his  fences,  &c.  The  jury  having  found  for  the 
plaintifi"  on  the  charge  of  negligence: 

//eZ<^,  that  M.  iipon  the  evidence  was  not  an  independent  contractor, 
over  whom  defendant  had  no  control,  but  rather  a  workman  in  his 
employment  and  subject  to  his  directions  5  and  that  defendant  was 
responsible. 

Quaere  per  Wilson,  J.,  whether  if  M.  had  been  such  contractor  the 
defendant  would  have  been  liable. 

Appeal  from  the  County  Court  of  the  County  of  Huron. 

The  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  through  the  burning  of  hay  and  grass  on  his  pre- 
mises, as  well  as  the  fences,  by  the  negligence  of  the 
defendant  and  his  servants  in  setting  fire  to  some  log  heaps 
on  the  defendant's  land,  v/hich  extended  to  the  adjoining 
farm  of  the  plaintiff. 

The  declaration  contained  two  counts,  and  the  defendant 
pleaded  not  guilty. 

The  cause  came  on  for  trial  by  a  jury,  and  a  good  deal  of 
evidence  having  been  produced  on  both  sides,  the  jury 
found  in  favour  of  the  plaintiff,  and  $70  damages. 

At  the  close  of  the  plaintiff's  case  it  was  objected  by  the 
defendant's  counsel  that  one  McConnell,  who  did  the  work 
for  the  defendant,  and  not  the  defendant,  was  liable  for  the 
injury  complained  of  The  learned  Judge  overruled  the 
objection,  reserving  leave  to  the  defendant  to  move  to  enter 
a  non-suit.  In  his  charge  to  the  jur}^  he  told  them,  that  if 
they  were  of  opinion  that  the  fire  spread  from  the  defend- 
ant's land  to  the  plaintiff ''s  in  consequence  of  the  negligent 
manner  in  which  the  burning  on  the  defendant's  land  was 
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conducted  and  managed,  they  should  find  for  the  plaintiff, 
as  McConnell,  whom  the  defendant  employed  to  do  the 
logging  and  burning,  was  to  be  considered  the  agent  and 
servant  of  the  defendant. 

In  the  following  term  the  defendant's  counsel  obtained  a 
rule  nisi  to  enter  a  nonsuit  on  the  leave  reserved,  on  the 
orround  that  McConnell  was  at  the  time  of  the  clearinor  and 
burning  in  the  pleadings  mentioned  a  contractor  acting 
independently  of  the  defendant,  and  was  not  the  servant  of 
the  defendant  or  under  his  control,  and  that  being  such 
contractor  McConnell  cleared  and  burnt  the  land,  and  was 
liable  to  the  plaintiff,  and  that  the  defendant  was  in  no  wise 
liable  for  the  consequences  of  McConnell's  negligence  in 
performing  his  contract. 

After  argument,  the  learned  J udge  discharged  the  rule, 
being  of  opinion  that  McConnell  was  the  workman  and 
servant  of  the  defendant  in  the  work  in  which  he  was 
employed.  From  that  judgment  the  defendant  appealed, 
upon  the  ground  that  it  was  contrary  to  law  and  evidence, 
in  deciding  that  McConnell  was  not  a  contractor  acting 
independently  of  the  defendant,  but  was  the  servant  of  the 
defendant  under  his  control,  and  that  the  defendant  was 
liable  for  the  negligence  of  McConnell. 

On  the  trial  before  the  learned  County  Court  Jijdge,  it 
appeared  that  the  defendant  owned,  lived  upon,  and  culti- 
vated the  farm  adjoining  the  plaintiff's,  separated  by  a 
division  fence,  and  that  the  defendant  employed  McConnell 
to  burn  and  clear  off"  timber  on  his  lot,  taking  from  him  the 
following  document : 

"27th  April,  1868. — I,  the  undersigned,  George 
McConnell,  promise  to  burn  and  'Mear  off  all  the  timber  on 
the  dry  land  in  William  Hastie's  fallow  on  or  before  the 
first  of  August  next,  at  S8  per  acre. 

(Signed)       George  McConnell  :  " 

That  McConnell  proceeded  with  the  work  :  that  while  it 
was  in  progress  the  defendant  visited  it  occasionally  *  to 
see  how  it  was  getting  on  :  that  when  the  greater  part  of 
SO— VOL.  XXX  U.C.R. 
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the  logging  was  done  defendant  advised  McConnell  to  set 
fire  to  what  had  then  been  logged  :  that  in  June,  the  logs 
being  then  in  heaps  for  burning,  some  of  which  heaps  were 
close  to  the  plaintiff's  fence  and  to  a  brush  fence  which 
extended  to  the  northern  corner  of  the  plaintiff's  meadow. 
McConnell  set  fire  to  the  heaps,  and  went  home,  some  two 
or  three  miles  distant,  intending  to  return  in  two  or  three 
days,  in  which  time  he  thought  the  heaps  would  be  ready 
for  branding.  Before  leaving  he  told  the  defendant  that 
the  brush  fence  might  take  fire,  to  which  the  defendant 
replied  it  would  make  no  difference. 

It  appeared  also  that  defendant  was  fully  aware  of  the 
fire  being  set  to  the  heaps,  some  of  which  according  to  the 
testimony  were  so  close  to  the  division  fence  that 
it  was  impossible  to  burn  them  without  setting  fire  to 
the  fence.  Two  or  three  days  after  McConnell  left  the 
defendant  went  to  McConnell,  and  told  him  that  the  fire 
was  spreading  and  to  come  and  attend  to  it,  saying  that  he, 
McConnell,  would  be  responsible.  McConnell,  on  the  other 
hand,  asserted  that  it  was  the  defendant's  business.  That 
evening  McConnell  went  to  the  place,  a-nd  found  that  the 
fire  had  spread  into  the  plaintiff's  meadow.  Nothing  was 
done  to  check  the  fire  until  next  morning,  when  an 
attempt  was  made  to  do  so. 

Evidence  was  also  given  respecting  the  negligence  and 
the  amount  of  damage,  which  is  not  necessary  to  be  con- 
sidered. 

During  Hilary  Term,  1869,  the  appeal  was  argued, 
McKenzie,  Q.  C,  for  the  appellant,  cited  Serdndat  v. 
Saisse,  L.  R.,  1  P.  C.  152 ;  Milligan  v.  Wedge,  12  A.  k  E. 
737 ;  Sadler  v.  IlenlocJc,  4  E.  &  B.  570 ;  Peachey  v.  Rotu- 
land,  13  C.  B.  182;  Mitchell  v.  Grassiveller,  Ih.  24}5 ; 
Butler  V.  Hunter,  7  H.  &;  N.  826;  Steel  v.  South  Eastern 
11  W.  Co.,  16  C.  B.  550 ;  Knight  v.  Fox,  5  Ex.  721 ;  Reedie 
V.  London  and  North  Western  11.  W.  Co.,  4  Ex.  244; 
Allen  V.  Hay  ward,  7  Q.  B.  960;  Overton  v.  Freeman,  11 
C.  B.  867. 


JOHNSTON  V.  HA3TIE. 


235 


S,  Richards,  Q.  C,  contra;  cited  Ellis  v.  Sheffield  Gas 
Consumers  Co.,  2  E.  &  B.  767 ;  Pickard  v.  Smith,  10  C.  B. 
N.  S.  470  ;  Hole  v.  Sittingbourne  and  Sheerness  R.  W.  Co., 
6  H.  &  N.  488;  Rapson  v.  Cuhitt,  9  M.  &  W.  741. 

MORBISON,  J. — I  am  of  opinion  that  the  appeal  should 
be  dismissed. 

I  confess  that  I  had  very  considerable  doubts  during  the 
argument,  but  after  examining  the  various  authorities, 
and  the  principle  upon  which  they  have  proceeded,  I 
have  arrived  at  the  conclusion  that  the  defendant  is 
responsible. 

The  question  in  this  case  (as  in  nearly  all  the  cases  cited) 
turns  upon  the  relation  subsisting  between  McConnell  and 
the  defendant.  It  was  contended  on  the  part  of  the 
appellant  that  the  defendant  severed  himself  from  the 
work  to  be  done  by  McConnell,  and  that  he  had  in  relation 
to  it  no  control  over  him  whatever.  I  think  the  evidence 
goes  to  shew  that  the  position  of  McConnell  was  not  that 
of  an  independent  contractor,  because  he  engaged  to  burn 
and  clear  off  the  timber  within  a  particular  time  and  at 
the  rate  of  so  much  per  acre  for  the  job.  We  have  to  con- 
sider the  kind  of  work  to  be  done,  the  place  where  it  was 
to  be  done,  and  all  the  surrounding  circumstances.  One 
can  hardly  suppose  that  the  defendant  relinquished  all 
power  and  authority  over  the  work  or  the  mode  of  doing  it, 
particularly  as  to  the  time  of  setting  fire  to  the  log  heaps. 

It  appears  to  me  that  McConnell  was.  in  the  ordinary 
position  of  a  workman  employed  to  do  this  work  on  the 
defendant's  place,  to  be  paid  so  much  for  the  job,  and  that 
the  engagement  entered  into  by  McConnell  by  the  memoran- 
dumput  in  at  the  trial  did  not,  as  contended  byMr.McKenzie, 
deprive  the  defendant  of  the  supervision  and  control  of 
the  work.  It  is  in  evidence  that  the  defendant  watched 
the  work  progressing :  that  he  advised  as  to  setting  fire 
that  he  was  aware  while  the  heaps  were  burning  McConnell 
would  be  absent,  and  when  told  by  McConnell  that  a  brush 
fence  which  extended  to  the  plaintiff* 's  meadow  might  take 
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fire,  he  replied  it  made  no  difference.  All  this  goes  to 
shew  that  McConnell  was  as  a  workman  in  the  employ- 
ment of  the  defendant,  subject  to  his  directions  and 
ordinary  supervision.  He  could  have  stopped  him  at  any 
time  from  proceeding  with  the  work. 

In  the  case  of  Sadler  v.  Henloch,  4  E.  &  B.  570,  the 
defendant  directed  one  Pearson  to  cleanse  out  a  drain. 
The  defendant  paid  him  5s.  for  the  job.  Pearson  was  not 
otherwise  in  the  employment  of  the  defendant.  The  defend- 
ant was  not  shewn  to  have  interfered  with  the  work,  or  to 
have  seen  the  way  in  which  it  was  executed,  or  to  have 
given  any  specific  directions.  Pearson  so  imperfectly  re- 
placed the  soil  of  the  highway  that  the  plaintiff's  horse  in 
passing  over  it  was  injured.  It  was  .contended  that  the 
defendant  was  not  liable,  but  the  Court  held  otherwise. 
The  question  there  was,  whether  Pearson  was  to  be  con- 
sidered the  defendant's  servant  or  an  independent  contrac- 
tor. Crompton,  J.,  said :  "  No  distinction  can  be  drawn 
from  the  circumstances  of  the  man  being  employed  at  so 
much  a  day  or  by  the  job."  And  applying  to  this  case 
what  Lord  Campbell  said :  Had  McConnell  been  the 
domestic  servant  of  the  defendant,  and  the  defendant  had 
said  to  him,  "  Go  and  set  fire  to  the  log  heaps,"  no  doubt 
McConnell  doing  the  work  negligently  would  have  made 
the  defendant  liable.  Then  what  difference  can  it  make 
that  McConnell  Avas  an  independent  laborer,  to  be  paid  by 
the  job  ?  And  Wightman,  J.,  said  :  "  Pearson  was  not  a 
person  exercising  an  independent  business;  but  an  ordinary 
laborer,  chosen  by  the  defendant  in  preference  to  any 
other,  but  not  exercising  an  independent  employment." 
So  in  this  case  McConnell  was  not  exercising  an  indepen- 
dent business  or  employment ;  he  was  working  on  the 
premises  of  the  defendant,  and  had  no  independent  control 
over  the  place  or  the  work  he  was  doing. 

And  in  Ellis  v.  The  Sheffield  Gas  Consumers  Co.,  t 
E.  &  B.  767,  Lord  Campbell,  in  giving  judgment,  says  : 
"  Mr.  Jones  argues  for  a  proposition  absolutely  untenable, 
namely,  that  in  no  case  can  a  man  be  responsible  for  the 
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act  of  a  person  with  whom  he  has  made  a  contract.  I  am 
clearly  of  opinion  that,  if  the  contractor  does  the  thing 
which  he  is  employed  to  do,  the  employer  is  responsible  for 
that  thins:  as  if  he  did  it  himself  *  *  It  would  be 
monstrous  if  the  party  causing  another  to  do  a  thing  were 
exempted  from  liability  for  that  act,  merely  because  there 
was  a  contract  between  him  and  the  person  immediately 
causing  the  act  to  be  done." 

A  very  late  case,  Serdnclat  v.  Sa'isse,  L.  R.  1  P.  C.  App. 
152,  in  which  all  the  cases  are  referred  to,  was  relied  on 
on  the  argument.  That  case  is,  I  think,  an  authority  in 
favor  of  the  respondent.  There,  as  here,  it  was  contended 
that  the  appellant  had  severed  himself  from  the  execution 
of  the  work,  which  was  similar  to  that  engaged  to  be  done 
in  the  case  before  us,  clearing  land  at  a  certain  price  for 
the  job,  and  the  injury  there  arose  from  the  setting  fire  to 
a  heap  of  rubbish.  But  the  Court  there  was  of  opinion 
that  the  evidence  shewed,  that  in  point  of  fact  the  defend- 
ant did  interfere  and  control  the  men  in  the  course  of  the 
work,  and  that  it  did  not  appear  the  general  surveillance 
of  the  work  was  relinquished  by  the  defendant.  And  it 
seems  to  me  that  the  evidence  of  control  and  interference 
in  that  case  is  not  stronger  than  what  appears  in  the  one 
before  us. 

On  the  whole  I  think  the  appeal  should  be  dismissed 
with  costs. 

Wilson,  J . — The  first  question  is,  whether  the  defendant 
himself  so  far  personally  interfered  with  the  work  done  by 
McConnell,  the  person  he  had  hired  by  the  job  to  do  the 
work,  as  to  make  himself  personally  liable. 

The  second  question*  is,  whether,  if  there  was  no  such 
personal  interference,  the  defendant  is  in  point  of  law 
responsible  for  his  workman's  conduct. 

The  facts  are,  the  plaintiff*  lives  on  the  east  half,  and  the 
defendant  on  the  west  half  of  the  same  lot.  The  following 
agreement  in  writing  was  made  between  the  defendant  and 
McConnell:  "I  the  undersigned,  George  McConnell,  promise 
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to  burn  and  clear  off  all  the  timber  on  the  dry  land  in 
William  Hastie's  fallows  on  or  before  the  first  of  August 
next,  at  eight  dollars  per  acre." 

McConnell  said  :  "Defendant  came  occasionally  to  see  how 
the  work  was  getting  on.  Towards  the  end  of  June  I  set 
fire  to  the  heaps,  and  then  I  went  away  for  a  couple  of 
days  until  the  heaps  should  be  fit  for  bra^nding.  Defendant 
I  think  knew  I  was  going  away,  but  I  am  not  certain.  I 
was  away  two  or  three  days,  when  defendant  sent  for  me. 
I  mentioned  to  defendant  before  I  left  that  the  brush  fence 
might  take  fire,  and  he  said  it  made  no  difierence.  Hastie 
himself  came  for  me.  He  said  the  fire  had  spread  out,  and 
that  I  should  come  and  attend  to  it ;  and  he  said  that  he 
had  nothing  to  do  with  the  fire,  and  tha^t  I  should  be 
responsible  for  it.  I  said  I  thought  it  was  his  business,  but 
he  said  he  had  nothing  to  do  with  it,  and  that  the  fire 
might  go  where  it  liked,  and  he  would  not  put  a  hand  to 
it.  *  *  *  I  don't  remember  whether  defendant  came 
down  to  the  spot  after  I  had  fired  the  heaps,  but  lie  could 
have  seen  the  fire  from  the  field  he  was  working  in.  *  * 
Defendant  did  not  at  all  interfere  with  me  in  the  manner 
of  doing  my  work  in  clearing  up.  He  advised  me  to  fire 
the  heaps,  but  did  not  order  me." 

A  good  deal  of  other  evidence  was  given,  but  not  to 
contradict  the  above  statement  of  McConnell. 

The  fire,  from  this  evidence,  was  made  on  defendant's 
farm  by  a  person  having  the  job  to  clear  and  burn.  Defen- 
dant saw  the  work  going  on,  knew  of  the  fire  being  set, 
advised  it  to  be  done,  said  it  made  no  difference  if  the 
brush  fence  (his  own  fence,  as  I  understand)  took  fire, 
knew  McConnell  went  away  for  two  or  three  days  while 
the  burning  was  going  on,  leaving  it  wholly  unattended  to, 
the  defendant  all  the  Avhile  living  on  the  farm  where  the 
fire  was  raging,  at  an  exceedingly  dry  season. 

From  all  this  evidence  I  think  there  is  sutlicient  to  fix 
the  owner  and  the  occupant  with  the  responsibility  for  the 
conduct  and  management  of  the  fire  sot  upon  his  own  place, 
and  hy  his  own  advice,  and  afterwards  to  his  knowledge 
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left  unattended  to  for  some  days  by  his  own  employee,  and 
which  ultimately  spread  and  did  a  good  deal  of  damage. 

I  do  not  feel  obliged  to  consider  the  other  question — 
whether,  if  McConnell  were  what  is  called  an  independent 
workman  or  contractor,  and  not  an  ordinary  hired  servant, 
the  defendant  could  or  could  not  be  held  responsible  for  his 
acts  and  negligence. 

It  is  one  which  appears  to  me  to  be  at  present  in  great 
doubt,  and  respecting  which  the  decisions  are  in  much  con- 
fusion, and  very  contradictory.  I  am  glad  I  have  not  to 
form  an  opinion  on  such  a  subject. 

T  agree  therefore  in  the  result  arrived  at. 

Richards,  C.J.,  concurred. 

Appeal  dismissed. 


The  Trust  and  Loan  Company  of  Upper  Canada 
V.  Covert  and  Ruttan. 

Covenant  for  quiet  enjoymeni — Breech — Proceedings  in  Chancery. 

Declaration,  that  defendant  by  deed  conveyed  land  to  one  T.  in  fee,  cove- 
nanting that  he  should  peaceably  and  quietly  enjoy,  without  the  let,  suit, 
&c.,  of  defendants  or  any  person :  that  T.  conveyed  to  the  plaintiffs,  who 
entered  into  possession ;  and  afterwards  a  bill  in  Chancery  was  filed 
against  plaintiffs  and  defendants,  and  it  was  decreed  in  the  suit  that 
defendants  had  no  right  to  convey,  being  trustees  only;  and  the  plaintiffs 
were  ordered  to  convey  the  land  and  give  up  possession  thereof,  and  of 
their  deeds,  to  two  trustees  named,  whereby  the  plaintiffs  had  lost  the 
land,  and  been  compelled  to  pay  costs  of  the  suit,  &c. 

Held,  that  a  good  cause  of  action  was  shewn :  that  it  was  unnecessary  to 
allege  an  ev4ction ;  and  that  the  proceedings  in  Chancery  constituted 
a  breach  of  the  covenant. 

One  defendant  pleaded  that  since  action  the  plaintiffs  had  conveyed 
the  land  to  C.  and  M. ;  and  the  other,  that  the  plaintiffs  had  so 
conveyed  in  pursuance  of  the  decree,  C.  and  M.  being  the  trustees 
appointed  thereby.    Held,  clearly  no  defence. 

The  declaration  alleged  that  the  defendants  by  deed 
conveyed  certain  lands  to  one  Thompson,  and  covenanted 
with  the  said  Thompson,  his  heirs  and  assigns,  that  it 
should  and  might  be  lawful  for  him,  his  heirs  and  assigns, 
peaceably  and  quietly  to  enter  into,  have,  hold,  use,  possess. 
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occupy,  and  enjoy  the  aforesaid  lands,  tenements,  here- 
ditaments, and  premises  thereby  conveyed,  with  the 
appurtenances  thereof,  without  the  let,  suit,  hinderance, 
interruption,  or  denial  of  the  defendants,  their  heirs  or 
assigns,  or  any  other  person  or  persons  whomsoever,  and 
that  free  and  clear,  &c.  :  that  the  said  Thompson  after- 
wards conveyed  the  said  lands  and  the  estate  of  the  said 
Thompson  therein  to  the  plaintiffs,  and  the  plaintiffs 
entered  into  possession  thereof;  yet  the  plaintiffs  say,  that 
after  the  execution  and  delivery  of  the  said  deed  to  the 
said  Thompson,  and  after  the  conveyance  to  the  plaintifis^ 
certain  persons  (naming  them,)  to  whom  a  good  title  to  the 
premises  as  against  the  plaintiffs  and  the  defendants,  and  not 
derived  from  either  of  them,  had  accrued  in  manner  here- 
inafter mentioned,  filed  their  bill  in  the  Court  of  Chancery 
for  Upper  Canada  against  the  said  plaintiffs  and  the  defen- 
dants and  others  (naming  them,)  whereby,  after  alleging,  as 
the  fact  was,  that  the  said  defendants  hereto,  before  and  at 
the  time  of  the  date  of  the  said  conveyance  to  the  said 
Thompson,  were  seized  of  the  said  premises  only  upon 
trust  for  the  wife  of  the  said  Thompson  during  her  life,  and 
after  her  decease  for  their  children,  and  in  default  of  such 
issue  for  the  heirs  of  one  W.  H.  T.,  and  that  the  said 
defendants  hereto  had  no  beneficial  interest  in  or  title  to 
the  said  premises,  although  no  declaration  of  the  said 
trusts  appeared  on  the  face  of  the  conveyance  under  which 
the  said  defendants  hereto  were  at  law  seized  of  the  said 
premises,  and  that  the  said  plaintifts  in  the  said  suit  in 
Chancery  were  the  children  of  the  said  Thompson  and  his 
said  wife,  it  was  prayed,  amongst  other  things, 
that  the  said  deeds  from  the  defendants  to  the  said 
Thompson,  and  from  the  said  Thompson  to  the  plaintiffs, 
should  be  delivered  up  to  be  cancelled,  and  the  said  plain- 
tifis  herein  ordered  to  convey  the  premises  to  the  plaintiffs 
named  in  the  said  bill;  and  such  proceedings  were  thereupon 
had  and  taken  in  such  suit  that  on,  &c.,  a  decree  was  duly 
made  and  pronounced  by  the  said  Court  declaring  that  the 
said  wife  and  the  plaintiffs  in  the  said  suit  in  Chancery, 
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namely,  &c.,  were  and  are  beneficially  entitled  to  the  said 
lands,  and  ordering  and  decreeing,  amongst  other  things, 
that  two  proper  persons  should  be  appointed  trustees  to 
hold  the  said  lands  and  premises  in  trust  for  the  said  wife 
for  life,  and  for  the  said  'plaintiffs  in  the  said  suit  in  the 
said  Court  of  Chancery,  as  her  lawful  issue  by  the  said 
Thompson,  as  tenants  in  common  in  fee,  and  that  the  plain- 
tiffs should  execute  to  such  trustees  a  conveyance  of  the 
said  lands,  to  hold  for  the  said  wife  and  children  upon  the 
said  trusts  thereby  declared,  and  that  the  plaintiff's  should 
deliver  up  all  deeds  in  their  custody,  including  the  said 
deeds  from  the  defendants  to  the  said  Thompson,  and  from 
the  said  Thompson  to  the  plaintiffs,  to  the  said  trustees^ 
and  should  deliver  up  possession  of  the  said  premises  to 
the  said  trustees.  By  reason  of  ^Vhich  the  plaintiffs  have 
not  only  lost  the  said  lands,  but  have  been  obliged  to  pay 
the  costs  of  the  said  plaintiffs  in  the  said  suit  in  Chan- 
cery, &c. 

The  defendant  Ruttan  pleaded,  that  since  action  the 
plaintiff's  by  deed  conveyed  the  said  lands  to  C.  and  M., 
their  heirs  and  assigns,  and  that  the  said  C.  and  M.  are 
seized  of  the  said  lands  in  their  demesne  as  of  fee. 

The  defendant  Covert  pleaded  that  the  plaintiff's  did,  in 
pursuance  of  the  said  depree  in  the  said  Court  of  Chancery 
in  the  declaration  mentioned,  convey  the  said  lands  in  the 
declaration  mentioned  to  C.  and  M.,  trustees  duly  ap- 
pointed in  pursuance  of  the  said  decree. 

The  plaintiff*  demurred  to  the  plea  of  defendant  Covert ; 
and  replied  to  the  plea  of  defendant  Ruttan,  that  said  C. 
and  M.  were  and  are  the  two  trustees  duly  appointed 
under  and  by  virtue  of  the  said  decree,  and  the  said  deed 
was  thereupon,  in  obedience  to  the  said  decree,  made  by 
the  plaintiff's  to  them,  their  heirs  and  assigns,  upon  the 
trusts  by  the  said  decree  declared,  and  said  C.  and  M.  are 
now  seized  of  the  said  lands  as  such  trustees. 

The  defendants  joined  in  demurrer  to  the  plea,  demurred 
to  the  replication,  and. gave  notice  of  the  following  excep- 
tions to  the  declaration that  the  facts  alleged  constitute  no 
31 — VOL.  XXX  U.C.R. 
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breach  of  the  alleged  covenant :  that  for  all  that  appears 
the  plaintiffs  took  the  conveyance  of  the  land  upon  the 
same  trusts  upon  which  the  defendants  held  the  same,  and 
with  full  notice  thereof :  that  for  all  that  appears  the  de- 
fendants conveyed  the  said  land  to  the  said  Thompson 
upon  the  same  trusts  upon  which  they  held  the  same,  and 
with  full  notice  thereof :  that  the  alleged  defects  of  title 
are  only  defects  in  equity,  and  not  in  law,  and  only  become 
a  breach  of  any  of  the  alleged  covenants  through  and  by 
virtue  of  the  decree  in  the  declaration  mentioned :  that  no 
eviction  or  disturbance  of  the  plaintiffs  is  alleged  except 
that  caused  by  the  said  decree,  and  by  the  same  decree,  as 
appears  by  the  declaration,  the  plaintiffs  were  ordered  at 
the  same  time  to  deliver  up  possession  of  the  said  lands, 
and  to  convey  the  same  to  the  trustees,  and  to  deliver  to 
them  the  deeds  in  the  declaration  mentioned ;  and  so  the 
plaintiffs  by  their  own  shewing  have  lost  and  been 
deprived  of  their  right  of  action,  if  any,  against  the  defen- 
dants, and  the  benefit  of  the  said  alleged  covenant,  if  any, 
has  passed  to  the  said  trustees. 

The  case  was  argued  during  last  Michaelmas  Term, 
Moss,  for  the  demurrer,  cited  Rawle  on  Covenants  for 

Title,  3rd  Ed.,  171 ;  Hunt  v.  Danvers,  Sir  T.  Raym.  370  ; 

Brunshill  v.  Wilson,  25  U.  C.  R.  248 ;  Carpenter  v.  Parker, 

3  C.  B.  N.  S.  206 ;  Lucy  v.  Levington,  2  Lev.  26. 
Armour,  Q.  C,  and  C.  S.  Patterson,  contra,  cited  Hunt 

V.  White,  37  L.  J.  Chy.  326;  Kingdon  v.  Nottle,  4  M.  &  S. 

53 ;  Jones  v.  King,  Ih.  188;  Cuthhert  v.  Street,  9  C.  P.  386; 

Meredith  v.  McCutcheon,  13  C.  P.  209;  Lewin  on  Trusts  557, 

citing  Burgess  v.  Wheate,  1  Eden  195;  Sug.  V.  &  P.,  13th 

Ed.,  620,  citing  Harrison  v.  Forth,  1  Eq.  Cas.  Ab.  331 ; 

Thackeray  v.  Wood,  5  B.  &  S.  325  ;  Snarr  v.  Baldwin,  11 

C.  P.  353. 

Morrison,  J. — I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment. 

The  facts  as  they  are  spread  out  in  the  declaration  are 
simple  : — that  defendant  by  deed  conveyed  certain  lands  in 
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fee  to  one  Thompson,  &c.,  and  covenated  with  T.,  his  heirs 
and  assigns,  that  it  should  and  might  be  lawful  for  T.  and 
his  heirs,  &c.,  peaceably  and  quietly  to  enter  into  and  have, 
hold,  use,  possess,  occupy,  and  enjoy  the  lands,  &c.,  without 
the  let,  suit,  hinderance,  interruption,  or  denial  of  the  de- 
fendants, &c.,  or  any  other  person  or  persons  whomsoever, 
and  that  freely  and  clearly  acquitted,  &c.  :  that  T.  after- 
wards, for  valuable  consideration,  by  deed  conveyed  the 
premises  to  the  plaintiffs  :  that  the  plaintiffs  entered  into 
possession  of  the  premises  :  that  afterwards  certain  persons 
(naming  them),  children  of  T.,  filed  a  bill  in  Chancery 
against  the  plaintiffs, and  T.and  his  wife,  &c.,  and  the  defend- 
ants, alleging,  as  the  fact  was,  that  the  defendants  at  the 
time  of  the  deed  to  T.  were  seized  of  the  premises  upon 
trust  for  the  wife  of  T.  during  her  life,  and  after  her 
decease  for  the  children  of  T.,  and  that  the  defendants  had 
no  beneficial  interest  in  the  title  to  the  premises,  although 
no  declaration  of  such  trusts  appeared  on  the  face  of  the 
conveyance  under  which  the  defendants  at  law  were 
seized  of  the  premises ;  and  the  bill  prayed  that  the  deed 
from  the  defendants  to  T.,  and  from  T.  to  the  plaintiffs, 
should  be  delivered  up  to  be  cancelled,  and  the  plaintiff 
ordered  to  convey  the  premises  to  the  plaintiff  named  in  the 
bill :  that  afterwards  a  decree  was  pronounced  in  favor  of 
the  plaintiffs  in  Chancery,  and  that  the  lands  in  question 
should  be  conveyed  to  two  trustees  upon  the  trusts  men- 
tioned in  the  bill,  and  that  the  plaintifife  should  convey  the 
lands  to  such  trustees  and  deliver  up  the  deeds  in  their 
custody,  and  the  possession  of  the  premises,  to  such  trustees. 
The  declaration  then  alleges  that  by  reason  thereof  the 
plaintiffs  have  not  only  lost  and  been  deprived  of  the  lands, 
but  were  obliged  to  pay  the  costs  of  the  plaintiffs  in  the 
Chancery  suit,  amounting,  &c. 

It  was  contended  very  strongly  in  the  argument  that 
the  facts  appearing  on  the  face  of  the  declaration  consti- 
tuted no  breach  of  the  covenant,  and  many  alleged  defects 
Avere  with  much  ingenuity  pointed  out.  I  then  entertained 
some  doubts  whether  the  declaration  could  be  sustained. 
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but  upon  further  consideration  I  have  no  doubt  that  the 
plaintiffs  are  entitled  to  succeed. 

It  was  pressed  that  no  actual  eviction  was  shewn.  A 
number  of  cases  were  cited,  but  no  authority  bearing 
directly  upon  the  question. 

Mr.  Kawle,  in  his  excellent  Treatise  on  Covenants,  at  page 
198,  2nd  Ed.,  in  speaking  of  the  covenant  for  quiet  enjoy- 
ment, says :  "As  it  thus  sufficiently  appears  that  the  scope 
of  this  covenant  depends,  in  so  many  cases,  upon  the  par- 
ticular words  employed  in  its  expression,  it  will  be  readily 
seen  that  it  is  impracticable  to  lay  down  a  universal  rule 
as  to  what  will  cause  its  breach.  It  has  been  constantly 
confounded  w^ith  the  covenant  of  warranty  ;  so  much  so 
that  in  some  cases  the  covenant  has  been  spoken  of  as  a 
covenant  for  quiet  enjoyment,  while  in  fact  it  was  a  cove- 
nant to  warrant  and  defend.  It  is  somewhat  generally 
said  in  the  United  States  that  'the  covenants  for  quiet 
enjoyment  and  of  warranty  are  broken  only  by  an  evic- 
tion,' but  in  order  to  shew  this  not  to  be  universally  true 
of  the  former,  it  is  only  necessary  to  refer  to  its  form,  as 
constantly  used,  stipulating  against '  any  let,  suit,  interrup- 
tion,'&c.,"  (as  in  the  covenant  we  are  now  considering). 
"Such  a  distinction  was  noticed  by  that  accomplished  jurist, 
the  late  Mr.  Chief  Justice  Gibson,  in  a  very  recent  case. 
'  A  covenant  for  quiet  enjoyment,'  said  he  '  which  re- 
sembles the  modern  covenant  of  warranty,  differs  from  it 
in  this,  that  the  former  is  broken  by  the  very  commence- 
ment of  an  action  on  the  better  title.'  " 

And  at  page  237,  Mr.  Rawle  says,  in  referring  to  the 
covenant  of  warranty :  " '  It  differs  from  it  in  this,'  said 
Gibson,  C.  J.,  in  a  recent  case,  'that  the  latter  is  broken  by 
the  very  commencement  of  an  action  on  the  better  title.' 
This  remark  must  be  applied  to  the  covenant  for  quiet 
enjoyment  as  usually  expressed  at  length  in  English  con- 
veyances, in  which  'any  let,  suit,  interruption,  disturbance,' 
(fcc,  are  expressly  covenanted  against.  But  where,  as  is 
often  the  case  in  this  country  (U.  S.)  the  latter  covenant  is 
briefly  expressed  by  the  words  'that  the  said  (grantee)  and 
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his  heirs  and  assigns  shall  quietly  enjoy  the  premises/  &c., 
the  remark  of  the  Chief  Justice  would  lose  its  application, 
as  the  weight  of  American  authority  is  decisive  that  to 
cause  a  breach  of  a  covenant  thus  expressed  an  eviction  or 
something  equivalent  to  it  is  indispensable." 

And  in  Mr.  Piatt's  work  on  Covenants,  at  page  322,  he 
writes,  "  Formerly  it  was  supposed  that  a  court  of  common 
law  could  not  recognize  proceedings  in  equity,  and  on  this 
ground  it  Avas  resolved  that  a  suit  in  Chancery  was  not  a 
breach  of  a  general  covenant  for  quiet  enjoyment ;  but  this 
decision  has  been  denied,  and  the  contrary  is  settled.  All 
question  on  the  point  is  now  avoided,  by  introducing  into 
the  covenant  for  quiet  enjoyment  a  few  words  extending 
to  suits  in  equity ;  thus :  '  that  the  purchaser  shall  enjoy 
without  any  let,  suit,  &c.,  by  the  vendor  or  his  heirs,'  &;c." 
And  at  page  327:  "  It  is  not  to  be  understood  that  an  ouster 
or  expulsion  must  take  place  in  order  to  found  a  suit ;  it  is 
enough  that  the  quiet  enjoyment  of  the  covenantee  be 
invaded  or  prevented." 

I  also  refer  to  the  case  of  Carpenter  v.  Parker,  3  C.  B. 
N.  S.  206,  and  to  Rolph  v.  Crouch,  L.  R  3  Ex.  44. 

It  seems  to  me,  from  an  examination  of  these  authorities, 
that  in  order  to  constitute  a  breach  of  a  covenant  for  quiet 
enjoyment,  in  the  terms  used  in  this  covenant,  it  is  not 
necessary  that  there  should  be  an  actual  eviction.  I  cannot 
see  why,  when  it  is  discovered  that  a  paramount  title 
existed  before  and  at  the  time  of  the  conveyance  to  the 
covenantee,  and  a  suit  is  commenced  to  obtain  possession 
of  the  property,  and,  as  in  this  case,  a  competent  court 
has  decided  that  the  covenantee  must  give  up  possession, 
and  he  is  put  to  costs  in  the  defence  of  that  possession, 
the  covenantee  may  not  at  once  take  advantage  of  the 
covenant,  and  not  wait  until  he  is  put  to  more  costs  by 
being  ejected.  He  certainly  does  not  under  such  circum- 
stances peaceably  possess  and  occupy  the  premises,  without 
any  let,  suit,  interruption,  &c. 

I  therefore  think  that  the  objections  to  the  declaration 
are  not  sustainable. 
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Then  as  to  the  demurrer  to  the  pleas.  I  cannot  see  that 
the  plea  of  the  defendant  Ruttan  is  any  answer  to  the  cause 
of  action,  viz.,  that  the  plaintiffs  since  this  action  conveyed 
the  lands  to  the  parties  named  in  the  plea.  It  seems  tome 
that  the  case  of  Cuthhert  v.  Street,  9  C.  P.  386,  is  a  direct 
authority  against  the  defendant.  There  it  was  held  that 
a  conveyance  in  fee  by  way  of  mortgage,  made  subsequently 
to  a  breach  of  covenant  for  quiet  enjoyment,  and  to  the 
bringing  of  an  action  to  recover  substantial  damages 
arising  from  that  breach,  does  not  estop  the  mortgagor  from 
maintaining  an  action  against  the  vendor  of  the  party  froni 
whom  he  purchased  on  the  covenant  contained  in  the 
vendor's  title  to  that  party. 

The  same  principle  applies  with  regard  to  the  plea  of  the 
defendant  Covert,  with  this  difference,  that  that  defendant 
sets  up  as  a  defence  what  is  really  the  cause  of  action  of 
the  plaintiffs,  the  carrying  out  the  decree  of  the  Court  of 
Chancery. 

I  am  therefore  of  opinion  that  the  declaration  is  good, 
and  that  the  defendants'  pleas  shew  no  defence,  and  that 
our  judgment  should  be  for  the  plaintiffs  on  the  demurrer. 

Wilson,  J.,  concurred. 

Richards,  C. J.,  not  having  heard  the  argument,  took  no 
part  in  the  judgment. 

Judgment  for  ijlaintiffs. 
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The  Queen  v.  Caister. 

Conviction  for  not  paying  tolls — G.  S.  U.  C.  ch.  49, 

A  conviction  under  Consol.  Stat.  U.  C.  ch.  49,  sec.  \  stating  that 
defendant  wilfully  passed  a  gate  without  paying  and  refusing  to  pay 
toll :  Held,  good.  Queer e,  whether  it  would  be  sufficient  to  allege 
only  that  he  wilfully  passed  without  paying,  without  in'any  way  shewing 
a  demand. 

Held,  also,  that  the  non-exemption  of  defendant,  if  essential  to  be  alleged, 
was  sufficiently  stated  in  the  conviction. 

Held,  also,  the  general  form  prescribed  by  Con.  Stat.  C.  ch.  103,  sec. 
50,  Sched.  I.  (1),  being  used,  that  it  was  clearly  not  requisite  to  shew 
that  defendant  was  summoned  or  heard,  or  any  evidence  given. 

Held,  also,  unnecessary  to  name  any  time  for  payment  of  the  fine,  as  it 
would  then  be  payable  forthwith. 

Jt  was  objected  also  ;  1.  That  M.,  the  keeper  and  lessee  of  the  gate,  had 
no  authority  to  exact  toll;  2.  That  the  corporation  had  been  dis- 
solved ;  3.  That  no  board  of  directors  had  been  appointed  since  1866  ; 
4.  That  if  legally  appointed  they  could  not  lease  the  gate  ;  5.  That  the 
lease  to  M.  had  expired;  6.  That  he  could  not  take  advantage  of  the 
penal  clauses  in  the  Act ;  7.  That  it  was  not  shewn  that  any  tolls  had 
been  fixed :  but  Held,  that  these  objections  could  not  be  taken,  for 
where,  assuming  the  facts  to  be  true,  the  magistrate  has  jurisdiction, 
the  conviction  only  can  be  looked  at. 

Held,  also,  as  to  objections  1,  4,  and  6,  that  they  were  otherwise  unten- 
able ;  and  as  to  Nos.  2,  3,  and  5,  that  the  existence  of  the  corporation 
could  not  be  enquired  into  on  this  application  to  quash  the  conviction. 

On  the  4th  of  August,  1869,  James  Caister  was  convicted 
before  William  Wilson,  J.P.,  for  that  he  did,  on  the  27th  July, 
1869,  at  &c.,  "  with  a  certain  vehicle  drawn  by  two  horses, 
which  the  said  James  Caister  was  then  and  there  driving, 
wilfully  pass  and  drive  through  the  toll-gate  known  as  toll- 
gate  number  one  on,  and  drive  upon,  over,  and  along,  the 
Woodstock  and  Huron  Plank  and  Gravel  Road,  the  same 
being  a  toll-gate  and  road  lawfully  established  by  the  Wood- 
stock and  Huron  Plank  and  Gravel  Road  Company,  a  duly 
incorporated  Joint  Stock  Company  according  to  law,  without 
paying,  and  then  and  there  refusing  to  pay,  to  Hector  Murra}'' 
the  renter  and  keeper  of  the  said  toll-gate,  at  such  gate  the 
sum  of  ten  cents,  the  legal  toll  chargeable,  fixed,  and  pay- 
able by  persons  passing  such  toll-gate  with  vehicles  drawn 
by  two  horses  (he,  the  said  James  Caister,  not  being  exempt 
by  law  from  paying  toll  on  the  said  road)  contrary  to  the 
statute  in  such  case  made  and  provided."  And  he  was 
adjudged  to  pay  $1,  to  be  paid  and  applied  according  to  law, 
and  $7  80c.  to  the  complainant  for  his  costs,    "  And  if  the 
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said  sums  be  not  paid,  I  order  that  the  same  be 'levied  of 
the  goods  and  chattels  of  the  said  James  Caister." 

In  Michaelmas  Term  last,  Harrison,  Q.  C,  obtained  a 
rule  calling  on  Hector  Murray,  the  informant,  and  W. 
Wilson,  the  convicting  justice,  to  shew  cause  why  the  con- 
viction should  not  be  quashed,  with  costs  to  be  paid  by 
Hector  Murray,  on  the  following  grounds  : 

I.  That  the  conviction  does  not  shew  that  toll  was 
demanded  of  Caister. 

2..  That  it  does  not  with  sufficient  particularity  negative 
the  fact  that  Caister  was  one  of  a  class  exempt  under  the 
Consol.  Stat.  U.  C.  ch.  49,  sec.  91. 

3.  That  it  does  not  shew  that  Caister  was  summoned  or 
heard ;  and  is  bad,  in  not  stating  that  any  complaint  was 
made  or  evidence  given  by  any  one  in  support  of  the  charge. 

4.  That  no  time  is  fixed  for  payment  of  the  fine  and 
costs. 

5.  That  Hector  Murray  was  not  lawfully  entitled  to 
demand  or  receive  toll  from  Caister. 

6.  That  for  non-payment  of  toll  by  Caister  to  Murray 
there  was  no  power  to  commit  Caister. 

7.  That  the  Woodstock  and  Huron  Plank  and  Gravel 
Road  Co.  as  a  corporation  has  been  dissolved. 

8.  That  there  has  been  no  legally  authorized  board  of 
directors  of  the  corporation  since  1866  appointed  as  the 
statute  directs. 

9.  That  although  Murray  took  possession  of  the  gate 
under  a  lease  made  while  there  was  a  legaally  authorized 
board,  the  board  and  lease  had  expired  long  before  the 
alleged  offence  of  Caister. 

10.  That  even  if  there  was  a  legally  authorized  board^ 
nothing  contained  in  the  statute  allows  such  boards  to 
farm  or  rent  toll-gates. 

II.  That  Murray  took  no  lease  of  said  gate  at  the  time 
of  the  alleged  offence. 

12.  That  a  lessee  of  tolls  has  no  power  to  avail  of  the 
penal  clauses  of  the  statute  for  the  collection  of  tolls  or 
punishment  for  non-payment  of  tolls. 
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13.  That  there  was  nothing  to  shew  that  the  president 
and  directors  of  the  said  Company  had  fixed  or  regulated 
tolls  to  be  received  at  said  gate. 

In  Hilary  Term  last,  Crombie  shewed  cause.  The 
original  cause  of  complaint  arises  under  Consol.  Stat.  U.  C. 
ch.  49,  sec.  95.  The  form  of  conviction  is  under  Consol. 
Stat.  C.  ch.  108,  sec.  50.    Taking  the  objections  in  order  : 

1.  Sec.  95  says  nothing  of  demanding  toll.  The  offence 
under  it  is  complete  when  any  person,  not  exempted  by 
law  from  paying  toll,  wilfully  passes  any  toll  gate  lawfully 
established  without  first  paying  the  legal  toll.  The  party 
may  have  driven  so  rapidly  that  no  demand  could  be  made. 
By  sec.  96  a  demand  must  be  made  before  distraining,  and 
that  shews  it  need  not  be  made  in  other  cases. 

2.  Before  the  late  forms  of  conviction  were  authorized 
perhaps  non-exemption  must  have  been  alleged,  but  that 
would  depend  upon  whether  the  exemption  was  in  the 
enacting  part  or  in  a  proviso.  Consol.  Stat.  C.  ch.  103, 
sec.  44,  shews  that  the  party  must  set  up  and  prove  his 
exemption  :  Paley  on  Convictions,  Ed.  1866,  p.  239.  the 
exemption  however  is  negatived ;  the  complaint  is  that  it 
has  not  been  sufficiently  negatived,  which  is  unfounded. 
Cook  V.  Swift,  14  M.  &;  W.  238 ;  Regi7ia  v.  Dawes,  22 
U.  C.  R.  333;  Stamp  v.  Siveetland,  8  Q.  B.  13 ;  Regina  v. 
Shaw,  23  U.  C.  R.  616;  Be  Allison,  10  Ex.  561,  all  shew 
the  statutable  form  of  conviction  must  be  sufficient. 

3.  As  to  the  alleged  want  of  a  summons  and  hearing, 
the  form  cures  the  necessity  of  stating  these  facts  :  Moore 
V.  Jarron,  9  U.  C.  K.  233. 

4.  The  statute  prescribes  the  payment  of  fine  and  costs 
to  be  forthwith  or  at  such  time  as  the  justice  shall  fix  ; 
and  that  being  so,  and  no  time  named,  the  payment  must  be 
forthwith.  The  conviction  is  like  a  civil  judgment  in  that 
respect.  The  precise  form  given  by  the  act  is  not  necessary 
to  be  followed, 

5.  The  Court  cannot,  against  the  conviction,  hold  that 
Hector  Murray  had  not  power  to  demand  toll.    That  fact 
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might  be  enquirable  into  on  affidavits  :  Ex  parte  Vaughan, 
L.  k  2  Q.  B.  114 ;  Be  Pater,  10  Jur.  N.  S.  976. 

And  the  remaining  objections  are  all  answered  in  the  same 
manner  as  this.  It  cannot  be  alleged  in  this  proceeding 
the  corporation  was  dissolved  :  Angell  and  Ames  on  Cor- 
porations 799-819 ;  Brockville,  <^c.,  Road  Co.  v.  Crozier,  14 
U.  C.  R.  31.  The  Road  Company  may  lease  :  Consol.  Stat. 
U.  C.  ch.  49,^sec.  89.  The  evidence  upon  which  the  con- 
viction was  made  has  been  sent  up,  but  the  Court  cannot 
look  at  it.  From  it,  however,  it  appears  that  Murray  was 
lessee  of  the  tolls. 

Harrison,  Q.  C,  supported  the  rule. 

1.  A  demand  of  tolls  must  be  made  :  The  School  Trustees 
of  Galedon  v.  The  Corporation  of  Caledon,  12  C.  P.  301. 

2.  It  is  not  clearly  alleged  that  the  defendant  was  not 
exempt,  and  the  use  of  the  general  statutory  form  does 
not  cure  this  defect :  Consol.  Stat.  U.  C.  ch.  49,  sees.  91  to 
95;  Okes  Magisterial  Synopsis,  10th  Ed.,  118;  Paley  on 
Convictions,  173,  202 ;  The  Queen  v.  Johnston,  8  Q.  B. 
102. 

3.  .The  cases  of  Moore  v.  Jarron,  9  U.  C.  R.  233,  and 
Tlie  Queen  v.  Haystead,  7  U.  C.  R.  9,  support  this 
objection. 

4.  The  statutory  form  must  be  used  fully  if  the  party 
resort  to  it.    No  time  is  fixed  for  payment. 

5.  The  evidence  shews  that  the  board  of  directors  has 
not  been  appointed  for  three  years,  and  Murray,  who  was 
lessee  at  one  time,  was  not  a  proper  lessee  to  take  tolls 
from  Caister :  Consol.  Stat.  U.  C.  ch.  49,  sees.  73,  75,  78, 
80,  87. 

G.  If  Murray  were  lessee^  it  is  only  the  Company  that 
could  claim  the  summary  benefit  of  the  statute. 

7  to  13.  It  may  be  shewn  that  the  corporation  was  dis- 
solved :  Grant  on  Corporations,  303 ;  Consol.  Stat.  U.  C. 
ch.  49,  sees.  15,  37,  38,  40,  44,  89,  bear  upon  these  objections. 

13.  There  is  no  evidence  at  all  that  tolls  had  been  fixed 
at  any  time ;  and  this  is  essential :  Consol.  Stat.  U.  C.  ch, 
49,  sees.  73,  75. 
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Wilson,  J. — The  conviction  is  in  the  very  form  given 
by  Consol.  Stat.  C.  ch.  103,  Schedule  1.(1),  and  is  appKcable, 
by  section  50  of  that  statute,  to  section  95  of  the  Road 
Act,  (Consol.  Stat.  U.  C.  ch.  49)  excepting  that  it  does  not 
state  that  the  fine  and  costs  are  to  be  paid  "  forthwith  on 
or  before  the  day  of  next."    And  the  oftence  is 

charged  in  the  very  words  of  the  Road  Act,  section  95. 

The  first  objection,  that  the  conviction  does  not  shew 
that  any  demand  of  the  toll  was  made,  is  the  most  serious 
objection  that  has  been  raised.  It  shews  that  Caister  wil- 
fully passed  and  drove  through  without  paying  toll,  but 
I  do  not  feel  sure  that  that  would  be  sufficient.  It  shews, 
however,  that  he  "  then  and  there  refused  to  pay  the  same," 
which  I  think  plainly  establishes  and  gives  effect  to  the  vjil- 
fidness  of  his  act,  by  shewing  that  it  was  more  than  a  mere 
non-payment,  but  a  persistent  denial  of  payment  altogether. 
I  think  the  conviction  therefore  sufficient  in  that  respect. 

The  second  objection  is  negatived  by  the  conviction. 
The  proof,  by  chapter  103,  section  44,  rested  on  Caister  to 
establish. 

The  third  objection  is  not  now  sustainable,  since  the 
statute  has  supplied  a  form'^to  be  used. 

The  fourth  objection  is,  that  while  section  95  of  the  Road 
Act  fixes  no  time  for  payment  of  the  fine  and  costs,  that 
the  conviction  must  be  bad  because  it  fixes  no  time  for 
payment  either,  merely  because  the  general  form  in  chapter 
103  says,  "  forthwith,  on  or  before  day  of  next," 
which  seems  rather  inconsistent.  No  day  being  given  for 
payment,  it  is  payable  at  once. 

The  fifth  objection,  and  all  fallowing  it,  are  matters  not 
now  disputable  or  enquirable  into  if  the  conviction  alone  is 
to  be  looked  to.  I  am  of  opinion  it  is.  If  the  magistrate 
had  jurisdiction,  assuming  the  facts  to  be  true,  the  convic- 
tion alone  is  before  the  Court. 

The  fifth  objection,  besides,  is  based  on  the  assumption 
that  Murray,  the  toll-gate  keeper  or  lessee  of  the  tolls,  had 
no  right  to  exact  payment,  and  that  consequently  it  was  no 
offence  of  Caister  not  to  pay  him.    If  the  toll-gate  keeper 
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cannot  complain  or  exact  tolls,  there  will  be  little  use  in 
putting  them  on. 

The  sixth  objection  is  of  the  same  nature. 

The  7th,  8th,  and  9th  objections,  as  to  the  existence  of 
the  corporation,  cannot  be  gone  into  on  this  proceeding  in 
testing  the  sufficiency  of  the  conviction. 

The  tenth  objection  is  of  no  effect.  The  Company  may 
let  if  not  restricted,  and  the  89th  section  applies  expressly 
to  "  the  renter  or  collector  of  tolls." 

The  11th  objection  has  nothing  in  it.  His  title,  excepting 
as  the  servant,  agent,  or  representative  of  the  Company  in 
the  collection  of  tolls,  is  of  no  moment.  It  does  not  affect 
the  offence  of  the  applicant  in  any  way. 

The  12th  objection  has  nothing  in  it. 

The  conviction  shews  expressly,  against  the  13th  objec- 
tion, which  is  fortunately  the  last  in  this  long  and  unten- 
able array  of  impediments,  "  that  ten  cents  was  the  legal 
toll  chargeable,  fixed  and  payable,"  &c. 

The  rule  must  be  discharged  with  costs. 

Morrison,  J.,  concurred. 

Richards,  C.  J.,  was  not  present  during  the  argument,  , 
and  therefore  took  no  part  in  the  judgment. 
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White  v.  Elliott  and  Mooney. 

Insolvency — Personal  Actions — Rights  of  assignee. 

The  plaintiff,  havinrj  held  the  defendant  in  the  suit  to  bail,  recovered  a  ver- 
dict for  slander,  for  enticing  away  and  detaining  his  wife,  and  for  as- 
saulting her.  Before  recovering  judgment  he  made  an  assignment  under 
the  Insolvent  Act,  and  he  then  sued  the  bail  on  their  recognizance,  not 
having  yet  obtained  his  final  discharge.  The  defendants  set  up  the 
rights  of  the  assignee.  Held,  on  demurrer,  that  the  plaintiff  was 
entitled  to  recover,  for  the  causes  of  action  being  for  purely  personal 
wrongs  did  not  pass  to  the  assignee. 

Semble,  also,  that  the  proceeds  of  the  suit  when  recovered  could  not  be 
claimed  by  the  assignee,  and  that  he  therefore  could  not  in  any  way 
interfere  with  the  suit. 

Declaration  against  special  bail  on  their  recognizance 
in  a  suit  in  this  Court  of  the  plaintiff  against  one  William 
Young,  alleging  a  recovery  against  Young,  and  that  he  had 
not  paid  the  same  nor  rendered  himself,  nor  had  the  de- 
fendants done  so  for  him. 

Plea — That  the  plaintilf  became  insolvent  within  the 
meaning  of  the  Insolvent  Acts  then  in  force,  and  by  his 
voluntary  assignment,  under  and  in  the  form  prescribed  by 
said  acts,  made  oil  the  20th  day  of  April,  1868,  duly  assigned 
all  his  estate  and  effects  under  the  Insolvent  Act  of  1864, 
to  John  Haldan  the  younger,  official  assignee  for  the 
County  of  Huron,  who  accepted  thereof  under  the  provi- 
sions of  the  said  act :  that  at  the  time  of  the  entry  of  said 
judgment  and  the  return  of  the  execution  founded  on  the 
same,  the  plaintiff  had  not,  nor  has  he  since  obtained  his 
discharge  in  insolvency  by  virtue  of  the  said  assignment, 
the  proceedings  thereunder,  and  the  statute  in  that  behalf ; 
that  on  the  entry  of  said  judgment  the  said  damages 
and  costs  became  part  of  the  ""plaintiff 's  personal  estate, 
debts,  assets,  and  effects,  and  that  the  plaintiff's  rights  of 
action,  and  all  his  other  right  and  title  thereto,  and  the  al- 
leged debt  and  cause  of  action  in  the  declaration  mentioned, 
became  and  were,  under  and  by  virtue  of  the  statute  in 
that  behalf,  vested  in  the  said  John  Haldan  the  younger  as 
such  assignee  as  aforesaid,  who  alone  has  the  right  to  sue 
for  the  recovery  of  the  same. 
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Replication — That  in  and  by  the  said  action  against  the 
said  William  Young  in  the  declaration  in  this  cause  men- 
tioned, the  plaintiff  sued  and  prosecuted  the  said  William 
Young  upon  and  in  respect  of  the  following  causes  of  action, 
that  is  to  say  : — for  that  the  said  William  Young  falsely 
and  maliciously  spoke  of  the  plaintiff  certain  false  and 
defamatory  words  in  the  first  count  of  the  declaration  in 
said  action  mentioned ;  and  also  for  that  the  said  William 
Young  wrongfully  enticed  and  procured  the  wife  of  the 
plaintiff'  against  his  will  to  depart  and  remain  absent  from 
the  house  and  society  of  the  plaintiff,  whereby  the  plaintiff 
lost  her  society ;  and  also  for  that  the  plaintiff's  wife  un- 
lawfully, and  against  the  will  of  the  plaintiff,  departed 
from  the  house  and  society  of  the  plaintiff,  and  that  said 
William  Young,  well  knowing  the  premises,  wrongfully 
and  against  the  will  of  the  plaintiff,  received,  harboured, 
and  detained  the  plaintiff's  said  wife,  and  refused  to 
deliver  her  to  the  plaintiff,  although  requested  by  the 
plaintiff  so  to  do,  whereby  the  plaintiff  lost  her  society ;  and 
also  that  for  the  said  William  Young  assaulted,  ill-treated, 
and  carried  away  the  plaintiff's  wife,  and  kept  and 
detained  her  for  a  certain  time  against  the  will  of  the 
plaintiff,  whereby  the  plaintiff'  lost  the  comfort  and  society 
of  his  said  wife  during  that  period.  And  the  plaintiff 
recovered  in  the  said  action  against  the  said  William 
Young  the  sum  of  5s.  assessed  by  the  jury  in  the  said 
action  as  his  damages  by  him  sustained  on  occasion  of  the 
premises  and  causes  of  action  hereinbefore  in  this  replica- 
tion mentioned  (a),  and  also  the  sum  of  £50  for  his  costs  of 
suit  in  that  behalf  expended,  making  together  the  said 
sum  of  £50  OS.  recovered  by  the  plaintiff,  as  in  the 
declaration  in  this  present  action  mentioned ;  and  that  said 
judgment  in  the  said  declaration  in  this  cause  mentioned 
was  not  recovered  until  long  after  the  making  of  the  said 
voluntary  assignment  in  the  said  plea  mentioned.  And  the 
plaintiff  saith  that  he  did  not  recover  in  the  said  action 


(a)  The  verdict  was  recovered  in  March,  1868. 
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against  said  William  Young  upon,  for,  or  in  respect  of  any 
other  cause  or  causes  of  action  than  those  hereinbefore 
especially  mentioned,  and  that  all  the  said  causes  of  action 
were  for  wrongs  personal  to  himself,  the  plaintiff,  and  were 
all  and  each  and  every  of  them  such  as  would  not  pass  by 
a  voluntary  assignment  under  the  Insolvent  Acts,  and  did 
not,  nor  did  any  or  either  of  them  pass  to  the  said  John 
Haldan  the  younger,  under  the  assignment  in  said  plea 
mentioned. 

Rejoinder — That  although  the  causes  of  action  in  the 
said  replication  mentioned,  and  for  which  the  said  action 
by  the  plaintiff  against  the  said  William  Young  was  com- 
menced and  carried  on,  were  the  same  as  in  the  introduc- 
tory part  of  the  said  replication  mentioned,  that  after  the 
assignment  in  insolvency  and  the  acceptance  thereof  by 
the  said  assignee  as  in  the  said  plea  mentioned,  and  before 
the  commencement  of  this  suit,  judgment  was  as  aforesaid 
entered  up  in  the  said  suit,  and  execution  issued  thereon 
against  the  said  William  Young :  that  at  the  time  last 
aforesaid,  and  from  thence  until  the  commencement  of  this 
suit,  the  said  plaintiff  had  not  applied  for,  obtained,  or 
effected  his  discharge  in  insolvency,  whereby  the  causes  of 
action  on  the  said  judgment  mentioned,  and  the  right  to 
maintain  this  action,  became  vested  in  and  maintainable 
only  in  the  name  of  the  said  assignee. 

Demurrer,  on  the  grounds  : — 

1.  That  said  rejoinder  admits  the  facts  set  out  in  the  said 
replication,  and  shews  no  answer  in  law  thereto. 

2.  That  said  rejoinder  admits  that  the  causes  of  action 
in  said  replication  would  not  pass  to  said  assignee,  but 
attempts  to  answer  said  replication,  by  shewing  th^t  judg- 
ment in  said  original  action  founded  on  said  causes  of 
action  having  been  entered  after  said  assignment,  the  same 
would  pass  to  said  assignee,  which  in  law  it  would  not  do  ; 
and  therefore  said  rejoinder  does  not  meet  said  replication. 

8.  That  said  rejoinder  at  most  only  answers  part  of  said 
replication,  though  it  professes  to  answer  the  whole,  inas- 
much as  the  damages  in  the  original  action  being  for 
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personal  wrongs  to '  the  insolvent,  would  not  pass  to  the 
assignee. 

4.  That  for  contracts  and  causes  of  action  arising  after 
a  voluntary  assignment  in  insolvency  the  insolvent  may 
maintain  an  action  in  his  own  name,  unless  the  assignee 
intervenes ;  and  the  cause  of  action  in  this  case  having 
arisen  after  such  assignment,  the  said  plaintiff  may  main- 
tain this  action,  because  said  rejoinder  does  not  shew  that 
said  assignee  has  intervened  or  claimed  the  benefit  of  said 
judgment,  and  for  all  that  appears  by  said  rejoinder  this 
action  may  be  carried  on  by  the  plaintiff  for  the  benefit  of 
said  estate,  and  by  the  concurrence  and  consent  of  the  said 
assignee. 

The  case  was  argued  during  this  term. 

5.  Richards,  Q.  C,  for  the  demurrer,  cited  Insolvent  Act 
of  1864,  sec.  2,  sub-sec.  7  ;  Insolvent  Act  of  1869,  sec.  10  ; 
Imperial  Act,  6  Geo.  IV.  ch.  16,  sec.  63 ;  A^'ch.  Bankruptcy 
Law,  Yol.  I.  p.  302 ;  Deacon  on  Bankruptcy,  Vol.  I.  p.  522  ; 
Wright  y.  Fairfield,  2  B.  &;  Ad.  727;  Benson  v.  Flower, 
Sir  W.  Jones  215  ;  Howard  v.  Crowther,  S  M.  &  W.  601 ; 
Weatherell  v.  Julius,  10  C.  B.  267;  Roger§  v.  Spence,  13 
M.  &  W.  571 ;  Herbert  v.  Sayer,  2  D.  &  L.  57,  5  Q.  B.  965 ; 
Kitchen  v.  Bartsch,  7  East  53;  Clarke  v.  Calvert,  3  Mod.  96. 

Osier,  contra.  The  assignee  may,  by  our  acts,  sue  in  his 
own  name  for  all  causes  of  action  vested  in  the  insolvent, 
and  he  alone  can  sue  :  Insolvent  Act  of  1864,  sec.  4,  sub-sec. 
9;  Insolvent  Act,  1869,  sec.  42.  He  referred  to  Beckham  v. 
Brake,  2  H.  L.  Cas.  622,  636,  639 ;  Crutiuell  v.  Lye,  17  Ves. 
343. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  defendants  became  bail  for  Young  on  the  29th  of 
November,  1867 ;  the  plaintiff  made  his  assignment  on  the 
20th  of  April,  1868,  and  he  recovered  judgment  against 
Young  after  the  making  of  the  assignment. 

The  action  for  clearly  personal  wrongs  to  the  plaintift' 
was  therefore  pending  at  the  time  of  the  assignment,  but 
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was  not  reduced  to  a  judgment  till  after  it,  and  at  the  time 
of  the  commencement  of  the  present  action,  7th  February, 
1870,  the  plaintiff  had  not  yet  obtained  his  final  discharge 
in  insolvency. 

The  principal  question  is,  whether  the  recovery  by  judg- 
ment of  damages  and  costs  for  such  personal  wrongs  and 
de^iands  as  are  stated  on  the  pleadings,  remains  to  or 
passes  to  the  official  asignee,  such  recovery  being  had  after 
the  assignment  and  before  the  final  discharge. 

There  is  however  the  further  question,  whether  the 
plaintiff  may  not  maintain  this  suit,  so  long  as  it  is  not 
shewn  the  assignee  has  not  intervened  adversely  to  its 
prosecution. 

It  has  been  decided  that  unliquidated,  damages  which 
accrued  before  bankruptcy  by  non-performance  of  a 
contract,  pased  to  the  assignee  under  the  words  "  all  the 
present  and  future  personal  estate  " :  Wright  v.  Fairfield, 
2  B.  &  Ad.  727. 

Littledale,  J.,  said  in  that  case :  "  The  legislature  intended 
to  give  the  assignees  all  the  remedies  in  respect  of  the  pro- 
perty which  they  w^ere  entitled  to  under  the  former  acts, 
and  that  they  should  have  power  to  sue  upon  contracts 
made  with  the  bankrupt,  and  for  injuries  affecting  his  pro- 
perty, though  not  for  mere  personal  wrongs,  and  such  causes 
of  action  as  would  abate  by  his  death."  Parke,  J.,  said  : 
"  The  subject  matter  of  this  action,  if  not  strictly  a  part  of 
of  the  estate,  is  something  which  when  recovered  will  be 
for  the  benefit  of  the  estate." 

In  Howard  v.  Crowther,  8  M.  &  W.  601,  Lord  Abinger 
said  :  "  Nothinor  is  more  clear  than  that  a  rio'ht  of  action 
for  an  injury  to  the  property  of  the  bankrupt  will  pass  to 
his  assignees ;  but  it  is  otherwise  as  to  an  injury  to  his 
personal  comfort.  Assignees  of  a  bankrupt  are  not  to  make 
a  profit  of  a  man's  Avounded  feelings;  causes  of  action, 
therefore,  which  are,  as  in  this  case,  (seduction)  purely 
personal  do  not  pass  to  the  assignees,  but  the  right  to  sue 
remains  with  the  bankrupt."  And  he  said  in  the  course  of 
the  argument :  "  Has  it  ever  been  contended  that  the 
33 — VOL.  XXX  U.C.R. 
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assignees  of  a  bankrupt  can  recover  for  his  wife's  adultery, 
or  for  an  assault.  How  can  they  represent  his  aggravated 
feelings  ?  "  Alderson,  B.,  said  :  "  Assignees  can  maintain 
no  action  for  libel,  although  the  injury  occasioned  there- 
by to  the  man's  reputation  may  have  been  the  sole  cause 
of  his  bankruptcy." 

In  Rogers  v.  Spence,  13  M.  &  W.  571,  in  the  Exchequer 
Chamber,  affirmed  in  12  CI.  &  Fin.  700,  in  H.  L.,  Lord 
Denman,  C.  J.,  said :  "  Causes  of  action  not  falling  with- 
in this  description  (that  is,  relating  to  the  property 
and  debts  of  the  bankrupt,  and  also  to  those  rights  of 
action  which  he  has  for  unlawfully  diminishing  the  value 
of  his  property,  or  for  withholding  or  taking  it  from  him,) 
but  arising  out  of  a  wrong  personal  to  the  bankrupt,  for 
which  he  i  would  be  entitled  to  remedy  whether  his  pro- 
perty were  diminished  or  impaired  or  not,  are  clearly  not 
within  the  letter,  and  have  never  been  held  to  be  within 
the  spirit  of  the  enactment,  even  in- cases  where  injuries  of 
this  kind  may  have  been  accompanied  or  followed  by  loss 
of  property;  and  to  this  class  we  think  the  action  of 
trespass  q.  c.  /.,  and  that  of  trespass  to  the  goods  of  the 
bankrupt,  must  be  considered  to  belong." 

On  perusing  the  cases  referred  to,  and  among  them  the 
case  of  Beckham  v.  Brake,  decided  in  the  Exchequer,  8  M.  & 
W.  846,  reversed  in  11  M.  &  W.  315,  and  the  reversal 
affirmed  in  the  House  of  Lords,  2  H.  L.  Cas.  622,  13  Jur. 
921,  it  is  quite  clear  that  the  causes  of  action  set  out  in 
the  replication,  and  which  are  alleged  to  have  been  the 
causes  of  action  for  which  the  judgment  was  recovered 
against  the  original  defendant  Young,  and  for  which  the 
defendants  entered  into  the  recognizance  now  sued  on, 
could  not  have  passed  and  did  not  pass  to  the  official 
assignee  under  the  words  of  our  statute  "  personal  estate, 
property,  debts,  assets,  and  effects." 

The  assignee  is  to  take  those  interests  and  rights  which 
are  beneficial  to  the  creditors,  all  property  and  assets,  and 
'  all  rights  of  action  affecting  such  property  and  assets. 

Actions  in  which  the  damages  are  to  be  estimated  by 
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immediate  reference  to  pain  ^felt  by  the  bankrupt  in 
respect  of  his  body,  mind,  or  character,  and  without 
reference  to  his  rights  of  property,  do  not  pass  to  the 
assignee:"  Per  Erie,  J.,  18  Jur.  928.  So  also  actions 
founded  on. merely  personal  service  performed  since  the 
assignment  do  not  pass  to  the  assignee :  Chijppendall  v. 
Tomlinson,  if  Dougl.  318;  Cook's  Bankruptcy  Law,  318; 
per  Cresswell,  J.,  in  13  Jur.  928. 

Lord  Mansfield,  C.  J.,  said  in  ChippendaU  v.  Tomlinsori : 
"  The  assignees  could  not  hire  the  bankrupt  out."  See  also 
Williams  v.  Chambers,  10  Q.  B.  337. 

As  the  case  now  stands,  we  think  the  assignee  has  no 
right  to  interfere  w^ith  the  proceedings  of  the  plaintiff. 

Whether  the  money,  if  it  be  recovered  by  the  plaintiff,  or 
the  goods  or  lands  of  the  defendants,  or  of  the  original 
debtor,  if  they  be  bought  in  by  the  plaintifi*  under  his 
execution,  will  vest  in  the  assignee,  we  are  not  required  to 
determine. 

The  language  of  the  statute, — and  all  his  personal  estate 
property,  debts,  assets,  and  efiects  which  he  has  "  or  may 
become  entitled  to  at  any  time  before  his  discharge  is 
effected,  under  this  act,  excepting  only  such  are  exempt 
from  seizure  and  sale  under  execution  " — is  very  strongly 
expressed.  But  that  has  always  been  the  law  of  bank- 
ruptcy in  England,  and  the  many  cases  in  which,  notwith- 
standing the  statute,  rights  and  causes  of  action  have  been 
held  not  to  pass  to  the  assignee,  has  been  because  they  have 
been  considered  by  the  Courts  to  be  exceptions  necessarily 
implied  by  and  engrafted  on  that  branch  of  the  law  which 
related  to  the  administration  of  the  debtor's  estate. 

If  therefore  a  right  of  action  for  assault,  or  slander,  or 
criminal  conversation,  or  seduction,  or  misfeazance  of  a 
surgeon,  attorney,  or  other  person,  does  not  pass  to  the 
assignee,  but  remains  vested  in  the  insolvent,  because  such 
matters  are  in  no  way  connected  with  his  estate,  and  are 
purely  personal  to  himself,  it  is  difficult  to  see  what 
right  the  assignee  can  have  to  the  fruits  of  such  actions,  or 
why  he  should  take  them  away  from  the  person  who  was 
alone  intended  to  have  been  benefited  by  them. 


260         queen's  bench,  EASTER  term,  33  vie,  1870. 


The  right  of  action  must  "be  the  most  barren  of  all  rights 
to  the  insolvent  if  another  must  reap  the  fruits  of  it.  It 
is  a  farce  to  give  the  insolvent  the  right  to  sue  for  bis 
personal  labour,  and  to  take  away  the  price  of  it  when  it 
is  paid  to  him.  That  is  both  to  hire  him  out  and  to  starve 
him. 

I  should  therefore  very  much  doubt  whether  the 
assignees  can  or  could  intervene  at  any  time  or  in  any 
form  to  prevent  the  plaintiff  getting  the  full  benefit  of  the 
cause  of  action  which  remained  in  him,  and  which  never 
passed  to  the  assignee. 

The  plaintiff  is  entitled  to  succeed  on  this  demurrer. 

Judgment  for  the  plaintiff. 


Waddell  v.  McColl«et  al. 

Appeal  from  County  Court — Bond — Condition. 

Declaration  on  a  bond,  conditioned  to  abide  by  the  decision  of  the  C.  P. 
in  a  County  Court  suit  of  W.  v.  M.,  appealed  to  that  Court,  and  to  pay 
all  moneys  and  costs,  as  well  of  the  suit  as*of  the  appeal.  Breach, 
nonpayment  of  all  sums  of  money  and  costs  awarded  and  taxed  to  W. 
ill  the  suit :  that  he  recovered  judgment  in  the  County  Court  against 
M.  for  $220  damages  and  •'^72  costs,  which  defendant  had  not  paid. 
Plea,  that  no  decision  of  the  said  cause  was  ever  made  by  the  C.  P., 
nor  any  money  or  costs  awarded  or  taxed  by  that  court  to  the  plaintiff. 

Held,  plea  good,  for  the  condition  was  only  to  abide  by  the  deci- 
sion of  the  C.  P.,  and  if  the  appeal  was  not  heard  and  the  refusal  to 
entertain  it  was  a  decision  of  that  court,  it  should  have  been_  so 
alleged. 

The  plaintiff  replied,  that  the  sums  of  $270  and  $72  were,  within  the 
true  intent  and  meaning  of  the  condition,  awarded  and  taxed  to  the 
plaintiff  as  and  for  his  moneys  and  costs  which  M.,  within  such  intent 
and  meaning,  was  liable  to  pay.  Held  bad,  as  tendering  an  issue  on 
matter  of  law. 

Demurrer.  Declaration,  that  defendants  by  their  bond 
became  bound  to  the  plaintiff  in  the  sum  of  $700,  to  be 
paid  by  the  defendants  to  the  plaintiff,  conditioned  that 
the  said  Archibald  McColl  should  abide  by  the  decision  of 
the  Court  of  Common  Pleas,  of  a  certain  suit  pending  in 
the  County  Court  of  the  united  counties  of  Northumber- 
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land  and  Durham, \wherein  the  said  Archibald  Waddell, 
the  plaintiff  herein,  was  plaintiff,  and  the  said  Archibald 
McColl  was  defendant,  and  appealed  to  the  said  Court  of 
Common  Pleas,  and  pay  all  sums  of  money  and  costs,  as 
well  of  the  said  suit  as  of  the  said  appeal,  awarded  and 
taxed  tc  the  said  Archibald  Waddell.  Breach,  that  the 
said  McColl  did  not,  nor  did  the  said  defendants,  nor  did 
any  or  either  of  them,  pay,  nor  have  the  said  defendants, 
nor  has  any  or  either  of  them,  paid  all  sums  of  money  and 
costs  of  the  said  suit  awarded  and  taxed  to  the  said 
Waddell,  or  any  of  the  said  sums  of  money  or  costs  of  the 
said  suit  awarded  and  taxed  to  the  said  Waddell,  or  any 
part  thereof:  that  afterwards,  to  wit  on  the  15th  of 
February,  1869,  the  said  Waddell  recovered  judgment  in 
the  said  County  Court  against  the  said  McColl  in  the  said 
suit,  for  S270  56c.  damages,  and  S72  26c.  taxed  costs,  and 
the  sum  of  S342  82c.  was  thereupon  awarded  and  taxed 
therein  to  the  said  Waddell  as  and  for  his  moneys  and 
costs  of  the  said  suit,  yet  neither  the  said  McColl,  nor  any 
or  either  of  the  said  other  defendants,  though  required  so 
to  do,  have  paid  the  said  sum  of  $342  82c.  so  awarded 
and  taxed  to  the  sai(5  Waddell  in  the  said  suit,  or  any  part 
thereof,  and  the  same  is  wholly  due  and  unpaid. 

The  second  count  was  substantially  the  same  as  the 
lirst. 

Plea,  that  no  decision  whatever  of  tlic  said  cause  was 
ever  made  by  the  said  Court  of  Common  Pleas,  nor  were 
an3'  sums  of  money  or  costs  whatever  awarded  by  the  said 
Court  of  Common  Pleas  and  taxed  to  the  plaintiff. 

Replication,  that  the  sum  of  §270  56c.  debt,  and  the  sum 
of  S72  26c.  costs,  were,  within  the  true  meaning,  intent, 
and  construction,  and  according  to  the  condition  of  said 
bond,  awarded  and  taxed  in  the  said  cause  to  the  plaintiff 
as  and  for  his  sums  of  money  and  costs  of  the  said  suit, 
which  said  sums  of  money  and  costs  of  the  said  suit  the 
said  defendant  McColl,  within  the  true  meaning,  intent, 
and  construction  of  the  said  bond,  and  according  to  the 
condition  thereof,  became  and  was  liable  to  pay,  and  which 
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the  said  defendants  have  not  nor  has  either  of  them  ever 
paid,  and  which  remain  wholly  unpaid. 

Demurrer  to  the  replication,  as  tendering  an  issue  upon 
matter  of  law,  and  being  a  departure. 

Joinder  in  demurrer,  and  notice  of  the  following  excep- 
tions to  the  plea  : 

1.  That  the  said  plea  is  no  answer  to  the  declaration ; 

2.  That  it  does  not  in  any  way  answer  the  breach  assigned ; 

3.  That  it  answers  a  breach  of  the  condition  of  the  bond 
not  assigned  or  complained  of  in  the  declaration  ;  4.  That 
the  declaration  shews  that  the  bond  therein  mentioned 
contained  three  conditions,  namely — 1st.,  that  the  said 
McCoU  should  abide  by  the  decision  of  the  said  cause  by 
the  said  Court  of  Common  Pleas :  2nd.,  that  the  said 
McColl  should  pay  all  sums  of  money  and  costs  of  the  said 
suit  awarded  and  taxed  therein  to  the  said  Waddell ;  3rd., 
that  the  said  McColl  should  pay  all  sums  of  money  and 
costs  of  the  said  appeal  awarded  and  taxed  to  the  said 
Waddell ;  and  the  plaintiff  charges  and  assigns  the  breach 
of  only  one,  namely,  the  second  of  the  said  conditions,  and 
the  defendants'  said  pleas  do  not  in  any  way  answer  the 
said  breach  assigned,  but  profess  to  answer  the  breach  of 
the  said  third  condition,  a  breach  not  assigned,  charged,  or 
complained  of 

During  this  term  the  case  was  argued. 
Spencer,  for  the  plaintiff,  referred  to  McColl  v.  Wo^ddell, 
19  C.  P.  213. 

S.  M.  Jarvis,  contra. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  replication  is  certainly  bad  for  putting  in  issue 
matter  of  law.  How  can  the  jury  tell  whether  the 
debt  and  costs  were  within  the  true  meaning,  intent,  and 
(construction  of  the  condition  of  the  bond  ?  This  is  to 
ask  them  to  decide  a  question  of  law :  Anonymous,  Loff't 
43  ;  Ashhy  v.  Harris,  1  Jur.  776  ;  Eyre  v.  Shelley,  8  Dowl. 
190  ;  Berton  v.  Lawrence,  5  Ex.  826  ;  The  Queen  v.  Nott,  4 
Q.  B.  768. 
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The  question  is  whether  the  pleas  are  good. 

The  declaration  is  consistent  with  the  appeal  being  still 
in  the  Common  Pleas,  and  of  Waddell  having  got  a  judg- 
ment by  some  means  in  the  County  Court,  or  with  the 
appeal  having  been  withdrawn  by  consent,  or  with  the 
Court  having  declined  to  entertain  it. 

The  condition  is  not  to  prosecute  without  delay,  in 
which  case  an  action  would  lie  on  the  bond,  although  the 
appeal  was  still  undetermined,  but  to  abide  by  the  decision 
of  the  Common  Pleas,  and  pay  all  sums  of  money  and  costs, 
as  well  as  the  suit  as  of  the  appeal,  as  should  be  awarded 
and  taxed  to  Waddell. 

The  Court  of  Common  Pleas  has  for  some  cause  not 
decided  the  appeal  yet,  and  perhaps  never  may. 

If  the  Superior  Court  pronounce  a  decision,  it  is  in  the 
form  of  a  "  direction  to  the  Court  below  touching  the 
judgment  to  be  given  in  the  matter  as  the  law  requires, 
and  shall  also  (i.  e.  the  Superior  Court  shall  also)  award 
costs  to  either  party  in  their  discretion,"  &c. 

This  is  the  provision  of  the  statute.  The  condition  as 
set  out  in  the  declaration  is  in  the  form  prescribed  by  the 
statute. 

The  form  is  not  very  plain,  but  the  words  extracted 
above  shew  that  it  is  the  Court  of  Appeal  that  is  to  award 
the  costs ;  and  this  it  is  admitted  the  Court  of  Appeal 
has  not  done. 

The  defendants  never  engaged  to  pay  any  sum  whatever 
excepting  that  which  the  Court  of  Appeal  directed  them  to 
pay.  They  did  not  agree  to  secure  to  the  plaintiff  the 
judgment  of  the  County  Court,  and  this  it  appears  is  what 
they  are  sought  to  be  made  liable  for. 

It  may  be  a  hardship  on  a  person  who  has  recovered  a 
verdict  in  a  County  Court  to  be  stayed  in  his  suit  by 
the  form  of  an  appeal,  and  when  brought  into  the  Court 
above,  to  have  it  determined  that  the  matter  is  not 
before  it,  because  for  some  cause  it  is  not  appealable,  and  so 
not  within  its  jurisdiction.  But  this  must  be  amended  by 
legislation. 
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If  the  refusal  to  entertain  the  appeal  be  a  decision  by 
the  Superior  Court,  the  decision  should  be  alleged  to  have 
been  pronounced.  If  it  be  not,  the  defendants  are  not 
liable,  for  they  never  engaged  to  do  more  than  to  abide  by 
the  decision. 

We  think  judgment  must  be  for  the  defendants  on  the 
sufficiency  of  the  pleas. 

Judgment  for  defendants. 


In  re  Johnson  and  The  Trustees  of  School  Section 
No.  13  IN  the  Township  of  Harwich. 

School  Trustees — Judgment  against — Mandamus  to  levy  rate. 

In  1862  the  trustees  of  a  school  section  issued  their  warrant  to  J.  to  levy 
a  rate.  One  S.,  who  was  upon  the  roll,  claimed  exemption  as  belong- 
ing to  a  Roman  Catholic  Separate  School,  and  in  1863  recovered 
against  J.  in  replevin  for  his  goods  which  J.  had  seized.  J.  in  1866 
sued  the  trustees  of  that  year  for  indemnity,  and  recovered  judgment, 
the  action  being  defended.  The  trustees  issued  their  warrant  to  levy 
a  rate,  including  this  judgment,  and  about  $100  was  levied  and  paid 
over  to  J.,  but  many  of  the  rate-payers  refused  to  pay  the  proportion 
imposed  for  J's.  claim.  J.  then,  in  1869,  having  had  a  Ji.  fa.  on  his 
judgment  returned  no  goods,  applied  for  a  mandamus  to  the  trustees  to 
levy  the  balance  due  to  him,  none  _of  these  trustees  having  been  trus- 
tees iu  1866. 

The  application  was  refused,  on  the  ground  that  the  Court  might  enquire 
into  the  grounds  of  the  judgment,  and  that  the  applicant  was  bound,  but 
had  failed,  to  shew  clearly  that  it  was  recovered  in  a  justifiable  litiga- 
tion. 

Qucere,  however,  whether  apart  from  this  the  application  could  be 
granted,  for  the  effect  would  be  to  levy  a  rate  on  a  different  body  to 
pay  the  debt  of  a  previous  year. 

In  Michaelmas  Term  last  Robinson,  Q.C.,  obtained  a  rule 
calling  on  the  trustees  to  shew  cause  why  a  writ  of  man- 
damns  should  not  be  issued,  commanding  them  to  apply  to 
the  Township  Council  of  Harwich,  or  to  employ  their  own 
lawful  authority,  as  they  might  judge  expedient,  for  the 
levying  and  collecting  by  rate,  and  to  pay  to  said  J ohnson, 
a  sufficient  sum  to  pay  the  balance  due  upon  a  judgment 
recovered  by  him  against  the  trustees,  in  the  County  Court 
of  Kent,  on  the  2nd  of  November,  1866 ;  and  why  they 
should  not  pay  the  costs  of  the  application. 
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The  papers  filed  in  support  of  the  ap^plication  stated  that 
judgment  was  recovered  for  $228.07  damages  and  costs,  and 
that  a  writ  of  ji.  fa.  against  goods,  which  was  issued 
thereon  and  delivered  to  the  sheriff,  was  returned  by  him  "as 
he  alleged,  without  having  been  able  to  levy  on  any  goods 
of  the  defendants,  and  as  he  believed  unable  to  levy  a  rate 
on  said  .school  section  to  pay  same : "  that  the  sum  of 
S135.80,  and  interest  from  the  27th  of  February,  1868,  still 
remained  unpaid  on  the  judgment :  that  payment  of  it  had 
frequently  been  demanded  of  the  trustees  :  that  on  the 
10th  August,  1869,  the  three  trustees  (at  that  time)  of  the 
section  were  each  personally  served  with  a  copy  of  the 
notice  and  demand  annexed,  but  they  had  refused  to  strike 
a  rate  to  pay  off  said  judgment,  and  on  the  10th  of  Novem- 
ber instant  the  answer  annexed  was  received  from  them. 

The  notice  and  demand  w^ere  to  strike  a  rate  to  levy  the 
above  balance  within  three  months,  and  that  unless  they 
did  so  in  that  time,  and  paid  the  amount  claimed  in  one 
week  thereafter,  this  present  application  would  be  made.  . 

One  of  the  trustees  WTote  an  answer,  that  he  was  willing 
to  strike  a  rate  if  the  applicant  would  indemnify  him  for 
doing  so,  but  the  other  trustees  were  unwilling  to  do  so, 
as  they  did  not  deem  it  to  be  legal. 

The  affidavit  filed  by  the  trustees  stated  that  in  the  year 
1862  the  then  trustees,  of  whom  the  apph'cant  was  one,issued 
their  warrant  and  collector's  roll  to  the  applicant,  to  levy  an 
amount  from  the  school  section  to  defray  the  expenses  of 
the  section  for  that  year,  and  appointed  the  applicant  to 
collect  the  same  :  that  at  that  time  it  was  notorious  that 
several  of  the  inhabitants  of  the  section  claimed  to  belong  to 
the  Roman  Catholic  separate  school,  and  to  be  exempt  from 
taxes  for  the  public  general  common  school,  notwithstand- 
ing which  the  trustees  included  all  the  names  of  the  inhab- 
itants so  claiming  to  belong  to  the  Roman  Catholic  separate 
school  in  their  roll,  and  directed  the  collector  to  levy  from 
the  said  persons  so  claiming  to  belong  to  the  Roman 
Catholic  separate  school  a  due  proportion  of  the  expenses 
of  the  said  school,  according  to  the  sums  they  were 
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respectively  rated  for  on  the  assessment  roll  of  the  town- 
ship for  that  year :  that  the  applicant,  in  pursuance  of 
the  warrant  and  |order,  proceeded  to  seize  and  sell  the 
property  of  the  said  persons  so  claiming  to  belong  to  the 
Roman  Catholic  separate  school,  and  among  others  that  of 
one  Edwin  L.  Stoddard  :  that  Stoddard  in  1863  replevied 
the  goods  so  seized,  the  applicant  defended  the  suit,  and 
a  recovery  was  had  against  the  applicant :  that  the  appli- 
cant in  1866  brought  an  action  against  the  then  trustees, 
who  were  not  nor  were  any  of  them  the  trustees  for  the 
year  1862,  to  recover  damages  by  reason  of  Stoddard's 
recovery  against  him  :  that  the  trustees  defended  that 
action,  but  a  recovery  was  had  against  them  :  that  the 
trustees  for  1866  thereupon  issued  their  warrant  and  col- 
lector's roll  to  one  George  Gibson,  one  of  the  then  trustees, 
to  levy  a  rate  to  satisfy  the  applicant's  judgment,  who 
duly  made  a  return  to  the  clerk  of  the  township  of  the 
rates  and  amounts  assessed  by  the  trustees  against  the  lands 
of  non-residents  of  the  section  by  their  warrant  and  roll ; 
and  that  the  warrant  and  roll  also  included  a  sum  to  cover 
the  teacher's  salary  and  other  expenses  of  the  section  for  the 
year  1866:  that  the  township  council  paid  the  amount  rated 
against  the  non-resident  lands  to  cover  the  teacher's  salary 
and  other  incidental  expenses  for  the  year,  but  refused  to 
pay  the  amount  rated  against  the  non-resident  lands  to  pay 
the  applicant's  judgment,  on  the  ground  that  the  liability  by 
the  applicant  had  been  incurred  by  his  attempting  to  levy 
a  rate  in  1862  against  the  members  of  the  Roman  Catholic 
separate  school,  which  was  not  authorized,  and  the  judg- 
ment he  had  obtained  against  the  trustees  was  in  respect 
of  that  act :  that  some  of  the  inhabitants  paid  their  share 
of  the  rate  bill  for  1866,  to  the  amount  of  about  $100, 
which  sum  was  paid  to  the  applicant :  that  the  rest  of  the 
inhabitants  refused  to  pay  the  proportion  of  the  rate  to 
satisfy  the  judgment,  though  they  paid  that  part  of  it 
required  for  the  teacher's  salary  and  incidental  expenses, 
the  refusal  aforesaid  being  for  the  same  cause  as  that  which 
was  assigned  by  the  township  council ;  and  the  collector 
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has  hitherto  neglected  to  levy  on  those  Avho  have  refused 
to  pay  :  that  none  of  the  trustees  for  1869  were  trustees  in 
1866. 

In  the  same  term  Kingstone  shewed  cause.  The  man- 
damus will  not  be  ordered  unless  it  appears  there  are  no 
goods  to  satisfy  the  judgment  which  can  be  reached  by 
execution.  It  does  not  appear  that  there  are  no  lands, 
though  a  return  had  been  made  of  no  goods  :  Hughes  v. 
Ihe  Mutual  Fire  Insurance  Co.  of  Neivcastle,  11  U.  C.  R. 
241,  13  U.  C.  R.  153;  Scott  v.  School  Trustees  of  Burgess 
and  Bathurst,  19  U.  C.  R.  28 ;  The  Queen  v.  Ledgard,  1 
Q.  B.  616 ;  The  King  v.  The  Margate  Pier  Co.,  3  B.  &  Al. 
220  ;  Re  Quin,  23  U.  C.  R.  308  ;  The  Queen  v.  The  Victoria 
Park  Co.,  1  Q.  B.  288.  No  new  rate  will  be  ordered  while 
the  old  one  has  not  been  collected.  Some  persons  have 
paid  under  the  former  rate  ;  a  new  rate  will  compel  them 
to  pay  over  again.  The  judgment  is  not  conclusive  on 
this  motion,  and  the  Court  can  look  to  see  upon  what  it  is 
founded.  It  is  a  judgment  which  should  never  have  been 
recovered  against  the  trustees  as  a  corporation ;  they  may 
have  been  personally  liable  who  ordered  the  illegal  seizure 
to  be  made  by  the  applicant  on  Stoddard  :  The  King  v.  The 
East  India  Co.,  4  M.  &  S.  283-4 ;  Stark  v.  Montague,  14 
U.  C.  R.  473 ;  Tai^ping  on  Mandamus,  69.  This,  too,  is  an 
old  debt,  and  different  parties  should  not  be  compelled  to 
pay  it :  Woods  v.  Reed,  2  M.  &;  W.  784. 
>  Robinson,  Q.C.,  supported  the  rule.  It  has  been  shewn 
there  were  no  goods.  The  trustees  have  no  lands  liable 
to  execution ;  and  if  they  had,  why  should  a  creditor  wait 
for  a  twelvemonth  before  he  can  sell  ?  The  trustees  cannot 
be  allowed  now  to  impeach  the  correctness  and  validity  of 
the  judgment,  though  there  might  have  been  a  question 
whether  it  should  have  been  recovered  against  them  as  a 
corporation.  But  it  might  be  argued,  and  perhaps  success- 
fully, that  the  trustees  could  in  their  corporate  capacity 
indemnify  one  of  their  officers  for  doing  an  act  in  support 
of  their  rights.    He  referred  to  Regina,  v,  School  Trustees 
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of  Tyendinaga,  20  U.  C.  R.  528,  3  P.  R.  43  ;  Scott  v.  School 
Trustees  of  Burgess  and  Bathurst,  19  U.  C.  R.  28,  33-4. 

Wilson,  J. — I  think  we  may  on  this  application  be 
informed  how,  and  in  respect  of  what  claim  or  liability, 
the  judgment  was  recovered  against  the  trustees  in  their 
corporate  character,  which  the  applicant  desires  this  Court 
to  help  him  to  get  paid. 

And  it  appears  to  me  not  to  be  explained  so  that  the 
Court  can  see  quite  clearly  that  the  litigation  was  proper 
and  justifiable.  I  do  not  say  that  in  no  case  can  the 
trustees  maintain  the  act  of  their  officers  or  themselves  by 
litigation  either  prosecuted  or  resisted  on  their  part,  where 
their  rights  are  affected.  There  may  b^e  many  cases  in 
which  it  might  not  only  be  proper  but  their  peremptory 
and  unavoidable  duty  to  bring  or  defend  an  action.  Such 
a  case  is  not  shewn  here.  On  the  contrary,  I  infer  it  was 
not  proper.  The  proof  of  the  justifiableness  of  the  pro- 
ceeding rests  on  the  applicant,  and  he  has  not  supported  it : 
The  King  v.  Commissioners  of  Reivers  of  the  Tower  Hamlets, 
1  B.  &  Ad.  232 ;  Regina  v.  Mayor  of  Leeds,  4  Q.  B.  796 ; 
Regina  v.  Great  Western  Railway  Co.,  13  Q.  B.  327. 

There  is  the  further  difficulty,  that  by  levying  a  rate  a 
different  body,  to  a  great  extent  certainly,  will  be  called  on 
to  pay  the  debt  of  the  previous  year  (assuming  it  to  be  a 
valid  debt),  which  is  against  the  general  policy  of  law  in 
this  respect.  Most  of  the  cases  are  collected  in  The  Queen 
V.  Read,  13  Q.  B.  524.  The  same  rule  has  been  acted  on 
here  at  different  times. 

It  may  be  possible  that  if  a  mandamus  could  go,  the 
trustees  might  be  able  to  direct  the  levy  to  be  made  on 
those  persons  who  were  (assuming  the  liability)  liable  then, 
and  who  had  not  paid  their  share. 

There  is  no  case  made  at  present,  and,  I  have  no  con- 
fidence, even  if  the  judgment  can  be  shewn  to  have  been 
obtained  by  reason  of  its  having  been  founded  on  a  just, 
necessary,  and  reasonable  proceeding  by  and  on  behalf  of 
the  trustees  of  1863,  that  the  Court  will  be  able  to  afford 
a  remedy. 
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The  application  must  therefore  be  discharged,  and  with 
costs,  as  the  present  trustees  cannot  afford  to  pay  their  own 
charges,  and  they  are  strangers  to  the  original  motion,  and 
have  probably  no  trust  funds  to  meet  the  outlay. 

Morrison,  J.,  concurred. 

Richards,  C.  J.,  not  having  heard  the  argument,  took 
no  part  in  the  judgment. 

Rule  discharged. 


RuiTz  V.  The  Roman  Catholic  Episcopal  Corporation 
OF  THE  Diocese  of  Sandwich. 

Corj^oration — Poiver  to  borrow — 8  Vic.  ch.  82. 

Held,  that  the  Roman  Catholic  Bishop  oi"  Sandwich,  incorporated  bv 
8  Vic,  ch.  82,  as  ''The  Roman  Catholic  Episcopal  Corporation  of  the 
Diocese  of  Sandwich  in  Canada,"  had  no  power  to  borrow  so  as  to 
bind  his  successor ;  and  therefore  that  the  plaintiff,  havinp^  lent  money 
to  such  Bishop,  which  was  used  in  the  construction  of  the  episcopal 
residence  and  for  the  purposes  of  the  Church,  and  taken  security  for 
repayment  under  the  corporate  seal,  was  not  entitled  to  recover  against 
the  corporation. 

The  Bishop  was  described  in  the  instrument  as  *'R.  C.  Bishop  of  Sand- 
wich." Held,  that  this  variance  from  the  corporate  name  was  immaterial. 

Declaration. — First  count,  that  by  deed  under  their 
corporate  seal,  dated  the  1st  September,  1862,  defendants 
covenanted  with  the  plaintiff  to  pay  to  the  plaintiff  the 
sum  of  $1,000  one  year  from  date,  with  interest  at  eight 
per  centum  per  annum,  semi-annually,  but  they  have  not 
paid  the  same.  Second  count,  on  a  similar  instrument, 
dated  1st  January,  1863,  for  the  payment  of  $1,000  one 
year  from  date,  with  interest  at  eight  per  cent.  Common 
counts  were  added. 

Defendants  pleaded,  1.  To  first  and  second  counts,  that 
the  alleged  deeds  in  the  said  counts  mentioned  are  not 
their  deeds,  nor  is  either  of  them  their  deed ;  2.  To  the 
common  counts,  never  indebted. 

The  cause  came  on  to  be  tried,  before  Morrison,  J.,  at  the 
Spring  Assizes,  1870,  at  London,  when  a  verdict  was  found 
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for  the  plaintiff  for  $3,133,  subject  to  the  opinion  of  the 
Court  upon  the  following 

CASE. 

"1.  It  is  admitted  that  the  Bishop  of  Sandwich  in 
communion  with  the  Church  of  Rome,  and  his  successor 
and  successors,  is,  and  before  the  year  1862  was,  constituted 
the  Roman  Catholic  Episcopal  Corporation  of  the  Diocese  of 
Sandwich  in  Canada,  with  the  sam6  powers  as  are  conferred 
by  the  Act  of  the  Parliament  of  Canada,  8fch  Victoria, 
chapter  82,  upon  the  Bishops  of  Kingston  and  Toronto*, 
respectively  ;  the  diocese  of  Sandwich  having  been  erected 
as  a  new  diocese  out  of  the  diocese  of  Toronto. 

"  2.  That  Monseigneur  A.  Pinsoneault  was  Roman  Catho- 
lic Bishop  of  Sandwich  during  the  years  1862  and  1863. 

''That  on  the  first  day  of  September,  1862,  the  sum  of 
$1,000  was  delivered  and  paid  by  the  plaintiff  to  the  said 
Bishop  of  Sandwich,  as  a  loan,  repayable  in  one  year  from 
that  time,  with  interest  thereon  at  eight  per  cent,  per  annum. 

"And  on  the  first  day  of  January,  1863,  an  additional  sum  " 
of  $1,000  was  delivered  and  paid  by  the  said  plaintiff  to  the 
said  Bishop  of  Sandwich,  as  a  further  loan,  to  be  repaid  in 
one  year  from  that  time,  with  interest  thereon  at  eight  per 
cent,  per  annum. 

"  4.  That  the  said  loans  were  made  upon  the  security  of 
the  documents  of  which  the  following  are  copies,  and  which 
were  given  to  the  said  plaintiff  by  the  said  Bishop  of  Sand- 
wich, and  are  signed  by  the  said  Bishop,  and  under  the  seal 
of  the  said  corporation ;  the  originals  to  be  produced  upon 
the  argument  of  the  case. 

.  "  Diocese  of  Sandwich,  C.  W., 
"  Sandwich,  C.  W.,  September  1st,  1862. 
I,  the  undersigned,  R.  C.  Bishop  of  Sandwich,  do  hereby 
acknowledge  to  have  received  from  the  Reverend  Father 
Ruitz,  R.  C.  Pastor  of  St.  Francois,  the  sum  of  one  thousand 
dollars,  as  a  loan,  for  one  year  from  date,  with  interest  of 
(S  per  cent.,  payable  semi-annually. 

"  Given  at  Sandwich,  under  our  hand  and  seal,  on  the 
day  and  year  as  above.  "  "I"  Adolphe, 

[Seal].  " Bishop  of  Sandwich" 

"  $1,000.  "  Sandwich,  January  1st,  1863. 

"  We,  the  undersigned,  R.  C.  Bishop  of  Sandwich,  acknow- 
ledge having  received  from  the  Rev.  T.  M.  Ruitz,  the  sum 
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.  of  one  thousand  dollars,  being  a  loan,  payable  one  year 
after  date,  with  interest  at  eight  per  cent. 

"  Given  under  our  hand  and  seal  on  the  day  and  year  as 
above. 

Adolphe, 

[Seal].  "  Bishop  of  Sandivich.'' 

"  5.  That  the  sum  of  forty  dollars  was  paid  on  the  first 
day  of  March,  1868,  as  six  months  interest  upon  the  loan 
•  of  $1,000  made  on  the  first  day  of  September,  1862,  and 
no  payment  of  interest  upon  the  other  sum ;  and  that  no 
part  of  the  principal  of  either  sum  has  been  as  yet  repaid 
to  the  plaintiff". 

"  6.  That  the  money  so  received  by  the  said  Bishop  of 
Sandwich  was  appropriated  and  used  towards  the  construc- 
tion of  the  episcopal  residence  at  Sandwich,  and  for  the 
])urposes  of  the  Church  in  that  diocese. 

"  The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff"  is  entitled  to  recover  against  the  Roman 
Catholic  Episcopal  Corporation  of  the  Diocese  of  Sand- 
wich in  Canada,  upon  the  documents  or  obligations  above 
set  forth. 

"  If  the  Court  shall  be  of  opinion  that  the  plaintiff*  is 
so  entitled,  then  the  verdict  entered  for  the  plaintiff"  is  to 
stand,  and  judgment  is  to  be  entered  thereon  with  full  costs. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff*  is 
not  entitled,  then  a  verdict  to  be  entered  for  the  defendants, 
or  a  nonsuit,  as  the  Court  shall  think  fit." 

C\  Rohinson,  Q.C.,  for  plaintiff'.  The  defendants  are 
liable.  There  is  nothing  in  the  charter  to  prevent  the 
corporation  from  borrowing,  and  it  is  admitted  that  the 
money  was  used  for  corporate  purposes.  In  Kent's  Com., 
11th  ed,,  Vol.  II.,  p.  278,  note  c,  it  is  said,  "  The  general 
rule  is,  that  every  corporation  has  a  capacity  to  take  and 
grant  property,  and  to  contract  obligations.  But  these 
general  powers,  incident  at  common  law,  are  restricted  by 
the  nature  and  object  of  the  institution  ;  and,  in  pursuance 
thereof,  it  may  make  all  contracts  necessary  and  useful  in 
the  course  of  th e-business  it  transacts,  as  means  to  enable 
it  to  eff*ect  such  object,  unless  prohibited  by  law  or  its 
charter.    To  attain  its  legitimate  object,  it  may  deal  pre- 
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cisely  as  an  individual  who  seeks  to  accomplish  the  same 
end.  It  may  *  *  borrow  money  for  such  objects,"  &c. 
See  also  Lindley  on  Partnership,  2nd  ed.,  p.  258 ;  Taylor  v. 
Chichester,  &c.,  R.  W.  Co.,  L.  R.  2  Ex.  356;  Re  National 
PermoMent  Benefit  Building  Society,  Ex  jparte  Williamson, 
L.  R.  5  Ch.  App.  309  ;  Consol.  Stat.  C,  ch.  5,  sec.  6,  sub-sec. 
24 ;  Angell  and  Ames  on  Corporations,  3rd  ed.,  p.  234. 
In  Grant  on  Corporations,  633,  it  is  said  that  "  the  suc- 
cessor (of  a  Bishop)  it  would  seem,  would  be  liable  on  the 
contract  of  his  predecessor,  though  not  under  seal,  if  the 
contract  were  executed  and  the  thing  done,  or  goods 
delivered,  &c.,  had  come  to  the  use  of  the  See,  and  had 
not  been  done  or  delivered  to  the  Bishop  in  his  private 
capacity."  The  mistake  in  the  corporate  name  is  imma- 
terial :  Grant  on  Corporations,  145,  146 ;  Barclay  and  the 
Municipality  of  Darlington,  11  U.  C.  R.  470 ;  2  Kent 
Com.,  11th  ed.,  292. 

O'Connor,  contra.  The  instrument  shews  the  borrower 
intended  to  be  bound  personally,  and  not  as  a  corporation ; 
the  corporate  name  has  not  been  used.  The  Bishop  had 
no  power  to  borrow  money  to  bind  the  corporation.  He 
can,  in  his  corporate  capacity,  merely  hold  real  estate  for 
the  use  of  the  Church,  under  the  Statute.  He  cannot  hold 
chattels  at  all,  unless  as  an  individual :  Grant  on  Corpo- 
rations, 64,  626,  630.  He  also  referred  to  The  Great  Western 
R.  W.  Co.  V.  The  Preston  and  Berlin  R.  W.  Co.,  17  U.  C.  R. 
477 ;  and  Hill  on  Trustees,  571. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  name  of  the  defendant  as  a  sole  corporation,  by  the 
Statute,  is,  "  The  Roman  Catholic  Episcopal  Corporation 
of  the  Diocese  of  Sandwich  in  Canada." 

The  instruments  declared  on  do  not  follow  this  name 
literally.  They  are  in  the  name  of  the  "  Roman  Catholic 
Bishop  of  Sandwich,"  and  they  are  executed  in  the  name 
of  "  f  Adolphe,  Bishop  of  Sandwich." 

The  Statute  incorporates  the  person  "  being  Bishop  "  of 
the  diocese,  and  his  successors :  sec.  1.    And  it  provides 
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tliat  when  any  new  diocese  is  erected,  "  the  Bishop  "  of  the 
diocese,  and  his  successors,  shall  have  the  same  powers  as 
are  by  the  Act  conferred  on  the  Bishops  of  Kingston  and 
Toronto :  sec.  9. 

The  ordinary  common  law  mode  of  designating  a  Bishop 
in  his  corporate  character  was  by  giving  him  his  Christian 
name  and  the  name  of  his  See,  with  the  addition  of  the 
words  of  successioD,  as,  "  John,  Bishop  of  Norwich,  and 
his  successors,"  though  the  politic  name  alone  was  suffi- 
cient, as  "  Bishop  of  Noi'wich,  and  his  successors :"  Co.  Lit. 
3  a,  94  h,  note  (5)  ;  Grant  on  Corporations,  632,  G83. 

The  name,  we  think,  sufficiently  describes  the  corporation 
sued  as  a  defendant :  Master,  c&c,  of  Sussex  and  Sidney 
College  v.  Davenjoort,  1  Wils.  184 ;  Attorney  General  v. 
Mayor,  &e.,  of  Rye,  7  Taunt.  54G  ;  10  Co.  124  a,  note  B, 
Eraser's  ed. ;  Grant  on  Corporations,  146,  and  note  h ; 
and  the  authorities  referred  to  in  Kent's  Com.,  and  11 
U.  C.  R.  470,  on  the  argument. 

If  these  instruments  had  been  made  to  the  Bishop, 
though  in  his  corporate  name,  they  would,  if  not  paid  in 
his  lifetime,  have  gone  to  his  personal  and  not  to  his  cor- 
porate representative  :  Grant  on  Corporations,  629,  and 
following  pages ;  and  even  though  they  had  been  payable 
to  him  and  his  successors,  for  there  is  held  to  be  no  suc- 
cession as  to  personalty  in  sole  corporations. 

But  this  is  the  case  of  a  deed  made  by  a  corporation 
sole,  and  not  to  one,  and  the  question  is,  whether  he  can 
make  it  to  bind  his  successors  ? 

That  must  depend  on  the  Statute,  and  the  scope,  pur- 
poses, and  object  of  the  incorporation. 

The  Statute  declares  the  corporation  shall  have  power 
"  to  have,  hold,  purchase,  acquire,  possess,  and  enjoy,  for  the 
general  use  or  uses  eleemosynary,  ecclesiastical,  or  educa- 
tional of  the  said  Church  *  *  *  any  lands,  tenements, 
or  hereditaments,  within  the  Province  of  Canada  ;  and  the 
same  real  estate,  or  any  part  thereof,  from  time  to  time  (by 
and  with  the  advice  and  consent  hereafter  mentioned), 
to  sell  or  exchange,  alienate,  let,  demise,  lease,  or  otherwise 
35 — VOL.  XXX  U.C.R. 
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dispose  of,  and  in  case  of  sale  to  purchase  other  real 
estate  in  lieu  of  that  sold  with  the  proceeds  or  purchase 
money  arising  from  such  sale,  and  to  hold  and  enjoy  such 
newly  purchased  or  exchanged  estate  or  estates  for  the 
religious,  eleemosynary,  ecclesiastical,  or  educational  pur- 
poses aforesaid." 

There  is  nothing  here  enabling  or  rendering  it  necessary 
for  Bishops  to  borrow  money  so  as  to  charge  their  corpo- 
rate property  or  their  successors,  and  the  various  cases 
decided  as  to  this  point,  with  respect  to  mining  and  other 
purposes,  bear  directly  on  the  question  :  Gilbert  v.  Mc- 
Annany,  28  U.  C.  R.  884. 

The  parson  could  at  common  law  charge  his  benefice  so 
as  to  bind  himself  and  those  claiming  under  him,  but  not 
to  bind  his  successors  :  Doe  d.  Gates  v.  Somerville,  6  B.  &  C. 
126 ;  Doe  d.  Bramraall  v.  Gollinge,  7  C.  B.  939. 

It  would  not  be  proper  to  subject  the  Church  property, 
held  for  "  religious,  eleemosynary,  ecclesiastical,  or  educa- 
tional purposes."  to  the  payment  of  this  money,  unless  it 
was  quite  clear  that  it  was  a  charge  lawfully  made,  and 
binding  upon  the  corporation.  We  think  it  was  not.  It 
is  the  personal  obligation  of  the  borrower  of  the  money. 

This  is  a  result  perhaps  not  at  all  contemplated  by  either 
of  the  parties  to  the  transaction,  but  it  is  ^o  be  hoped,  if 
the  plaintiff  has  lost  the  security  whicli  he  no  doubt 
thought  he  had  got,  that  the  borrower  will  still  see  him 
paid,  though  the  security  has  failed. 

There  must,  in  our  opinion,  be  a  nonsuit  entered  for  the 
defendant. 


Rule  absolute. 
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8NIDER  V.  The  Corporation  of  the  County  of 
Front  EN  AC. 

'.12  Vic.  ch.  (),  sec.  120,  0. — Sale  under  treasurer's  warrant — Liability  of 

County. 

Section  120  of  ihc  Assossmeiit  Act,  O.,  32  Vic.  cli.  (>,  directs,  that  when 
the  county  treasurer  is  satisfied  that  there  is  distress  upon  any  lands  of. 
non-residents*  in  arrear  for  taxes,  he  shall  issue  a  warrant  under  his 
hand  and  seal  to  the  collector  of  the  municipality  to  levy.  The 
warrant  was  tested  ''Given  under  niy  hand  and  seal,  being  the  cor- 
porate seal and  the  seal  bore  the  same  form,  emblem,  le^^^end,  &c., 
us  the  County  seal.  The  collector  sold  the  plaintiff's  goods  under 
it,  but  it  was  not  shewn  to  have  been  authorized  by  the  county  council, 
nor  had  they  received  the  proceeds  of  the  sale  : 

Held^  that  they  were  not  liable  in  trespass  or  trover. 

Declaration — First  c(junt,  Ibr  seizin f>-  and  takin<r 
plaintiff's  goods ;  second  count,  for  converting  the  same 
goods. 

Plea.    Not  guilty. 

The  cause  was  tried  at  the  last  S))ring  Assizes  at  King- 
ston, before  Gait,  J.,  when  a  verdict  Avas  i-endered  for  the 
plaintiff,  damages  S25(). 

The  evidence  to  connect  defendants  with  the  wrong  com- 
})lained  of  was,  first,  a  warrant  addressed  to  Sidney  Wil- 
liam Davy,  collector  of  taxes  for  the  Township  of  Portland, 
in  the  County  of  Frontenac,  as  follows:  "Whereas  taxes  are 
due  and  in  arrear  on  non-resident  lands  in  the  Township 
of  Portland  aforesaid,  to  wit,  on  lot  No.  9  in  the  12th  con- 
cession of  said  township  the  sum  of  $133.53,  and  on  lot 
No.  IG  in  the  14th  concession  of  said  township  the  sum  of 
SI 89. 29,  and  which  said  arrears  of  taxes  against  the  said 
lots  respectively  appear  charged  in  the  county  treasurer's 
book  in  and  for  the  municipality  of  the  Township  of  Port- 
land ;  and  it  being  made-  to  appear  that  there  is  sufficient 
distress  upon  the  said  lots  respectively  ;  therefore  you  are 
hereby  authorized  and  required  to  distrain  the  goods  and 
chattels  which  you  shall  find  upon  the  said  lots  respectively 
for  the  sums  so  charged  against  them  respectively,  and  now 
in  arrear  and  unpaid,  and  in  default  of  payment  of  said 
arrears  of  taxes  respectively,  and  the  lawful  costs  of  such 
distress  or  distresses  respectively,  then  that  you  sell  and 
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dispose  of  such  distress  or  distresses  respectively  according 
to  law,  for  the  recovery  of  the  said  arrears  of  taxes 
respectively,  together  with  your  proper  costs ;  and  for 
your  so  doing  this  to  be  your  sufficient  authority. 

"  Given  under  my  hand  and  seal,  being  the  corporate  seal, 
this  ninth  day  of  September  one  thousand  eight  hundred 
and  sixty -nine. 

(Signed)       "John  Irvine,  [L.S.] 

County  Treasurer r 

The  seal  was  the  defendants'  common  seal. 

There  was  no  authority  by  resolution  of  the  council  to 
affix  the  seal  as  the  seal  of  defendants  to  the  warrant.  It 
was  issued  by  the  county  treasurer  on  the  representation 
of  Mr.  Shibley,  who  was  warden  of  the  county  and  reeve 
of  Portland,  that  there  was  distress  on  lot  No.  16  in  the 
14th  concession  of  Portland,  and  he  referred  to  section  126 
in  the  Assessment  Act,  under  which  he  thought  he  was 
authorized  to  issue  the  warrant. 

The  plaintiff  occupied  50  acres  of  lot  No.  16  in  the  14th 
concession  of  Portland,  and  had  lived  there  eight  years, 
and  two  other  persons  occupied  the  remainder  of  the  lot. 
The  collector,  Davy,  seized  the  plaintiff*'s  property  and  sold 
it  for  the  arrears  of  taxes  and  expenses,  and  offered  to 
return  him  a  balance,  which  he  declined  to  receive.  All 
the  articles  sold  did  not  belong  to  the  plaintiff.  There  was 
no  plea  justifying  the  sale. 

The  defendants'  counsel  moved  for  a  nonsuit  on  the  fol= 
lowing  grounds  : — 1.  That  there  is  no  privity  between  the 
collector  who  seized  and  sold  the  property  and  defendants ; 
the  collector  seized  and  sold  on  tlie  warrant  of  the  treasurer 
of  the  county,  who  issued  it  on  his  own  mere  motion  under 
the  statute,  and  without  reference  to  the  defendants. 

2.  The  county  treasurer  is  in  no  sense  defendants'  ser- 
vant or  agent  in  issuing  the  warrant,  and  the  township 
collector,  who  made  tlie  seizure  and  sale,  is  in  no  way 
responsible  to  defendants.  They  have  no  control  over  him, 
and  he  is  not  their  servant, , 
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3.  The  county  treasurer  acted  in  issuing  the  warrant  on 
his  own  responsibility,  without  requiring  the  concurrence 
or  assent  of  the  defendants.  He  was  not  put  in  motion  by 
them,  but  acted  under  authority  given  to  him  directly  by 
the  statute. 

4.  The  proceeds  of  the  sale  of  the  plaintiff's  goods  never 
came  into  the  defendants'  hands,  but  were  handed  over  to 
th^  township  treasurer  of  the  Township  of  Portland  ;  the 
county  treasurer  never  received  them. 

5.  The  county  treasurer  adopting  defendants'  seal  as  his 
own  for  the  purposes  of  the  warrant  does  not  make  the 
issuing  of  the  warrant  an  act  of  the  defendants,  nor  are 
they  responsible  for  any  acts  done  under  the  warrant ;  and 
defendants  gave  no  authority  for  so  using  the  seal  or  the 
warrant. 

6.  The  statute  compelled  the  county  treasurer  to  issue 
the  warrant  to  the  collector  ;  the  treasurer  as  such  is  not 
responsible  for  the  acts  of  the  collector  contrary  to  law, 
unless  ratified  by  the  treasurer,  which  was  not  done  in  this 
case.  The  mere  delivery  of  the  warrant  to  the  collector  in 
his  official  capacity  will  not  make  the  treasurer  or  defend- 
ants liable. 

The  learned  Judge  directed  the  jury,  that  if  they  were 
of  opinion  that  the  sale  was  under  the  authority  of  the 
defendants,  the  defendants  were  liable,  as  no  justification 
w^as  pleaded.  They  found  for  the  plaintiff  as  already  stated, 
and  $250  damages. . 

This  charge  of  the  learned  Judge  was  objected  to. 

Harrison,  Q.C.,  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit  pursuant  to  leave  reserved,  on 
the  grounds  taken  at  the  trial. 

Britton,  shewed  cause.  The  warrant  was  issued  under 
the  Assessment  Act  of  1869,  Statute  of  Ontario,  32  Vic.  ch. 
36,  sec.  126.  The  treasurer  is  appointed  by  the  county  muni- 
cipality, and  under  section  173  he  is  bound  to  give  a  bond 
to  the  municipality  for  the  faithful  performance  of  his 
duties.  The  municipality  only  can  avail  themselves  of  this 
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bond.  The  collector  may  be  worthless  ;  where  then  Avould 
the  remedy  be  if  the  corporation  are  not  liable  -for  the 
acts  of  its  officer.  Sees.  110,  115,  118,  compel  the  county 
treasurer  to  keep  an  account  of  these  arrears  of  taxes. 
Section  119  makes  the  county  treasurer  the  only  officer  to 
receive  them.  Sec.  129  authorizes  the  county  council  to 
extend  the  time  for  the  payment  of  taxes  beyond  the  three 
years ;  no  such  power  is  given  to  the  township  council. 
Sec.  15G  authorizes  the  county  council  to  direct  that  all 
moneys  received  by  the  county  treasurer  on  account  of 
non-resident  land  tax  shall  be  paid  at  stated  periods  to  the 
several  local  municipalities  to  which  such  taxes  are  due, 
or  to  establish  a  Non-resident  Land  Fund  for  the  county, 
and  in  the  absence  of  any  by-law  the  county  treasurer  shall 
pay  over  to  the  local  treasurer  all  such  moneys  when  so 
collected.  Sec.  190  directs  that  all  moneys  collected  for  the 
purpose  of  being  paid  to  the  Receiver  General, &c.,  or  for  any 
other  specific  or  public  purpose,  shall  be  assessed,  collected 
by,  and  accounted  for,  and  paid  over  to,  the  same  person, 
and  in  the  same  manner,  and  at  the  same  time  as  taxes 
imposed  on  the  same  property  for  county  or  city  purposes, 
and  shall  be  deemed  moneys  collected  for  the  county,  town, 
or  city,  so  far  as  to  charge  every  collector,  chamberlain,  or 
treasurer,  vs^ith  the  same,  and  to  render  him  and  his  sureties 
responsible  therefor,  and  for  every  default  or  neglect  in 
regard  to  the  same,  in  like  manner  as  in  case  of  moneys 
assessed,  levied,  and  collected  for  the  use  of  the  city,  town, 
or  county.  By  sec.  200  any  person  aggrieved  by  the 
default  of  the  chamberlain  or  treasurer  may  recover  from 
the  corporation  of  the  city,  county,  or  town  the  amount 
due  or  payable  to  such  person  as  money  had  and  received 
to  his  use.  These  provisions  all  shew  that  the  object  of  the 
legislature  was  to  protect'  individuals  and  make  the  muni- 
cipalities liable  for  the  acts  of  their  officers,  and  to  enable 
the  municipalities  to  recover  from  these  officers  on  their 
bonds  whatever  they  have  to  pay  for  their  neglect  or  im- 
proper conduct.  The  doctrine  of  respondeat  superior  should 
apply  here.    It  is  true  3 fills  v.  McKay,  14  Grant  602,  fol- 
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lowing  Austin  v.  TJie  Corporation  of  Simcoe,  22  U.  C.  E. 
73,  held  in  effect  that  a  purchaser  at  a  tax  sale  had  no 
right  to  recover  back  his  purchase  money,  when  the  title 
was  bad,  from  the  county  municipality^  But  in  Rohertsoii 
V.  The  Corporation  of  Wellington,  27  U.  C.  R.  336,  it  was 
held  that  when  the  plaintiff,  to  prevent  his  lands  being  sold 
under  the  treasurer's  warrant  for  non-resident  land  taxes, 
paid  the  amount  to  the  sheriff  under  protest,  and  sued  the 
county  for  money  had  and  received,  the  action  would  lie  if 
the  money  had  been  paid  over  to  the  county  treasurer,  as 
the  money  belonging  to  the  Non-resident  Land  Fund  was 
sufficiently  the  property  of  the  county  to  warrant  such  an 
action.  Scott  v.  Tlie  Mayor,  c&c,  of  Manchester,  1  H.  &;  N. 
59  ;  S.  C.  in  Ex.  Ch.,  2  H.  &  N.  204,  decides  that  the 
defendants,  a  corporation,  were  answerable  for  the  negli- 
gence of  their  servants  in  putting  down  gas  pipes  within 
the  corporation  limits.  Here  the  collector  was  set  in 
motion  by  the  unjustifiable  act  of  the  defendants'  servant, 
and  the  pJaintifl*  having  been  injured  ought  to  recover 
from  the  corporation  :  Add.  T.  727-8,  758. 

Harrison,  Q.C.,  contra.  The  action  is  brought  against 
the  defendants  as  trespassers.  The  collector  was  not  the 
defendants'  servant  at  the  time,  nor* is  the  county  liable 
for  the  act  of  the  treasurer.  The  Statute  recognizes  his 
independent  capacity,  a^nd  the  duty  is  cast  upon  him  by 
the  Legislature.  It  is  not  the  duty  of  the  county  to  collect 
these  taxes  ;  they  were  occupied  lands;  and,  by  sec.  114  of 
the  Assessment  Act,  if  the  collector  could  not  collect  the 
arrears  of  taxes,  he  was  to  return  the  amount  in  arrear, 
and  the  cause  thereof,  to  the  treasurer  of  the  municipality. 
The  seal  affixed  to  the  warrant  is  not  the  county  seal ;  in 
terms  the  treasurer  adopts  it  as  his  seal,  and  it  was  not 
affixed  by  the  direction  of  the  county  municipality  :  Grcm  t 
on  Corporations,  64.  Nor  does  it  a]ipear  that  any  of  the 
money  levied  under  the  warrant  v\^as  paid  over  to  defend- 
ants, so  that  it  cannot  be  said  they  have  ratified  the  act  of 
the  collector  in  seizing  and  selling. 


280 


queen's  bench,  EASTER  term,  33  VIC,  1870. 


EiCHARDS,  C.  J.;  delivered  the  judgment  of  the  Court. 

We  see  no  grounds  on  which  this  action  can  be  main- 
tained against  the  defendants  under  the  facts  shewn.  If 
the  issuing  of  the  warrant  under  which  the  plaintiff's 
goods  were  seized  was  authorized  by  the  126th  section  of 
the  Assessment  Act,  then  of  course  no  action  will  lie.  If 
it  was  not  properly  issued  under  that  section,  then  we  fail 
to  see  how  the  defendants  can  be  liable  in  trespass  for  the 
illegal  act  of  the  treasurer,  v,^hich  he  was  assuming  to  do 
under  the  authority  of  the  Act  of  Parliament.  The  defend- 
ants are  not  authorized  by  the  Statute  to  issue  the  warrant 
referred  to  ;  the  words  of  the  section  are,  "  Whenever  the 
county  treasurer  is  satisfied  that  there  is  a  distress  upon 
any  lands  of  non-residents  in  arrear  for  taxes,  he  shall 
issue  a  warrant  under  his  hand  and  seal  to  the  collector  of 
the  local  municipality,  who  shall  thereby  be  authorized  to 
levy,"  &;c.;  and  the  evidence  shews  that  they  did  not  in  fact 
authorize  the  warrant  to  issue.  There  was  no  money  paid 
over  to  them,  so  that  they  cannot  be  said  to  have  ratified 
the  act  of  the  treasurer  by  receiving  the  money.  How, 
then,  can  the  defendants  be  trespassers  ?  If  the  act  com- 
plained of  was  one  which,  in  the  general  discharge  of  their 
duties,  they  were  called  on  to  perform,  and  the}^  could  be 
said  to  have  authorized  the  treasurer  as  their  servant  to 
perform  those  duties  for  them,  they  might  then  perhaps  be 
held  liable  for- the  act  of  their  servant  in  doing  that  which 
they  in  effect  had  intrusted  him  to  do. 

The  128th  section  of  the  Statute  shews  that  when  the 
lands  are  to  be  sold,  the  treasurer  submits  to  the  warden 
of  the  county  a  list  in  duplicate  of  the  lands  liable  to  be 
sold,  with  the  arrears  opposite  each  lot,  and  the  warden  is 
to  authenticate  the  lists  by  affixing  the  seal  of  the  corpo- 
ration and  his  signature.  One  of  the  lists  is  to  be  deposited 
with  the  county  clerk,  and  the  other  returned  to  the  trea- 
surer, with  a  warrant  thereto  annexed,  under  the  hand  of 
the  warden  and  the  seal  of  the  county,  commanding  him 
to  levy  upon  the  land  for  the  arrears  ~  due  thereon,  with 
costs.    In  that  case  the  seal  of  the  corporation  is  affixed 
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to  the  warrant,  and  the  acts  to  be  done  seem  of  a  character  to 
fix  the  corporation  more  than  the  issuing  of  a  warrant  under 
the  hand  and  seal  ot  the  treasurer  by  the  treasurer  alone. 

It  does  not  clearly  appear  how  the  land,  on  which  the 
taxes  sought  to  be  recovered  by  the  warrant  were  said  to 
be  due,  was  liable  to  be  assessed  as  non-resident  lands,  as 
appears  from  the  recital  in  the  warrant  to  have  been  done. 
If  it  was  so  returned  to  the  county  treasurer,  it  would  seem 
to  be  a  harsh  if  not  an  illegal  doctrine  to  apply  to  the 
defendants,  to  make  them  liable  because  the  treasurer  did 
that  which,  if  he  was  satisfied  there  was  a  distress  on  the 
land,  he  was  bound  to  do  in  issuing  the  warrant.  If  the 
treasurer  was  guilty  of  any  want  of  care  or  attention  to 
the  discharge  of  his  duties,  and  the  injury  arose  to  the  plain- 
tifi"  from  that  negligence,  the  question  might  arise,  how  far 
the  defendants  would  be  liable  for  his  carelessness,  or  how 
far  they  might  be  liable  if  they  themselves  had  not  exer- 
cised proper  diligence  in  selecting  such  a  person  for  that 
office.  But  that  an  action  of  trespass  or  trover  will  lie 
against  the  corporation  on  the  facts  before  us  does  not 
seem  to  us  to  be  sustainable  on  principle,  and  no  authority 
has  been  referred  to  that  warrants  any  such  conclusion. 

Rule  absolute. 


Menton  v.  Lee,  Sawyer,  Carolan,  McLean,  Patterson, 
AND  West. 

Trespass  and  trover — Several  defendants — Joint  verdict. 

In  trespass  and  trover  against  five  defendants,  for  taking  and  converting 
a  steam  boiler,  it  appeared  that  one  defendant,  P.,  had  nothing  to  do 
with  the  original  taking,  but  that  it  had  been  placed  in  his  yard  by  the 
others,  or  by  some  of  them,  not  acting  in  concert  with  him,  and  that 
he  had  afterwards  refused  to  give  it  up  to  the  plaintiff.  At  the  trial, 
the  plaintiff's  counsel  declined  to  elect,  but  went  to  the  jury  agamst  all 
the  defendants,  claiming  exemplary  damages,  and  a  general  verdict 
was  rendered. 

The  Court  ordered  a  new  trial  without  costs,  and  refused  to  allow  the 
verdict  to  stand  against  P.  alone. 

This  was  an  action  to  recover  the  value  of  a  steam 
boiler  alleged  to  have  been  taken  by  the  defendants. 
36 — VOL.  XXX  U.C.R. 
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The  declaration  contained  three  counts :  1.  For  conver- 
sion of  the  boiler ;  2.  Detinue ;  3.  Trespass.  Pleas,  Not 
guilty,  to  the  first  and  third  counts,  and  non  detinet  to  the 
second  count,  and  a  plea  traversing  plaintiff's  property  in 
the  goods,  &c.  Issue. 

The  cause  was  tried  before  Hughes,  County  Court  Judge 
of  Elgin,  who  sat  for  the  late  Mr.  Justice  John  Wilson,  at 
the  Spring  Assizes,  1869,  at  Chatham. 

It  was  contended  at  the  trial  that  the  plaintiff  was  the 
owner  of  a  steam  tug  called  the  "Verner,"  out  of  which 
vessel  the  boiler  in  question  was  taken.  A  good  deal  of 
evidence  was  given  to  establish  the  title  of  the  plaintifi*  to 
the  vessel,  but  as  the  judgment  does  not  proceed  upon  the 
question  of  title,  it  is  unnecessary  to  refer  to  it. 

The  plaintiff's  son  was  called,  who  stated  that  in  March, 
1868,  he  forbade,  on  the  part  of  the  plaintiff*,  defendant 
Lee  and  others  from  taking  the  boiler  and  machinery  out 
of  the  vessel,  which  was  then  lying  at  Wallaceburg,  on  the 
Sydenham  River :  that  they  took  the  boiler,  &c.,  out  of 
her,  and  laid  them  on  the  bank :  that  on  a  subsequent 
occasion,  about  two  weeks  after,  he  returned,  when  de- 
fendant West,  a  Division  Court  Bailiff,  was  present,  and 
about  to  sell  the  goods ;  witness  forbade  him  selling, 
and  West  said  plaintiff  had  better  buy  them ;  after  this 
the  plaintiff  and  witness  came  with  sleighs  to  take  the 
boiler,  &;c.,  away,  when  defendants ,  Sawyer  and  Carolan 
came  with  a  crowd  of  others  to  prevent  them.  One 
Fordham  at  this  time  clainied  rent  for  the  premises  on 
which  the  boiler,  &;c.,  had  been  lying,  and  he  and  witness 
had  a  fight  about  it.  The  plaintiff  and  witness  got  the  boiler 
on  a  sleigh,  and  got  it  on  the  ice  to  take  home,  when 
defendant  Sawyer  and  one  McDougall  had  the  plaintiff  and 
witness  arrested  and  brought  before  a  magistrate.  De- 
fendant McLean  drove  the  sleigh  on  to  West's,  the  bailiff''s, 
and  capsized  the  boiler  into  a  ditch  there,  defendants  Sawyer, 
McLean,  and  Lee,  being  present  and  joining  in  the  taking. 
The  following  morning  the  plaintiff  brought  two  teams 
to  carry  the  boiler  away*  West  forbade  them  taking  it;, 
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sayiDg  it  had  been  left  in  his  charge  by  both  parties,  i.  e., 
by  Sawyer  and  Lee  and  plaintiff  :  the  witness  stated  that 
plaintiff  did  leave  it  in  West's  charge  that  night,  to  be 
dehvered  to  him  next  morning,  when  West  forbid  him  taking 
it.  The  plaintiff  hitched  on  his  team  to  the  boiler,  when  West 
said,  "Where  are  my  soldiers,"  fcc,  when  defendants  Sawyer, 
Carolan,  and  Lee  came,  and  they  unhooked  the  chain 
attached  to  the  boiler,  plaintiff  rebooking  it,  when  West 
got  a  whip  and  struck  the  horses.  Plaintiff  and  the  others 
got  fighting,  and  a  crowd  came  and  drove  the  plaintiff 
away.  On  cross-examination  the  witness  said  he  had  been 
sent  by  the  plaintiff  to  forbid  West  selling  the  vessel,  and 
when  he  first  went  Lee  was  the  only  defendant  acting, 
none  of  the  others  beinff  then  entjaojed.  Three  weeks  after, 
there  being:  an  advertisement  that  she  was  to  be  sold  under 
a  Division  Court  execution,  he  went  again.  This  was  in 
February,  18G7 :  he  saw  only  West  that  time,  and  then 
forbade  the  sale  by  a  notice  in  writing.  The  notice  was 
produced,  dated  4th  April.  This,  he  said,  was  not  the  time 
when  Fordham  was  present,  nor  the  same  year  that  they 
went  after  the  boiler ;  he  did  not  see  the  other  defendants  at 
that  time.  He  said  that  it  was  in  the  end  of  March,  1868, 
when  they  went  after  the  boiler  :  that  he  saw  defendants 
Sawyer,  Carolan,  and  he  thought  Lee;  defendant  Patterson 
was  not  there.  He  also  stated  that  the  plaintiff  told  him 
he  left  the  boiler  in  West's  charge  for  the  night. 

Thomas  King  was  called.  He  said  he  went  to  assist  in 
getting  up  the  boiler  in  March,  1868  :  defendants  West, 
Sawyer,  Carolan,  and  McLean,  were  among  the  parties ; 
and  he  said  that  he  heard  plaintift^'s  son's  testimony,  and 
that  it  was  substantially  correct. 

Alexander  McDougall,  the  plaintift^'s  attorney,  was  called. 
He  said  he  was  present  at  the  scrape  in  March,  1868  :  that 
Lee,  Sawyer,  and  Carolan  were  preventing  plaintifi*  taking 
the  boiler,  and  that  West  afterwards  interfered  :  that  he 
saw  Lee  and  Mr.  McKay  take  the  engine  boiler  past  his 
place,  going  in  the  direction  of  Patterson's  mill  yard  :  that 
he  shortly  afterwards  went  there,  and  found  the  boiler 
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there  upset  and  chained  to  a  tree  :  that  he  afterwards  went 
with  the  plaintiff  to  Patterson,  and  plaintiff  demanded  the 
boiler,  and  that  Patterson  refused  to  give  it  up,  and  ordered 
plaintifi'  off  the  premises.  He  said  this  was  a  few  days 
after  the  "grand  spree."  He  further  stated  that  the  boiler 
was  not  being  used  by  Patterson.  After  the  close  of  plain- 
tiff's case  this  witness  was  recalled,  to  explain  the  precise 
time  of  this  demand,  and  whether  it  was  before  the  com- 
mencement of  this  suit.  He  said  the  demand  was  made 
before  the  action.  He  said  it  might  have  been  a  few  days 
after  the  "scrimmage"  that  the  demand  was  made  on  ' 
Patterson,  and  that  shortly  after  the  demand  he  went  to 
Sarnia  and  took  out  the  writ.  The  action  was  commenced 
on  the  9th  March,  1868. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  on 
the  part  of  the  defendants  that  there  was  no  joint  trespass 
proved  against  the  five  defendants  :  that  there  was  no 
evidence  of  any  particular  goods  taken,  converted,  or 
detained  by  all  of  the  defendants,  and  without  that  there 
could  be  no  joint  verdict :  that  West  had  possession,  and 
defendants  could  not  be  liable  in  this  action  for  merely 
assisting  him  to  keep  it :  that  they  did  not  jointly  take  or 
afterwards  convert  or  detain  any  property  specified  by  the 
evidence ;  and  that  trover  could  not  lie  against  any  one 
but  Patterson,  there  being  no  conversion  by  any  other. 

The  plaintiff's  counsel  was  asked  to  elect  which  of  the 
defendants  he  sought  to  recover  against,  and  he  said 
against  all.  By  a  Judge's  order,  dated  13th  October, 
1868,  attached  to  the  record,  all  further  proceedings  in  the 
cause  were  stayed  as  against  defenda,nt  West.  The  plain- 
tiff's counsel  refused  to  consent  to  leave  being  reserved, 
and  the  trial  proceeded,  the  defendants  calling  several 
witnesses,  the  only  testimony  touching  the  taking  of  the 
boiler  being  given  by  the  bailiff  West,  who  stated  that  on 
the  18th  February,  1867,  he  first  got  possession  of  the 
vessel,  having  three  executions  under  which  he  held  her, 
and  as  he  could  not  sell  her  they  were  renewed  from  time 
to  time,  until  the  18th  October,  1868 :  that  the  first  he 
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heard  from  the  plaintiff  respecting  her  was  on  the  4th 
April,  1867,  when  he  got  the  notice  in  writing  referred  to 
by  the  plaintiff's  son :  that  on  the  2()th  March  or  April, 
1867,  the  boiler  and  machinery  were  taken  out  of  her,  and 
defendant  Lee  and  others  took  the  vessel  into  shallow 
water,  where  she  sunk,  as  she  could  not  be  kept  afloat : 
that  she  had  been  previously  sold  by  him  to  defendant 
Sawyer,  under  interpleader  proceedings :  that  it  was  on 
the  12th  or  13th  February,  1868,  the  plaintiff  came  to. 
take  the  boiler,  and  witness  begged  of  Lee  to  protect  it : 
that  the  Avitness  told  the  plaintiff  that  the  boiler  should  not 
be  taken  unless  he  was  satisfied  in  money,  or  there  was  a 
Judge's  order ;  it  was  then  taken  to  witness's  place, 
defendant  McLean  driving  the  team  at  the  request  of  the 
constable,  and  the  witness  requesting  defendants  Carolan, 
Sawyer,  and  Lee,  to  assist  witness  in  detaining  the  boiler  : 
that  one  or  two  days  after,  five  or  six  persons  came  to  his 
place  and  went  to  work  to  load  up  and  take  the  boiler  away  : 
that  he  forbade  them,  and  sent  a  man  for  assistance,  and 
the  boiler  was  then,  at  the  request  of  witness,  removed  to 
defendant  Patterson's  yard,  he,  witness,  telling  the  plaintiff 
it  would  stay  in  his,  the  witness's,  charge  until  the  matter 
was  settled  by  money  or  an  order  of  the  Court.  The 
witness  stated  he  had  no  communication  with  defendant 
Patterson  about  it. 

The  boiler,  it  appeared,  still  remained  in  Patterson's  yard. 

The  learned  Judge,  in  his  charge  to  the  jury,  told 
them,  that  before  they  found  a  verdict  for  the  plaintiff 
against  any  one  or  more  of  the  defendants,  they  must  find 
against  such  as  did  in  concert  any  one  act  towards  keeping 
the  goods  from  the  plaintiff,  or  if  they  each  did  sepa<rate 
acts  towards  a  common  object  in  concert  at  the  same  time 
they  would  be  all  Kable,  or  such  of  them  as  did  so  would 
be  liable ;  and  that  the  jury  might  find  for  the  plaintiff 
against  some,  and  for  the  defendants  as  to  the  other  or 
others ;  but  in  no  case  to  find  against  the  bailiff,  as  pro- 
ceedings were  stayed  as  to  him. 

The  jury  found  for  the  ^laintifi*  and  a  general  verdict 
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against  all  the  defendants,  except  West,  and  $1,100 
damages. 

During  the  following  Easter  Term,  Robinson,  Q.  C, 
obtained  a  rule  nisi,  to  set  aside  the  verdict,  on  the  ground, 
among  others,  that  it  was  contrary  to  law  and  evidence, 
there  being  no  evidence  of  a  joint  conversion  and  detention 
by  the  defendants,  or  no  sufficient  evidence  to  sustain  the 
verdict ;  and  on  the  ground  of  misdirection,  in  the  learned 
Judge  directing  the  jury  that  there  was  sufficient  evidence 
to  sustain  a  joint  verdict  against  the  defendants. 

During  the  same  Term,  Becker,  Q.  C,  shewed  cause, 
citing  Catterall  v.  Kenyon  and  Wife,  3  Q.  B.  310 ;  Add.  T. 
223,  738. 

Rohinson,  Q.  C,  contra,  cited  Add.  T.  837,  838 ;  Nicoll 
V.  Glennie  et  al.,  1  M.  &  S.  588;  Aaron  v.  Alexander  et  al., 
3  Camp.  35 ;  Sedley  v.  Sutherland  et  al.,  3  Esp.  202 ;  Tait 
V.  Harris  et  al.,  6  C.  &  P.  73 ;  Howard  v.  Newton,  2  Moo. 
&  Rob.  510;  Lee  v.  Bayes,  18  C.  B.  599  ;  Ruthven  v.  Stin- 
son,  14  C.  P.  185. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

After  a  full  examination  of  the  evidence,  we  think  that 
the  verdict  obtained  in  this  cause  should  be  set  aside,  and 
that  there  should  be  a  new  trial,  on  the  ground,  assuming 
that  the  right  of  property  is  in  the  plaintifl',  that  the 
evidence  shews  that  he  was  only  entitled  to  recover  in 
trespass  against  the  defendants  Lee,  Sawyer,  Carolan,  and 
McLean.  We  see  no  evidence  connecting  the  defendant 
Patterson  with  the  original  taking,  or  that  he  was  acting 
in  concert  with  the  other  defendants ;  the  only  testimony 
affecting  the  defendant  Patterson  being  that  the  boiler,  by 
the  directions  of  the  bailiff  West,  was  placed  in  his  yard, 
without  any  communication  to  Patterson  or  with  his  know- 
ledge, and  being  so  there,  some  days  after  a  demand  was 
made  upon  Patterson  for  the  boiler,  and  that  he  refused  to 
allow  the  plaintiff  to  remove  it,  That  demand  and  refusal 
might  be  evidence  to  support  an  action  of  trover  against 


MENTON  V.  LEE  ET  AL. 


287 


him  alone,  but  it  is  not  evidence  against  him  of  a  joint 
trespass  with  the  other  defendants. 

The  finding  of  the  jury  is  a  joint  verdict  against  all  the 
defendants  upon  the  whole  declaration.  At  the  trial  the 
defendants'  counsel  pressed  the  plaintiff  to  elect  against 
which  of  the  defendants  he  would  go  to  the  jury.  He 
declined  to  make  any  election,  claiming  a  right  to  a  verdict 
against  all.  On  the  argument  of  this  rule,  Mr.  Becher, 
as  I  understood,  suggested  that  the  verdict  should  be 
allowed  to  stand  against  the  defendant  Patterson,  and  a 
verdict  entered  for  the  other  defendants.  Mr.  Robinson 
objected  to  this  being  done.  We  do  not  think  we  would 
be  justified  in  doing  so,  even  were  we  so  disposed.  It  is 
impossible  to  say  upon  what  grounds  the  jury  arrived  at 
the  amount  of  damages.  The  plaintiff's  counsel  pressed 
for  vindictive  and  exemplary  damages.  The  defendant 
Patterson  was  only  liable  in  trover,  and  not  in  trespass,  as 
he  had  nothing  to  do  with  the  original  taking,  and  in  such 
case  the  damages  would  be  the  value  of  the  boiler  at  the 
time  of  the  conversion.  As  against  the  other  defendants, 
the  cause  of  action  disclosed  was  one  of  trespass,  and  in 
the  absence  of  any  justification  an  aggi'avated  case,  and  the 
wrongful  taking  was  the  gist  of  the  action ;  and  the  jury 
had  a  right  to  consider,  and  most  probably  considered,  the 
manner  in  which  the  boiler  was  taken  out  of  the  vessel 
and  detained  from  the  plaintiff  for  over  eighteen  months, 
and  the  forcible  manner  in  which  it  was  retaken  from  the 
plaintiff  and  removed  to  West's  place.  For  damages  on 
account  of  these  acts  and  detention,  Patterson  could  not 
be  liable. 

We  therefore  think  that,  as  the  evidence  does  not  support 
a  joint  trespass  or  a  joint  conversion  against  all  the  defend- 
ants, the  verdict  cannot  be  supported,  and  that  the  rule 
should  be  absolute  for  a  new  trial  without  costs. 


Rule  absolute. 
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In  RE  McDONOUGH. 

Municipalities  divided  by  a  river — Limits  of  each —  Conviction  for  passing 

toll-gate. 

The  limits  of  the  city  of  London  were  defined  by  the  proclamation  setting- 
it  apart  as  all  the  lands  comprised  within  the  old  and  new  surveys  of 
the  town  of  London,  together  with  the  lauds  adjoining  thereto  lying 
between  the  said  surveys  and  the  river  Thames,  producing  the  northern 
boundary  line  of  the  new  survey  until  it  intersects  the  north  branch, 
and  the  eastern  boundary  line  until  it  intersects  the  east  branch,  of  the 
river : 

Held,  that  the  city  limits  extended  to  the  middle' of  the  river  5  and  that 
a  conviction  by  county  magistrates  for  passing  the  toll-gaie  on  the 
city  side  of  the  river  was  therefore  bad,  as  the  offence  was  out  of  their 
jurisdiction. 

Where  two  properties  or  municipalities  are  divided  by  a  river  or  highway, 
the  limit  of  each  is,  prima  facie,  the  centre  of  the, river  or  road. 

Ferguson,  in  Micliaelmas  Term  last,  obtained  a  rule 
calling  upon  James  Keefer  and  Thomas  Moyle,  two  Jus- 
tices for  the  county  of  Middlesex,  and  Warren  Jenkins,  to 
shew  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  a  conviction  of  the  J ustices,  whereby  McDonough 
was  convicted  of  having,  on  the  25th  October,  travelled 
over  the  Blackfriars  Bridge  and  the  gravel  road  therewith 
connected,  in  the  township  of  London,  with  a  horse  and 
buggy,  and  refused  to  pay  his  toll  when  demanded  by 
Jenkins,  the  gate-keeper,  and  was  adjudged  to  pay  the 
sum  of  $10,  and  $3.05  for  costs,  &;c.,  upon  the  ground  that 
the  conviction  was  contrary  to  law,  the  Justices  having 
no  jurisdiction  over  the  alleged  offence,  which,  if  committed, 
was  committed  within  the  city  of  London,  and  that  the 
said  Jenkins  had  no  authority  to  demand  toll  within  the 
limits  of  that  city,  &c. 

On  the  return  of  the  rule,  Snelling,  during  Hilary  Term 
last,  appeared  on  the  part  of  the  Justices  and  the  prosecutor 
to  shew  cause  in  the  first  instance,  and  it  was  agreed  that 
the  argument  on  this  rule  should  proceed  as  if  on  a  rule 
to  quash  the  conviction;  the  main  question  raised  being 
whether  the  toll-gate  at  which  the  toll  was  demanded 
was  within  the  limits  of  the  city  of  London ;  for  if  so,  it 
was  conceded  that  the  Justices,  being  Justices  of  the  county 
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of  Middlesex,  and  having  no  jurisdiction  to  try  an  offence 
committed  within  the  limits  of  the  city  of  London,  the 
conviction  was  bad. 

A  number  of  affidavits  were  filed  on  both  sides.  On  the 
part  of  the  applicant  were  several  residents  of  London, 
who  had  resided  there  many  years,  and  were  acquainted 
with  the  situation  of  the  toll-gate,  who  all  swore  distinctly 
that  the  gate  was  situate  within  the  limits  of  the  city,  and 
not  in  the  county  of  Middlesex  ;  while  on  the  part  of  the 
Justices,  the  affidavits  filed  to  shew  the  position  of  the 
bridge  and  gate  were  one  made  by  one  of  the  J ustices,  the 
other  by  the  county  engineer,  who  stated  that,  by  the 
proclamation  in  the  Gazette,  in  1854,  defining  the  limits  of 
the  city,  the  limits  are  set  out  as  running  to  the  river 
Thames,  which,  as  they  believe,  means  to  the  water's  edge, 
the  river  itself  being,  as  they  believe,  wholly  in  the  town- 
ship, and  giving  as  a  reason  that  the  lots  in  the  township, 
as  originally  laid  out,  extended  across  that  branch  of  the 
Thames  over  which  the  bridge  is  ;  and  the  county  engineer 
stated  that  the  toll  bar  stands  on  what  is  called  the  city 
side  of  the  river  Thames,  but  it  was  placed  on  the  abut- 
ment of  the  bridge :  that  he  recently  examined  its  location^ 
and  it  stood  six  feet  from  where  a  plumb  line  would  strike 
the  abutment  of  the  bridge,  and  that  on  the  abutment  the 
gate  is  placed ;  and  he  swore  that,  if  the  water's  edge  on 
the  east  side  of  the  river  was  the  boundary  between  the 
municipalities,  it  would  be  impossible  for  a  vehicle  drawn 
by  a  horse  in  going  from  the  city  to  the  county  to  pass 
the  toll-gate  without  entering  the  county. 

It  is  unnecessary  for  the  judgment  to  refer  to  the  other 
affidavits. 

Snelling,  for  the  Justices  and  the  prosecutor. 

Ferguson,  for  the  applicant,  cited  McCannon  v.  Sin^ 
clair,  2  E.  &  E.  53  ;  Lord  v.  The  Commissioners  for  the 
City  of  Sydney,  12  Moo.  P.  C.  473;  Rex  v.  The  Inhabi- 
tants ofLandulph,  1  Moo.  &  Rob.  393 ;  Tay.  Ev.,  5th  ed., 
133;  Municipal  Act,  1866,  sec.  360. 
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Morrison,  J. — If  we  were  to  decide  this  case  wholly  on 
the  affidavits  filed,  it  seems  to  me  that  our  judgment  should 
be  in  favor  of  the  applicant,  it  being  very  clear  that  the  toll- 
gate  in  question  was  situate  within  the  limits  of  the  city  of 
London,  for  it  is  sworn  positively  by  four  residents  of  Lon- 
don that  the  fact  is  so,  while  the  afiidavits  filed  on  the  other 
side  only  argumentatively  shew  that  in  the  opinion  of  the 
deponents  the  toll-gate  is  within  the  county  of  Middlesex, 
and  they  refer  to  and  base  their  belief  on  the  procla- 
mation of  the  21st  September,  1854,  which  it  is  admitted 
on  both  sides  defines  the  limits  of  the  city  of  London. 

The  general  rule  seems  to  be,  that  where  the  line  between 
properties  is  a  river  or  highway,  the  line  extends  to 
the  middle  of  the  river  or  road,  and  that  under  a  convey- 
ance of  land  bounded  by  rivers  the  boundary  extends 
usque  ad  filum  aquce ;  and  we  take  it,  upon  the  like 
principle,  and  with  more  force,  between  municipalities, 
when  their  limits  are  defined  as  being  bounded  or  divided 
by  a  river  such  as  the  river  Thames,  the  limits  of  such  a 
boundary  extend  by  legal  operation  to  the  middle  of  the^ 
river ;  unless  there  is  a  manifest  intention  by  the  v/ords  of 
the  instrument,  or,  as  in  this  case,  the  proclamation,  to 
exclude  that  rule,  and  to  stop  at  the  river's  edge,  the 
boundary  goes  ad  medium  filum  aquoi. 

In  England  there  are  few  cases  to  be  found  bearing  on 
the  subject,  no  doubt  because  the  point  is  well  settled 
there  and  understood ;  but  in  the  United  States  there  are 
numerous  decisions,  and,  as  said  by  Mr.  Aug  ell,  in  his  trea- 
tise on  Watercourses,  6th  ed.,  sec.  11  :  "  The  invariable 
construction  in  this  country  (United  States),  has  been,  as 
it  has  been  for  centuries  in  England,  that  whenever  land  is 
sold  and  conveyed  as  being  bounded  by  a  watercourse,  the 
watercourse  usque  ad  filum  aquce  is  included.  In  numerous 
cases  of  much  importance  in  this  country,  it  has  been  de- 
clared that  the  common  law  on  this  subject  prevailed  here, 
and  that  conveyances  of  land  bounded  on  rivers  and  streams 
of  water  (above  tide-water)  extend  usque  ad  filum  aquce." 
And  in  the  same  learned  author's  work  on  Highways,  sec. 
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318  :  "  It  may  be  stated  generally,  that  when  the  boundary 
given  in  a  deed  has  physical  extent,  as  (among  others)  a. 
creek  or  river,  the  grantee  takes  to  the  centre  of  the  object 
so  given,  unless  by  some  specific  limitation  of  the  grant 
the  object  is  excluded."  And  Mr.  Kent,  in  his  Commen- 
taries, Vol.  III.,  p.  427,  says  when  a  stream  is  used  in  a 
grant  as  a  boundary  or  monument,  it  is  used  as  an  entirety 
to  the  centre  of  it,  and  to  that  extent  the  fee  passes. 

Now  the  words  of  the  proclamation  setting  apart  or 
defining  the  limits  of  the  city  of  London  are  as  follows : 
"  All  the  lands  comprised  within  the  old  and  new  surveys 
of  the  town  of  London,  together  with  the  lauds  adjoining 
thereto  lying  between  the  said  surveys  and  the  river 
Thames,  producing  the  northern  boundary  line  of  the  new 
survey  until  it  intersects  the  north  branch  of  the  river 
Thames,  and  producing  the  eastern  boundary  line  of  the 
same  new  survey  until  it  intersects  the  east  branch  of  the 
river  Thames."  In  our  opini9n  these  lines  extend  to  the 
middle  of  the  river,  and  consequently,  the  river  boundary 
in  all  its  length  between  those  intersecting  boundary  lines 
'  extends  to  the  middle  of  the  Thames ;  and  we  see  no 
ground  for  holding,  as  contended  on  the  argument,  that 
the  words  of  the  proclamation  do  not  restrict  the  boundary 
to  the  water's  edge  on  the  eastern  side  of  the  river,  for  the 
meaning  of  it  is  to  give  the  limit  to  the  river,  and  to  make 
the  river  the  boundary,  i.e.,  the  middle  of  it,  and  not  as 
restrictive  of  the  boundary  to  the  water's  edge. 

•  It  was  attempted  to  be  urged  that,  although  in  a  deed 
or  grant  such  words  might  carry  the  limit  to  the  middle, 
3^et  in  a  proclamation  such  as  this  it  is  different.  I  see  no 
distinction.  I  see,  however,  a  strong  reason  why  it  should 
have  the  same  effect.  If  the  boundary  of  the  riparian  pro- 
prietor, whose  conveyance  was  couched  in  like  terms,  would 
by  operation  of  law  extend  to  the  middle  or  thread  of  the 
river,"I  cannot  see  why  the  same  language  used  in  a  pro- 
clamation for  the  purpose  of  defining  the  limits  between 
two  municipalities  should  not  have  the  like  effect.  Now 
the  toll-gate  in  question,  upon  the  statement  of  the  parties 
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opposing  this  application,  was  situate  on  the  east  of  the 
river ;  that  is,  on  the  abutment  of  the  bridge  on  the  London 
side  of  the  river.  It  is  therefore  clear  the  qffence  was  com- 
mitted within  the  city  limits;  anti  as  it  is  conceded  the 
Justices  had  no  jurisdiction,  the  conviction  is  bad  and  must 
be  quashed. 

Wilson,  J.,  concurred. 

Richards,  C.  J.,  not  having  heard  the  argument,  took 
no  part  in  the  judgment. 

Conviction  quashed. 


Lee  v.  Howes  et  al. 

Sale  of  land  under  execution — D'fecCs  in  process — Sale  of  equity  of  rededemption 

^Certificate  of  discharge  of  mortgage. 

The  defendant  in  ejectment  claiming  through  a  Sheriff's  sale  under 
execution,  it  appeared  that  a  Ji.  fa.  lands  issued  6th  September,  1866, 
and  was  returned  17th  October,  1867,  lands  on  hand  for  $1  and  no 
lands  for  •  the  residue  5  but  nothing  had  been  done  and  no  lands 
advertised  u-.der  it.  On  the  same  day  a  ven.  ex.  and  Ji.Jia.  residue 
was  delivered  to  the  Sheriff'  v^rho  advertised  as  if  under  the  original 
writ  and  sold  the  lands  in  question  on  the  2nd  May,  1868.  There 
was  a  mortgage  upon  it,  which  defendant,  the  purchaser,  paid  off  on 
the  same  d  ly,  and  took  a  certificate  of  discharge  in  the  usual  form, 
stating  that  the  mortgagor  had  paid  the  money  due  ;  not  such  a  certifi- 
cate as  IS  provided  for  by  the  C.  L.  P.  A.  sec.  258,  on  sale  under  execu- 
tion of  a  mortgagor's  interest. 

Held,  that  the  sale  could  not  be  supported,  for  the  orginal  writ  had 
expired  with  nothing  done  under  it.  and  the  ven.  ex.  and  fi.fa.  residue 
had  not  been  a  year  in  the  Sheriff's  hands  before  the  sale;  and  more- 
over he  had  assumed  to  act  under  the  original  Ji.  Ja.  and  the  ven.  ex., 
not  the  Ji.fd.  residue. 

Semhle,  th-at  the  want  of  proper  advertisements  would  mot  have  avoided 
the  sale. 

Semb  e,  also,  that  the  taking  the  certificate  of  discharge  as  stated  could 
not  defeat  the  purchaser's  title  by  vesting  the  mortgagee's  estate  in  the 
mortgagor,  but  that  it  would  enure  to  the  benefit  of  such  purchaser  as 
the  mortgagor's  assignee. 

Ejectment  for  the  south  half  and  north-west  quarter 
of  lot  25,  and  the  west  half  of  lot  26,  in  the  fourth  conces- 
sion of  Hinchinbrooke. 

The  plaintiff  claimed  as  one  of  the  heirs  of  John  Lee, 
and  by  deed  from  the  other  co-heirs. 
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Defendants  claimed  by  deed  from  the  Sheriff  to  defend- 
ant George  Howes,  dated  2nd  May,  1868. 

The  plaintiff's  prima  facie  title  was  admitted.  For  the 
defendant  the  following  documents  and  facts  were  proved 
and  admitted  : — 

A  judgment  in  the  County  Court  of  Frontenac,  William 
Judge,  plaintiff,  against  John  Lee,  defendant  (the  present 
plaintiff),  for  $124.83,  entered  8th  August,  1866.  A  fi.  fa. 
against  goods  issued  thereon,  16th  August,  1866,  and  re- 
turned. 

A ^./(X.  against  lands  was  issued  6th  September,  1866 
delivered  to  the  Sheriff  on  the  17th  January,  1867,  and 
returned  17th  October,  1867,  lands  on  hand  for  Si,  and  no 
lands  for  residue.  A  ven.  ex.  and  fi.fa,.  against  lands  for 
residue  was  issued  and  delivered  to  the  Sheriff  on  the  17th 
October,  1867.  The  Sheriff  sold  this  land  on  the  2nd  May, 
1868,  and  conveyed  it  by  his  deed  of  that  date,  registered 
4th  May,  1868,  to  George  Howes,  the  purchaser. 

The  mortgagee  of  the  land,  who  held  by  deed  of  mort- 
gage from  John  Lee,  the  plaintiff,  dated  12  th  November, 
1866,  on  the  2nd  May,  1868,  received  his  mortgage  money 
in  full  from  the  purchaser,  and  gave  a  certificate  of  dis- 
charge in  the  ordinary  form,  stating  that  the  mortgagor 
had  paid  the  money. 

The  lands  were  first  advertised  as  lots  24  and  25,  in  the 
fourth  concession,  in  the  Gazette  of  the  26tli  October,  1867. 
The  error  was  corrected,  and  a  new  advertisement  for  lots 
25  and  26,  was  first  inserted  in  the  Gazette  on  the  15th 
February,  1868. 

There  was  no  advertisement  in  any  local  paper,  but  an 
advertisement  was  put  up,  either  inside  of  the  Sheriff's 
office  or  on  the  wall  of  the  ofiice  of  the  Clerk  of  the  Peace, 
outside,  and  not  otherwise  advertised.  The  Sheriff  said  the 
notice  was  first  put  up  in  his  ofiice  on  the  27th  January,  1868. 

It  was  contended  by  the  plaintiff's  counsel  at  the  trial, 
that  the  Sheriff's  sale  w^as  void,  because  the  fi.  fa.  against 
lands  expired  before  it  was  returned,  and  before  the  lands 
were  advertised,  or  any  thing  done  by  the  Sherifi*  in  execu- 
tion thereof :  that  the  sale  could  not  be  supported  under 
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the  ven.  ex.  and  fi.fa.  for  residue,  because  it  was  not  in  the 
Sheriff's  hands  for  twelve  months  before  sale :  that  the 
Sheriff's  deed  referred  only  to  the  ven.  ex.,  and  not  to  that 
part  of  the  writ  relating  to  the  fi.  fa.  for  residue :  that,  the 
ven.  ex.  is  not  a  separate  writ,  but  a  continuation  of  the 
previous  fi.  fa.,  and  the  fi.  fa.  had  lapsed :  that  the  return 
of  lands  on  hand  was  bad,  because  the  writ  had  expired ; 
no  lands  were  in  fact  seized,  nor  any  lands  specified  as 
seized  :  that  the  sale. was  not  legally  advertised,  not  having 
been  advertised  in  a  local  newspaper,  or  in  the  office  of  the 
Clerk  of  the  Peace,  or  on  the  door  of  Court  House,  as 
required  by  Statute 

A  verdict  was  entered  for  defendants,  subject  to  the 
opinion  of  the  Court,  who  might  order  a  verdict  to  be 
entered  for  the  plaintiff,  if  the  Court  should  be  of  opinion 
he  was  entitled  to  succeed,  the  Court  having  power  to 
draw  ail  inferences  of  fact. 

In  Hilary  Term  last  the  case  was  argued. 

Britton,  for  the  plaintiff'  The  advertisement  of  lands 
under  Sifi.fa.  against  lands  is  a  sufficient  commencement  of 
the  execution  of  the  writ  to  enable  the  same  to  be  completed 
by  a  sale  and  conveyance :  C.  L.  P.  Act,  sec.  268 ;  but  the 
advertisement  must  be  ma^e  while  the  writ  is  current  : 
McDonell  v.  McDonell,  9  U.  C.  R.  259.  An  erroneous  adver- 
tisement while  the  writ  is  current  cannot  be  cured  by  a  correct 
advertisement  after  the  writ  has  expired  :  Doe  d.  Bwrnham 
v.Shnmonds,9  U. C. R.  436.  There  must  be  an  advertisement 
in  the  Gazette  while  the  writ  is  current;  an  advertisement  in  a 
local  paper  will  not  do :  C.L.P.  A.sec.  268;  Hazlitt  v.  Hall,  24 
U.C.R.  484  ;  Bank  of  Montreal  v.  Munro,  23  U.  C.  R.  414 ; 
Faterson  v.  Todd,  24  U.  C.  R.  296.  There  was  no  proper 
local  advertisement  by  pu|3lishing  in  a  private  newspaper, 
or  by  putting  up  a  notice  in  the  court  house:  sec.  267; 
Patersonv.  Todd,  24  U.C.R.  296.  The  Sheriff's  deed  recites 
the  original  yi. /(X.  against  lands  and  the  ven.  ex.  The  sale' 
was  therefore  made  under  them,  and  if  so  the  sale  was  void. 
George  Howes  should  have  got  a  certificate  of  discharge  of 
the  mortgage  when  he  paid  it,  according  to  C.  L.  P.  Act. 
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sec.  258,  whereas  he  got  a  common  discharge,  stating  that 
Lee,  the  mortgagor,  had  paid  the  money.  The  effect  was 
to  vest  the  legal  estate  ^in  Lee,  which  the  mortgagee  had 
formerly  held  :  Ontario  Act,  31  Vic,  ch.  120,  sec.  60. 

Robinson,  Q.  C,  contra.  So  far  as  regards  the  validity 
of  the  sale  tiiere  need  be  no  advertisements  at  all ; 
the  Sheriff  may  be  liable  for  not  advertising,  but  the 
sale  will  be  valid:  Osborne  v.  Kerr,  17  U.  C.  R.  141; 
Paterson  v.  Todd,  24  U.  C.  R.  29G.  George  Howes,  the 
purchaser,  was  a  stranger  to  the  proceedings  prior  to  the 
sale,  and  is  not  affected  by  the  alleged  irregularities  of 
advertisement :  Delisle  v.  DeWitt,  18  U.  C.  R.  158  ;  Leith 
R.  P.  Stats.,  321-5.  The  defendants  contend,  though  nothing 
was  done  under  the  original  ji.  fa.  against  lands,  that 
the  sale  is  good,  because  after  the  ven.  ex.  and  ji.  fa.  for 
residue  issued  there  was  in  fact  an  advertisement  under  it. 
The  Sheriff's  deed  recites  that  writ :  Campbell  Y.Delihanty, 
24  U.  C.  R.  236.  The  strongest  case  against  the  defendants 
is  Gardiner  v.  Juson,  2  E.  iSc;  A.  188 ;  but  in  that  case 
there  was  no  advertisement  under  the  fi.  fa.  lands  for 
residue,  while  in  the  present  case  there  was.  He  referred 
also  to  Fields  v.  Livingston,  17  C.  P.  15 ;  Doe  d.  Hager- 
man  v,  Strong,  4  U.  C.  R.  510;  Doe  d.  Meyers  v.  Meyers, 
9  U.  C.  R.  485;  Gh.  Arch.  Prac.  603, '606,  679,  680.  It 
may  be  that  the  only  person  who  can  claim  the  certificate 
under  sec. 258,  is  a  person  who  is  the  legal  purchaser; 
and  George  Howes  is  such  a  person. 

Wilson,  J. — The  facts  shew  that  while  the  original  writ 
against  lands  was  in  force  nothing  whatever  was  done 
under  it.  The  return  of  lands  on  hand  to  the  value  of  Si 
was  therefore  untrue. 

The  ven.  ex.  issued  on  the  return  was  inoperative,  for 
there  was  no  land  whatever  on  hand  to  sell. 

This  writ  contained  the  usual  additional  precept  to  levy 
of  the  debtor's  lands  for  the  residue  of  the  debt.  The  fi.fa. 
residue  issued,  as  before  stated,  on  the  17th  October,  1867 
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Ths  advertisement  as  to  lots  24  and  25  was  published 
in  the  Gazette  on  the  26th  October,  1867 ;  and  the  corrected 
advertisement  as  to  the  lots — that  is,  of  25  and  26 — was 
published  in  the  Gazette  on  the  15th  February,  1868. 

If  the  last  advertisement  can  apply  at  all  to  the  fi.  fa. 
for  residue,  then,  according  to  some  of  the  cases  cited, 
there  was  a  sufficient  commencement  of  execution  of  the 
writ  by  the  publication  being  in  the  Gazette. 

If  the  notice  put  up  in  the  court  house  on  the  27th 
January,  1868,  be  sufficient,  though  no  publication  was 
made  in  the  Gazette,  then  that  putting  up  may  be  a  suffi- 
cient commencement  of  execution,  according  to  some  of 
the  decided  cases. 

The  difficulty  is  to  maintain  this  as  a  good  sale,  notwith- 
standing the  advertisements  are  held  to  have  been  perfect, 
and  the  j/z./a.  as  to  residue  is  held  to  have  been  an  operative 
writ  to  bind  the  lands  which  were  advertised  and  sold, 
because  the  sale  was  made  on  the  2nd  of  May,  1868,  long 
before  the  Sheriff  had  had  the  writ  twelve  months  from 
the  day  on  which  it  was  delivered  to  him. 

The  original  was  a  spent  writ.  The  second  writ,  under 
which  alone  proceedings  were  taken,  cannot  support  a  sale 
made  before  the  time  provided  for  by  the  statute. 

As  nothing  was  done  under  the  first  writ,  and  as  pro- 
ceedings had  to  begin  to  be  taken  when  the  second  writ 
was  given  to  the  Sheriff,  that  writ  should  have  run  a  year 
before  the  sale  was  made. 

It  appears  to  me,  if  the  only  obj-ection  were  as  to  the 
advertisements,  that  the  sale  might  be  maintained. 

But,  in  addition  to  the  one  already  stated,  it  does  not 
appear  that  the  Sheriff  did  in  fact  advertise  or  give  notice 
under  any  other  writ  than  the  original  fi,  fa.  and  ven.  ex., 
or  that  he  ever  thought  of  or  intended  acting  under  the 
fi.  fa.  for  residue. 

The  premature  sale  shews  also  that  the  Sheriff  was  pro- 
ceeding under  the  first  writ,  not  the  last ;  and  although 
the  power  he  had  in  truth  to  exercise  is  the  one  which 
may  in  many  cases  be  assumed  to  have  been  the  one  he 
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did  exercise,  the  facts  and  course  of  action  must  be  such 
as  will  suppoi't  the  assumption  desired  to  be  made. 
I  see  nothing  here  which  can  warrant  us  in  saying  that 
that  which  the  Sheriff  did  do  he  could  lawfully  have  done 
under  the  ji.  fa.  for  residue. 

If  the  Sheriff's  deed  be  of  no  effect  to  the  purchaser,  he 
can  make  nothing  of  the  payment  or  certificate  under  the 
mortgage. 

If  the  Sheriff's  deed  had' been  a  valid  title  as  to  the 
equity  of  redemption,  there  might  have  been  a  difficulty 
in  the  way  of  the  purchaser  getting  the  immediate  pos- 
session of  the  land,  when  he  had  not  apparently  acquired 
the  title  of  the  mortgagee,  but  had  registered  a  certificate 
which  stated  that  the  mortgagor  himself  had  paid  the 
debt. 

If  the  mortgagee  had  not  been  paid  at  all,  the  purchaser 
of  the  equity  of  redemption  could  have  turned  out  the 
mortgagor,  for  as  against  him  the  purchaser  would  have  a 
sufficient  title  to  the  possession. 

If  the  purchaser  had  paid  the  mortgagee,  and  had  got  a 
certificate  that  he,  the  'purchaser,  had  paid  the  money  due 
on  the  mortgage  made  by  the  mortgagor,  his  title  would 
have  been  perfect  by  the  statute. 

But  what  position  is  the  purchaser  in  when  he  does  not 
redeem  the  mortgage,  but  the  mortgagor  does  so ;  or  the 
purchaser,  as  in  this  case,  has  unadvisedly  taken  and  regis- 
tered a  document  which  states  that  the  mortgagor  has 
redeemed  the  mortojao^e  1 

The  mortgagor  cannot  deprive  the  purchaser  of  the  title 
he  had  acquired  of  all  the  mortgagor's  title  to  and  interest 
in  the  land ;  that  purchase  still  remains,  whoever  pays  off 
the  mortgage.  The  efiect  may  be,  and  probably  is,  to  per- 
fect the  purchaser's  title  at  law,  though  he  never  paid  a 
shilling  of  the  mortgage  debt. 

The  Statutory  provision,  that  the  purchaser  might  get 
the  special  certificate  in  his  own  na,me,  as  the  one  who  paid 
off  the  debt,  was  not  the  whole  purpose  of  the  Act.  It 
was  to  compel  the  Registrars  to  act  upon  the  certificate 
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"  to  the  same  extent  as  if  the  same  had  been  given  to  the 
mortgagor";  for  such  a  certificate,  it  is  declared,  given  to 
the  purchaser,  is  to  have  the  like  effect  as  if  given  to  the 
mortgagor. 

In  any  case,  I  should  be  inclined  to  think  that  a  mort- 
gage certified  and  discharged  would  enure  to  the  benefit 
of  the  assignee  of  the  equity  of  redemption,  at  law  and 
in  equity. 

If,  however,  the  mortgagor,  or  some  one  for  him,  paid  off 
the  mortgage,  and  inadvertently  acquitted  the  debt  and 
mortgage,  by  ,  certificate  and  registration  of  it,  there  would, 
I  apprehend,  be  some  mode  of  establishing  the  money  so 
paid  off  as  a  charge  or  lien  on  the  land  in  equity. 

In  my  opinion,  the  acquittance  of  the  m^ortgage  debt  and 
the  mortgagee's  interest,  by  the  certificate  in  question,  and 
the  registration  of  it,  as  if  it  had  been  a  payment  by  the 
mortgagor,  would  not,  if  the  purchaser's  title  had  been 
maintainable  in  other  respects,  have  defeated  his  title 
acquired  by  purchase  of  the  equity  of  redemption,  but 
would  rather  have  enlarged  and  perfected  his  title  by  the 
removal  of  the  prior  disability. 

The  statement  in  the  certificate  that  the  mortofaojor  had 
paid  the  debt  would  not  vest  in  him  the  title,  if  he  had 
then  no  title  on  which  it  could  attach.  Such  a  proceeding 
is  as  "  valid  and  effectual  in  law  as  a  release  of  the  mort- 
gage, and  as  a  conveyance  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns,  or  any  person  law- 
fully  claiming  by,  through  or  under  him  or  them,  of  the 
original  estate  of  the  mortgagor." — Ontario  Act,  81  Vic. 
ch.  20.  sec.  60. 

The  mortgagor  certainly  could  not  defeat  his  conveyance 
of  the  equity  of  redemption  to  another  for  value,  by 
paying  off  the  mortgage  debt,  and  getting  a  certificate  to 
that  effect  and  registering  it.  He  would  strengthen  the 
title  of  his  assignee,  not  defeat  it.  And  I  think  the  same 
rule  applies,  in  like  manner,  in  favour  of  the  assignee  by 
operation  of  law,  as  the  purchaser  at  Sherift"s  sale  under 
execution  against  the  mortgagor  or  the  assignee  in  insol- 
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vency,  and  however  or  by  whomsoever  the  money  may 
have  been  paid,  or  be  stated  to  have  been  paid. 

This  would  have  been  no  impediment  in  the  purchaser's 
way,  but  I  think  his  title,  for  the  reasons  before  stated, 
cannot  be  supported,  and  that  the  postea  must  be  delivered 
to  the  plaintiff. 

Morrison,  J.,  concurred. 

Richards,  C.  J.,  not  having  been  present  during  the 
argument,  took  no  part  in  the  judgment. 

^  Judgment  for  'plaintiff. 


Alexander  McGregor,  and  Isabella,  his  wife,  and 
William  Hepburn  Scott,  v.  Joseph  LaRush. 

Ejectment — Statute  of  Limitations. 

In  ejectment,  it  appeared  that  B.,  the  patentee,  agreed  to  soli  the  land, 
in  1^H7.  to  A.  R.,  giving  him  a  bond  for  a  deed.  A.  R.  took  possession, 
and  died  on  the  land  in  18H9.  His  widow  then  went  to  Scotland,  and 
in  1840  his  brother,  P.  R,  came  out  and  took  possession,  with  the 
knowledj:e  of  B.,  to  whom  he  paid  the  balance  of  the  purchase  money. 
In  1842,  his  mother,  with  her  grandchild,  the  daughter  of  A.  R.,  came 
out  and  lived  with  P.  R.  until  1850.  when  he  sold  out  to  his  mother, 
who  remained  until  her  death  in  1854,  and  devised  it  to  her  daughter, 
who  diod,  leaving  the  defendant,  her  husband,  in  possession.  The 
plaintiffs  claimed  under  the  heir  of  the  patentee,  and  under  the  heirs 
of  A.  R. 

Held,  'hat  they  were  barred  by  possession;  for  as  to  the  patentee,  he 
had  been  out  of  possession  since  1840,  when  P.  R.  entered  with  his 
knowledge  ;  and  as  to  the  heirs  of  A.  R.,  he,  A.  R.,  had  never  the 
legal  estate,  and  there  was  no  proof  that  P.  R.  had  entered  under 
them  or  recognized  their  right. 

There  was  some  evidence  of  an  offer  by  defendant  to  purchase  plaintiffs' 
claim,  but  held,  that  this  could  avail  only  if  defendant  had  no  title, 
not  to  defeat  a  good  title. 

Ejectment,  to  recover  the  east  half  of  lot  17  in  the 
second  concession  of  the  township  of  Otonabee,  in  the 
county  of  Peterborough.  The  action  was  commenced  on 
the  22nd  May,  1869. 

Isabella  McGregor  and  Alexander  McGregor,  as  her  hus- 
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band,  claimed  title  to  an  undivided  moiety  of  the  lands  in 
the  writ  of  summons  mentioned,  as  co-heirs-at-law  with  one 
Elizabeth  Andrewlina  Dixon  Robertson  (now  the  wife  of 
John  Armour),  of  one  Andrew  Robertson,  deceased,  who 
at  the  time  of  his  death  held  the  said  lands  as  tenant 
thereof  of  one  Thomas  Bailey,  now  deceased,  who  was  the 
patentee  thereof  from  the  Crown;  and  the  said  other 
plaintiff,  William  Hepburn  Scott,  claimed  the  other  undi- 
vided moiety  of  the  said  lands,  under  and  by  virtue  of  a 
deed  of  bargain  and  sale  thereof  from  the  said  Elizabeth 
Andrewlina  Dixon  Armour  and  John  Armour,  her  hus- 
band, as  such  co-heiress-at-law  as  aforesaid.  They  also 
claimed  title  by  virtue  of  a  deed  from  Kate  Rowed,  heiress- 
at-law  of  Thomas  Bailey,  who  was  the  patentee  of  the 
Crown. 

Defendant,  by  his  notice,  dated  20th  September,  1869, 
besides  denying  the  title  of  the  plaintiffs,  claimed  title  to 
the  land  as  tenant  by  the  curtesy,  his  deceased  wife,  Chris- 
tina LaRush,  having  borne  him  issue  capable  of  inheriting, 
the  said  Christina  LaRush,  formerly  Christina  Robertson, 
having  been  entitled  thereto  as  devisee  of  her  mother, 
Christina  Robertson,  who  claimed  the  same  under  one  Peter 
Robertson,  whose  possession  of  the  lands  commenced  more 
than  twenty  years  before  the  commencement  of  this  suit. 

The  cause  was  tried  at  the  last  Fall  Assizes,  at  Peter- 
borough, before  Morrison,  J.,  without  a  jury. 

It  was  admitted  at  the  trial  as  follows  : — 

1.  That  Thomas  Bailey  was  patentee  of  the  Crown,  by 
patent  issued  on  the  13th  April,  1826  ; 

2.  He  died  about  1857,  leaving  Kate  Rowed,  his  only 
child  and  heiress-at-law,  surviving  him,  she  being  a  widow; 

3.  That  she  conveyed  the  land  to  plaintiffs,  in  fee,  in 
December,  18G8 ; 

4.  Thomas  Bailey,  on  the  8th  September,  1837,  gave  a 
bond  for  a  deed  of  the  lot  in  question ; 

5.  Under  which  Andrew  Robertson  took  possession  in 
the  fall  of  1837,  and  continued  in  possession  until  the.  time 
of  his  death ; 
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6.  That  lie  died  in  the  year  1839,  in  possession,  leaving 
surviving  him  Isabella  Kobertson,  his  daughter,  now  Mrs. 
McGregor,  one  of  the  plaintiffs ; 

7.  Andrew  Robertson's  widow  went  to  Scotland,  leaving 
the  land,  and  taking  with  her  her  said  daughter  Isabella, 
and  in  Scotland  the  said  Andrewlina  Dixon  Armour  was 
born,  being  a  posthumous  child  of  the  said  Andrew 
Robertson ; 

8.  In  the  year  1840,  Peter  Robertson  and  Christina 
Robertson,  the  latter  afterwards  the  wife  of  the  defendant, 
came  to  Canada,  and  lived  on  the  lands  in  question  from 
thence  until  as  hereinafter  mentioned  ; 

9.  That  in  1842,  Mrs.  Elizabeth  Robertson,  mother  of 
Andrew  Robertson,  came  from  Scotland  to  the  land  in 
question,  with  her  son,  William  Robertson,  and  the  plain- 
tiff Isabella  McGregor,  and  joined  Peter  and  Christina 
Robertson  on  the  land  for  two  years,  when  William 
Robertson  bought  a  place,  and  his  mother  and  Isabella 
McGregor  went  and  lived  on  it  with  him  for  about  three 
vears.  This  was  in  the  neio^hbourhood  of  the  land  in 
question ; 

10.  That  Elizabeth  Robertson  and  Isabella  returned  to 
the  land  in  question,  and  lived  with  Peter  and  Christina 
until  1850,  when  Peter,  who  had  resided  on  the  land  until 
this  time,  sold  to  his  mother  Elizabeth,  and  left  her  in 
possession ; 

11.  That  after  the  return  of  Elizabeth  and  Isabella, 
Isabella  lived  on  the  land  until  after  the  death  of  Christina 
LaRush.  hereafter  mentioned,  except  for  a  time  spent  in 
service ; 

12.  That  Elizabeth  Robertson  executed  a  will,  dated 
10th  December,  1853,  and  died  about  the  beginning  of 
1854; 

13.  That  Christina  Robertson  and  defendant  intermarried 
after  the  death  of  Elizabeth,  and  that  Andrew  R.  LaRush 
was  born,  issue  of  that  marriage,  survived  his  mother,  and 
is  now  alive  ; 

14.  Christina  Robertson  resided  on  the  land  in  question, 
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from  the  year  1840  to  the  time  of  her  death,  about  the 
year  1860 ; 

15.  Defendant  has  continued  in  possession  of  the  pre- 
mises ever  since ; 

16.  The  deed  from  Peter  Robertson,  dated  15th  Decem- 
ber, 1868,  to  defendant  and  A.  R.  LaRush,  is  admitted; 

17.  The  marriage  of  Andre wlina  Dixon  Armour,  under 
age,  with  John  Armour,  her  husband,  under  21  years  of 
age,  was  admitted,  and  the  deed  from  her  and  her  husband 
to  the  plaintiff  Scott,  executed  in  1867,  as  required  by  law, 
was  also  admitted. 

The  widow  of  Andrew  Robertson,  who  had  sine©  re- 
married, was  called,  who  stated  that  she  left  the  lot  in 
question  about  three  months  after  her  husband's  death,  and 
went  to  Scotland.  She  said  she  gave  possession  of  the  lot, 
to  look  after  it,  to  Adam  Lock,  Squire  Kerr,  and  James 
Robertson.  They  were  to  look  after  it  for  her.  After 
living  in  Scotland  thirteen  years,  she  returned  to  this 
country.  She  said  she  gave  no  authority  to  Peter  to  take 
possession  of  the  land ;  that  he  wrote  for  a  line  for  posses- 
sion ;  she  sent  one,  but  it  was  destroyed  by  the  post-office 
authorities,  and  he  never  got  it.  He  wrote  for  another,  and 
she  would  not  send  it.  Two  letters  were'  produced  from 
William  Robertson,  and  one  purporting  to  be  from  Peter 
Robertson,  dated  1843.  The  letters  were  addressed  to  a 
Mr.  Brooks,  writer,  in  Kelso,  requesting  him  to  write  to 
Mrs.  Andrew  Robertson,  and  tell  her  to  send  the  good-will 
of  her  estate  to  him ;  he  would  be  much  obliged  if  he 
would  get  it  and  send  it  to  him,  and  if  he  did  not  get  it 
he  would  be  sure  and  keep  back  the  money  for  the  children 
until  he  got  it,  for  he  could  not  get  the  deed  of  his  land 
till  he  got  it.  The  letter  of  William  Robertson,  dated 
19th  November,  1843,  requested  the  party  addressed  to 
persuade  Mrs.  Robertson  to  send  her  claim  to  the  land, 
which  he  presses  for  the  interest  of  her  family,  and  speaks 
of  Mr.  Bailey  selling  the  land  unless  the  matter  is  arranged, 
and  that  Peter  will  have  his  money  back. 

There  was  evidence  of  defendant  offering  to  purchase 
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the  interest  of  the  parties,  but  this  was  after  litigation  had 
been  commencecl  on  the  subject. 

Peter  Robertson  gave  a  plain  statement  of  the  matter. 
He  said  he  came  out  in  1840  to  settle  on  the  lot,  for  his 
father,  and  by  his  direction.  He  went  on  the  lot  on  the 
understanding  he  should  own  it ;  he  took  possession.  Dr. 
Bailey,  who  gave  the  bond  for  the  deed  to  Andrew,  knew  he 
was  in  possession  of  the  lot.  He  went  to  see  him  about  an 
instalment  his  Itither  was  to  send.  Dr.  Bailey  said  it  was 
due,  and  if  not  paid  within  three  weeks  he  would  sell  the 
land  again.  Peter  got  the  money  out  of  the-  bank,  and 
paid  the  amount  that  Dr.  Bailey  demanded.  Peter  then 
drew  a  deed  from  Bailey ;  the  latter  said  he  would  consult 
some  one  in  Colborne.  They  went  to  Colborne,  and,  on 
the  advice  he  received  there,  the  doctor  declined  to  give 
the  deed.  Peter  remained  in  possession,  got  the  line  run 
between  the  two  halves  of  the  lot,  about  four  years  after 
he  came  out,  and  continued  to  occupy  the  place  until  about 
fifteen  years  ago,  when,  as  the  place  was  too  small  for  them 
all,  he  asked  his  mother  to  take  the  place,  and  he  would 
buy  another.  The  mother  paid  him  £200  for  his  right ; 
he  left  the  place,  and  she  remained  there  until  her  death, 
and  devised  the  property  to  her  daughter  Christina,  who 
continued  to  occupy  until  her  marriage  and  up  to  the  time 
of  her  death,  and  her  husband,  the  defendanf,  occupied 
ever  since  June,  1840.  Peter  said  the  place  had  been 
occupied  continuously  by  himself,  his  mother,  Christina, 
and  defendant,  up  to  the  time  of  the  trial.  When  he  first 
went  there  there  were  31  acres  cleared ;  as  they  chopped 
it  was  cleared  and  fenced.  He  chopped  and  cleared  every 
winter.  There  was  now  over  60  acres  cleared,  nearly  all 
cleared  before  he  left  the  place,  except  two  acres.  Peter 
had  the  bond  for  the  deed  with  him  when  he  paid  Dr. 
Bailey.  Peter's  father  died  in  Montreal  on  his  way  here„ 
Isabella  came  with  her  grandmother  to  the  place,  about 
two  years  after  Peter  came  there,  and  resided  there,  ofi" 
and  on,  until  the  grandmother's  death,  making  the  place 
her  home. 
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Alick  Moore,  the  occupant  of  the  other  half  of  the  lot, 
had  lived  there  29  years.  He  said  Peter  took  possession  of 
the  half  lob  in  dispute  in  the  same  year ;  he  held  possession 
about  12  years.  The  lines  were  run  about  24  years  ago. 
Peter's  mother  occupied  from  the  time  he  left  until  her 
death  ;  then  Christina,  until  she  died,  and  defendant  since. 
Isabella  came  with  her  grandmother,  and  lived  on  the 
place  until  a  little  after  her  aunt  Christina's  death.  Her 
grandmother  brought  her  up. 

A  verdict  was  entered  for  the  defendant,  with  leave  to 
the  plaintiffs  to  move  to  enter  it  for  them  if  the  Court 
should  think,  under  the  evidence,  the  plaintiffs  were 
entitled  to  recover. 

In  Michaelmas  Term  last.  Hector  Cameron  obtained  a 
rule  nisi,  pursuant  to  leave  reserved,  to  set  aside  the  ver- 
dict for  the  defendant  and  enter  it  for  the  plaintiffs,  on  the 
ground  that  hy  the  law  and  evidence  the  plaintiffs  were 
entitled  to  recover,  and  that  no  adverse  possession  sufficient 
to  bar  the  plaintiffs'  right  was  proved  on  the  part  of  the 
defendant,  and  those  under  whom  he  claimed.  The  rule 
was  enlarged  over  until  this  term,  when 

/,  A.  Boyd  shewed  cause.  The  land  being  patented, 
and  the  patentee  being  aware  that  Peter  was  in  possession 
in  1S40,  the  statute  began  to  run  then,  and  the  title  of  the 
patentee  and  those  claiming  under  him  became  extinct  in 
1860,  and  this  action  was  commenced  in  1869.  This  Court 
can  only  deal  with  the  legal  title,  and  that  is  so  clearly 
extinguished  that  there  seems  no  ground  for  argument. 
At  all  events,  the  plaintiffs  here  shew  no  right  except 
through  the  heir-at-law  of  the  patentee,  whose  right  was 
extinguished. 

If  defendant  were  himself  bringing  ejectment,  he  could 
maintain  it  against  any  of  these  parties,  except,  perhaps, 
the  owner  of  the  estate  of  the  original  patentee ;  for  the 
possession  being  for  so  long  a  period  in  the  mother  of 
Christina  Robertson,  she  had  a  devisable  estate,  and  could 
pass  it  by  will,  and  that  would  give  a  good  title  against 
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any  subsequent  disseisor :  Keeffe  v.  Kirby,  6  Ir.  C.  L.  Rep. 
591;  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1;  Dixon  v.  Gay  fere, 
17  Beav.  421 ;  Darby  on  Limitations,  391,  397. 

Hector  Cameron,  contra.  The  possession,  to  exclude 
relatives  who  may  inherit,  should  be  of  an  undisputed 
character:  Ilemmingivay  v.  Hemmingway,  11  U.  C.  R. 
237;  McArthur  v.  McArthur,  14  U.  C.  R.  544;  Foster  v. 
Emerson,  5  Grant  135.  Peter  Robertson  took  possession 
under  the  widow  of  Andrew  and  must  be  considered  as 
holdinof  for  Andrew's  heirs-at-law,  who  were  infants. 
Isabella,  being  one  of  those  heirs,  was  always  in  possession 
after  her  grandmother  came  to  the  place,  and  there  could 
be  no  possession  as  against  her.  The  grandmother  herself 
was  not  in  possession ;  it  was  Isabella :  Darby  on  Limi- 
tations, 183.  Then  the  evidence  given  at  the  trial  shews 
that  defendant  offered  to  purchase  the  claim  of  plaintiffs  : 
Penlington  v.  Broumlee,  28  U.  C.  R.  189. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Coui-t. 

We  think  this  rule  must  be  discharged. 

The  facts  appear  to  me  to  be  pretty  well  established  by 
the  evidence,  and  the  law  applicable  to  the  case  seems  not 
at  all  doubtful. 

Andrew  Robertson  bargained  for  the  land  with  the 
owner  in  fee,  in  September,  1837,  for  £87  10s.,  payable 
£43  15s.  on  the  execution  of  the  bond  for  the  deed,  and 
the  remaining  sum  in  two  instalments,  with  interest,  the 
first  payable  25th  December,  1839,  and  the  second  on  the 
25th  December,  1841.  The  payment  of  the  first  instal- 
ment seems  admitted  by  the  bond.  The  condition  of  the 
bond,  dated  8th  September,  1837,  is,  that  Dr.  Bailey,  the 
obligor,  will  convey  the  land  to  Andrew  Robertson,  in  fee, 
when  the  purchase  money  is  paid  according  to  the  bond, 
and  the  terms  of  the  notes  given  for  the  instalments  bear- 
ing even  date  with  the  bond.  Nothing  is  said  in  the  bond 
about  the  possession  of  the  land  in  the  meantime. 

The  evidence  and  admissions  shew  that  Andrew  Robert- 
son took  possession  of  the  land  in  the  fall  of  1837,  and 
39 — VOL.  XXX  U.C.R. 
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made  some  small  improvements,  and  died  in  possession  in 
1839.  His  widow  then  went  to  Scotland.  The  place  does 
not  appear  to  have  been  occupied  until  Peter  Robertson 
came  out,  in  1840,  to  this  country,  and  took  possession. 
When  there  was  no  one  in  possession,  Dr.  Bailey,  the 
owner  of  the  legal  estate,  was  in  presumption  of  law 
in  possession.  Peter  took  possession  in  1840,  with  the 
knowledge  of  Bailey,  the  legal  owner,  and  kept  posses- 
sion, probably  with  the  knowledge  of  Bailey,  paying  him 
the  balance  of  the  purchase  money  due  him.  He  cultivated 
the  land  as  his  own,  cleared  50  or  60  acres,  and  then  sold 
his  interest  to  his  mother,  and  received  £200  for  it.  The 
mother  remained  in  possession  until  her  death,  and  devised 
it  to  her  daughter,  defendant's  wife.  She  remained  in 
possession  till  her  death,  leaving  a  son  surviving,  and 
defendant  holds  as  tenant  by  the  curtesy. 

First,  then,  as  to  the  right  of  the  patentee  of  the  Crown 
and  those  claiming  under  that  title.  He  was  clearly  out 
of  possession,  no  payment  of  rent,  or  any  acknowledgment 
in  writing,  to  prevent  the  statute  barring  that  claim.  The 
plaintiffs'  claim  through  the  conveyance  from  his  heir-at- 
law  cannot  be  sustained. 

Then  how  does  the  claim  arise  by  virtue  of  the  right  of 
the  ancestor  of  the  two  females,  daughters  of  Andrew  ? 
Andrew  never  had  the  legal  estate,  and  therefore  that  was 
never  cast  on  them.  Their  mother,  in  her  evidence,  spoke 
of  Peter  receiving  possession  from,  and  holding  title  under 
her.  If  Peter  and  those  who  claim  under  him  are  estopped 
from  denying  the  right  of  Andrew's  widow,  it  is  sufficient 
to  say  that  she  is  not  a  party  to  this  suit,  and  has  never 
conveyed  her  interest  to  any  one,  as  far  as  the  evidence 
given  on  this  trial  shews.  Under  the  evidence,  however, 
it  seems  more  than  doubtful  if  Peter  really  ever  entered 
under  her. 

We  see  no  privity  whatever  between  Peter  and  the  heirs 
of  Andrew  by  which  he  recognized  their  lights,  either 
equitable  or  legal,  to  the  property. 

As  already  remarked,  the  legal  estate  was  in  Dr.  Bailey 
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when  Peter  entered,  and  as  against  that  estate  the  defend- 
ant has  established  a  right  to  maintain  his  possession.  If 
the  heirs  of  Andrew  have  any  peculiarly  equitable  claims, 
they  must  enforce  them  in  another  court.  We  can  only 
recognize  the  legal  rights  of  parties  in  proceedings  like 
these. 

The  offer  by  defendant  to  purchase,  referred  to  by  Mr. 
Cameron,  would  only  be  evidence  to  go  to  a  jury  where  a 
defendant  really  had  no  title,  or  pretence  of  title ;  it  could 
never  defeat  a  good  title. 

Ride  discharged. 


McDonald  v.  Clarke. 

Mortgage — Construction — Description  of  parties. 

In  a  mortgage  for  $103,  purporting  to  be  made  in  pursuance  of  the  Act 
respecting  Short  Forms  of  Mortgages,  between  A.  and  B.,  described 
only  as  the  parties  of  the  first  and  s(!cond  parts,  the  grant  of  the  land 
was  by  the  said  mortgagor  unto  the  said  mortgagee,"  and  the  parties 
were  afterwards  descriloed  throughout  as  ''mortgagor"  and  "mort- 
gagee," the  covenant  for  payment  being,  ''the  said  mortgagor  covenants 
with  the  said  mortgagee  that  the  mortgagor  will  pay,"  &c.  In  the 
margin  was  this  receipt :  "Received,  on  the  date  hereof,  from  the  said 
mortgagee,  the  sum  of  $103,  being  the  full  consideration  money  herein 
mentioned,"  signed  by  the  party  of  the  first  part.  The  mortgage  was 
executed  by  A.  only.  It  was  objected,  in  an  action  against  A.  on  the 
covenant  to  pay,  that  there  was  nothing  in  the  deed  to  shew  who  was 
covenantor  and  who  covenantee  ;  but 

Held,  that  by  referring  in  the  receipt  for  the  date  and  sum  received  to 
the  mortgage,  the  defendant  had  made  the  receipt  part  of  the  mort- 
gage, and  it  clearly  shewed  him  to  be  the  mortgagor  j  or,  if  this  were 
not  so,  that  the  possession  of  the  deed  by  the  plaintiff,  delivered  to  him 
by  defendant,  and  the  acknowledgment  in  the  receipt,  shewed  the 
plaintiff  to  be  the  mortgagee. 

An  admission  of  the  execution  of  the  mortgage  was  held  clearly  to  include 
the  signature  to  the  receipt,  and  the  receipt  of  the  money  as  there 
stated. 

Declaration,  that  defendant,  by  deed,  dated  21st  May, 
1868,  covenanted  with  the  plaintiff  to  pay  him  $103,  with 
interest  at  the  rate  of  nine  per  cent.,  but  did  not  pay  the 
same. 

Plea,  Non  est  factum.  ■ 
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The  case  was  tried  at  the  last  Spring  Assizes  at  Cornwall. 

The  plaintiff  gave  in  evidence  an  instrument  commencing, 
"  This  indenture  made  (in  duplicate)  the  twenty -first  day 
of  May,  1868,  in  pursuance  of  the  Act  respecting  Short 
Forms  of  Mortgages,  between  William  Clarke,  of,  &c.,  of 
the  first  part,  and  John  Sandfield  McDonald,  of,  &c.,  of  the 
second  part,  witnesseth,  that  in  consideration  of  $103  of 
lawful  money  of  Canada,  now  paid  by  the  said  mortgagee  to 
the  said  mortgagor  (the  receipt  whereof  is  hereby  acknow- 
ledged), the  said  mortgagor  doth  grant  and  mortgage  unto 
the  said  mortgagee,  his  heirs  and  assigns  forever,"  a  certain 
town  lot  in  the  said  town  of  Cornwall.  Then  followed  the 
usual  proviso  that  the  mortgage  should  be  void  on  payment 
of  $103  in  one  year  from  date,  with  interest  at  the  rate 
aforesaid,  payable  half-yearly.  Then,  "  the  said  mortgagor 
covenants  with  the  said  mortgagee,  that  the  mortgagor  will 
pay  the  mortgage  money,  and  interest,  and  observe  the 
above  proviso."  Then  followed  the  other  usual  covenants 
as  to  title,  right  to  convey,  &c.,  the  covenants  being  by 
"  the  mortgagor  "  and  to  "  the  mortgagee ;"  and  the  mort- 
gage concluded,  "  Provided  that,  until  default  of  payment, 
the  mortgagor  shall  have  quiet  possession  of  the  said  lands. 
In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals."  Then  followed  the  signature  "  William 
Clark,"  opposite  a  seal,  attested  by  a  subscribing  witness. 
In  the  margin,  on  the  same  side  of  the  sheet  as  the  signa- 
ture, seal,  (fee,  the  following  was  written  :  "  Heceived,  on  * 
the  date  hereof,  from  the  said  mortgagee,  the  sum  of  one 
hundred  and  three  dollars,  being  the  full  consideration 
money  herein  mentioned."  (Signed)  William  Clark,  in 
presence  of  the  same  subscribing  witness  as  the  witness 
to  the  mortojao^e. 

The  execution  of  the  mortgage  was  admitted. 
Defendant's  counsel  objected  that  it  was  not  shewn  by 
the  deed  who  was  covenantor  or  who  was  covenantee.  The 
learned  Judge  overruled  the  objection,  reserving  leave  to 
the  defendant  to  move,  and  a  verdict  was  entered  for  the 
plaintiff  for  |1 22,43. 
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Bethune  obtained  a  rule  nisi  to  enter  a  nonsuit,  pursuant 
to  leave  reserved  at  the  trial,  on  the  ground  that  the  deed 
given  in  evidence  by  the  plaintiff  at  the  trial  was  void, 
because  it  did  not  shew  who  was  covenantor  and  who  was 
covenantee. 

S.  Richards,  Q.C.,  shewed  cause.  The  form  of  mortgage 
used  is  that  prescribed  by  Statute  27-28  Vic,  ch.  81, 
where  the  parties  are  described  as  mortgagor  and  mort- 
gagee. It  is  true  the  plaintiff  is  not  named  as  mortgagee, 
nor  the  defendant  as  mortgagor.  The  party  making  the 
grant  is  usually  the  party  of  the  first  part,  and  so  the 
defendant  is  described  in  this  deed.  He  is  the  only  party 
executing  it,  and  it  is  ])roduced  by  the  plaintiff.  These 
are  circumstances  to  shew  who  is  meant  by  mortgagor 
and  mortgagee ;  and  the  receipt  on  the  face  of  the  deed 
acknowledges  the  receipt  of  the  mortgage  money  by  the 
defendant,  and  that  is  also  acknowledged  in  the  body  of 
the  deed  by  the  mortgagor.  These  circumstances  together 
are  sufficient  to  shew  who  is  the  mortgagor  and  who  the 
mortgagee.  If  it  were  uncertain  who  was  mortgagor  and 
who  mortgagee,  the  deed  would  be  void,  and  the  Court 
will  always  struggle  to  avoid  such  a  result.  The  autho- 
rities all  shew  a  leaning  on  the  part  of  the  Courts  to  carry 
out  what  is  undoubtedly  the  intention  of  the  parties,  when 
that  can  be  shewn,  as  it  clearly  is  in  this  case,  without 
interfering  with  any  settled  principle  of  law  :  Shej').  Touch. 
53.  Where,  in  the  clause  of  grant,  the  name  of  the  grantor 
was  omitted,  the  Court  supplied  it  by  construction  :  2  Prest. 
Con.  380.  But  though  there  be  two  persons  of  the  same 
name,  the  deed  will  not  be  void  on  that  account  for  uncer- 
tainty; but  under  the  rule  id  certum  est  quod  certum 
rcddi  potest,  the  certainty  of  the  person  may  be  averred 
and  proved.  In  Lord  Say  and  SeaVs  Case,  10  Mod.  47,  S.  C. 
Br.  Pari.  Cas.  73,  where  the  name  of  the  bargainor  was 
omitted  in  the  operative  part  of  a  bargain  and  sale,  it 
was  suppUed,  because  it  appeared  from  the  deed  what 
was  the  intention.  In  Dent  v.  Clayton,  10  L.  T.  Rep.  ^N".  S. 
866  ;  S.  C.  10  Jur.  671,  the  wife  of  a  bankrupt  was  a  party 
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named  in  the  deed  of  land  conveyed  by  the  assignees,  and 
evidently  it  was  intended  she  should  release  her  dower, 
but  the  words  of  the  deed  did  not  expressly  state  this. 
The  Vice-Chancellor  held  it  a  valid  release  of  the  dower. 
He  referred  to  Lord  Bay  and  SeaVs  Case,  and  Spyve  v. 
To2:>ham,  3  East  115,  and  stated,  "If  the  wife's  name  be 
not  imported  into  the  operative  part,  you  would  have  a 
deed  conveying  nothing  on  her  part,  yet  to  which  she  was 
a  party.  But  for  the  intention  on  her  part  to  give  up  her 
right  to  dower,  there  could  have  been  no  reason  for  her 
being  a  party."  This  defendant  signs  a  deed  produced  by 
the  plaintiff,  which  the  plaintiff  himself  does  not  sign,  and 
signs  a  receipt  acknowledging  the  receipt  of  the  mortgage 
money.  That  is  surely  sufficient  evidence  that  he  is  the 
mortgagor. 

Kerr,  contra.  The  form  given  in  the  statute  directs  the 
insertion  of  the  names  of  the  parties,  and  the  recitals,  if 
any.  The  proper,  course  would  have  been  to  state  in  the 
recital,  after  the  description  of  each  party  named,  the 
mortgagor  or  mortgagee  in  this  deed  mentioned.  The 
words  mortgagor  and  mortgagee  in  this  deed  are  men- 
tioned in  such  a  manner  that  it  cannot  be  discovered  by 
what  is  contained  within  the  four  corners  of  the  deed 
which  of  the  parties  is  mortgagor  and  which  is  mortgagee, 
and  in  this  respect  it  is  uncertain  and  void.  In  Bustard 
V  Coulter,  Cro.  Eliz.  903,  904,  where,  in  the  premises,  the 
name"  of  the  purchaser  was  not  stated,  though  it  was  in 
the  hahendiim,  it  was  held  the  deed  was  void.  This  case 
seems,  however,  overruled  in  Spyve  v.  Topham,  3  East  115. 
The  receipt  is  no  part  of  the  deed,  and  was  not  ]Droved  on 
the  trial.  In  Muckleston  v.  Smith,  17  C.  P.  401,  it  was  held 
that  a  memorandum  attached  to  a  lease  of  lands  formed  no 
part  of  the  lease,  though  the  lessor  agreed  to  allow  the 
lessee  the  use  of  the  personal  property  mentioned  in  the 
memorandum,  to  assist  him  to  pay  the  rent  and  maintain 
his  family.  Reeves  et  aL  v.  Watts,  L.  U.  1  Q.  B.  412,  is  a 
late  case  as  to  parties  named  in  a  deed. 
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Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  settled  doctrine  of  the  law  applicable  to  the  con- 
struction of  deeds,  and  in  fact  all  written  instruments,  is, 
that  you  should  struggle  to  give  the  force  and  effect  to 
them  which  the  parties  executing  them  intended. 

Now  this  defendant  executed  this  deed.  He  is  the  only 
party  named  in  the  deed  who  signed  it.  The  plaintiff 
is  the  other  party  to  the  deed,  and,  although  he  has  not 
signed  it,  he  is  in  possession  of  it,  and  produces  it  at  the 
trial.  If  the  plaintiff  is  the  mortgagee,  he  is  entitled  to 
the  possession  of  it;  if  not,  he  is  not.  The  defendant 
must  be  either  mortgagor  or  mortgagee,  for  in  that  way 
only  can  he  be  a  party  to  the  deed.  There  is  no  dispute 
that  tlie  party  granting  in  this  deed  is  the  mortgagor. 
There  is  no  doubt  he  received  the  money  mentioned  in  the 
deed,  and  it  is  to  be  presumed  he  owned  the  property 
mortgaged  in  it. 

The  doctrine  that  averments  shall  not  bo  received  to 
contradict  deeds,  and  that  no  averment  founded  on  parol 
evidence  which  tends  to  contradict  or  vary  a  written 
agreement  is  in  geneml  admissible,  seems  to  be  well  settled. 
The  decided  cases,  however,  shew  that  parol  evidence  of 
collateral  facts  not  contradicting  the  deed,  but  tending  to 
support  it,  may  be  given. 

Thus,  to  support  a  bargain  and  sale,  evidence  of  a 
pecuniary  consideration  may  be  given  :  1  Eep.  17Ga,  and 
cases  there  referred  to.  "  It  is  not  considered  inconsistent 
with  a  deed  to  prove  another  consideration  in  addition  to 
that  expressed  :"  Ih.  note  d. 

In  Rex  V.  Inhabitants  of  Scammonden,  3  T.  R.  474,  a 
larger  consideration  than  that  expressed  in  the  deed  was 
allowed  to  be  proven.  In  Bex  v.  Inhabitants  of  Laindon, 
8  T.  R.  379,  it  was  allowed  to  be  shewn  that  money  was 
paid  as  an  apprentice  fee,  though  no  mention  was  made  of 
it  in  the  contract  of  apprenticeship.  In  Reeves  et  al.  v. 
Watts,  L.  R.  1  Q.  B.  412,  cited  on  the  argument,  the 
deed  was  between  the  defendant  of  the  first  part,  and  all 
the  creditors  of  the  said  A.  W.  of  the  second  part.  It 
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recited  that  it  was  made  under  the  provisions  of  the 
Bankrupt  Act,  to  operate  equally  for  the  benefit  of,  and  to 
bind  all  the  creditors,  whether  they  assented  to  it  or  not, 
and  witnessed  that  defendant  covenanted  with  said  several 
persons,  parties  thereto  of  the  second  part  respectively,  that 
he  would  pay  unto  the  said  several  persons,  parties  thereto 
of  the  second  part,  being  all  and  every  the  present  creditors 
of  the  bankrupt,  a  composition.  It  was  contended  that  the 
plaintiff  was  not  bound  by  this  release  under  the  statute, 
as  he  was  not  a  party  to  the  deed,  and  could  not  enforce 
it  against  the  defendant.  The  answer  was,  he  was  one  of 
the  creditors,  and  all  the  creditors  were  parties,  therefore 
he  was  a  party ;  and  the  Court  so  held.  There  it  would 
be  necessary  to  give  parol  evidence  to  shew  he  was  a 
creditor  before  he  could  avail  himself  of  the  deed. 

In  that  case  Blackburn,  J.,  thought  the  maxim  cerium  est 
quod  cerium  reddi  potest  applied,  and  referred  to  Maughan 
V.  Sharpe,  34  L.  J.  C.  P.  19,  where  an  assignment  of  goods 
by  indenture  was  between  W.  D.  of  the  one  part  and  the 
City  Investment  and  Advance  Company  of  the  other  part, 
and  Mr.  Justice  Williams  said  the  meaning  was,  that  the 
deed  was  to  convey  the  goods  to  the  persons  using  the 
style  and  name  of  the  City  Investment  and  Advance  Com- 
pany. They  may  or  may  not  be  a  corporation ;  but  when 
it  has  been  ascertained  that  the  persons  answering  to  that 
description  are  the  defendants,  the  grant  operates  accord- 
ingly to  convey  the  property  to  them." 

In  both  these  cases  it  was  necessary  to  resort  to  parol 
evidence  to  ascertain  who  the  grantees  were. 

The  language  of  the  receipt  which  is  written  on  the 
margin  of  the  deed  is  peculiar.    I  will  copy  it: — 

"  Received,  on  the  date  hereof,  from  the  said  mortgagee, 
the  sum  of  one  hundred  and  three  dollars,  being  the  full 
consideration  herein  mentioned. 

(Signed)      William  Clarke." 

Witness,  same  as  witness  to  the  deed. 
It  will  be  observed  there  is  no  date  to  the  receipt,  nor 
apparently,  from  the  way  it  is  drawn  up,  was  any  date,  as 
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a  separate  and  independent  one,  intended  to  be  put  to  it. 
Then  it  is  stated  to  be  the  full  consideration  herein  men- 
tioned. There  is  no  consideration  mentioned  except  in 
the  mortgage,  and  that  is  $103,  as  in  the  receipt.  We 
think  the  defendant  has  in  effect  made,  by  relation,  the 
receipt  a  part  of  his  deed,  and  that  clearly  shews  he  is  the 
mortgagor. 

If  that  view  is  thought  to  go  too  far,  we  think  the 
authorities  go  far  enough  to  shew  that  the  possession  of 
the  instrument  itself  by  the  plaintiff,  delivered  to  him  by 
the  defendant,  and  the  acknowledgment  under  the  hand  of 
the  defendant  contained  in  the  receipt  in  the  form,  there 
used,  with  the  other  facts,  are  sufficient  to  shew  that  the 
plaintiff  is  the  mortgagee  intended  in  and  by  the  deed. 

It  is  urged  the  signature  of  defendant  to  the  receipt  is 
not  proven.  That  was  not  urged  at  the  trial,  and  we 
assume  that  it  is  not  seriously  intended  to  dispute  it.  We 
take  it  for  granted  the  admission  was  intended  to  avoid 
the  necessity  and  expense  of  calling  the  subscribing  wit- 
ness, and  the  effect  of  that  admission  is,  that  the  defendant 
signed  the  deed  and  receipt,  and  received  the  mortgage 
money  from  the  plaintiff  on  the  day  of  the  date  of  the 
deed. 

We  think,  according  to  some  of  the  cases,  the  fact  might 
be  shewn  that  the  defendant  was  the  owner  of  and  lived 
on  the  land  which  was  granted  and  mortgaged  by  this  deed, 
and  that  that  fact  might  be  given  in  evidence  in  order  to 
interpret  the  mortgage. 

On  the  whole,  we  think  the  defendant's  rule  must  be 
discharged  with  costs. 

See  CriL.  Dig.,  Title  32,  ch.  20,  "  Construction  of  Deeds." 

Rule  discharged. 
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In  RE  Harbottle  and  Wilson. 

Coroner's  inquest — Medical  witnesses — Fees  of. 

Where  a  coroner,  under  C.  S.  U.  C.  ch.  125,  summoned  a  second  medical 
practitioner  as  a  witness  at  an  inquest,  and  to  perform  a  post  mortem 
examination,  but  it  was  not  shewn  that  such  practitioner  had  been 
named  in  writing  and  his  attendance  required  by  a  majority  of  the 
jurymen,  as  provided  for  by  sec.  9,  a  mandamus  to  the  coroner,  to 
make  his  order  on  the  county  treasurer  for  the  fees  of  such  witness, 
under  sec.  10,  was  refused. 

Semble,  that  on  an  application  for  such  mandamus^  the  county  treasurer 
as  well  as  the  coroner  must  be  called  upon. 

In  Michaelmas  Term  last,  Robinson,  Q.C.,  obtained  a  rule 
nisi  calling  on  George  Wilson,  a  coroner  of  the  county  of 
Brant,  to  shew  cause  why  a  peremptory  writ  of  mandamus 
i^ould  not  issue,  commanding  him  to  make  his  order  on  the 
treasurer  of  the  said  county  in  favor  of  Robert  Harbottle, 
for  the  payment  of  |10,  fees  due  to  the  said  Harbottle 
being  a  qualified  medical  practitioner,  for  attendance  as  a 
witness  upon  an  inquest  held  by  said  coroner,  &c.,  and 
for  the  performance  of  a  post  mortem  examination,  &c.,  on 
or  about  the  29th  of  May  last,  in  obedience  to  the  order 
of  the  said  coroner,  issued  and  served  upon  the  said  Har- 
bottle, for  such  attendance  and  the  performance  of  such 
examination,  and  why  the  said  coroner  should  not  pay  the 
costs  of  the  application. 

The  application  was  based  on  the  affidavit  of  the  appli- 
cant, who  swore  that  the  coroner  did,  on  or  about  the  29th 
da}^  of  May,  1869,  cause  him  to  be  served  with  the  order 
annexed  to  his  affidavit,  signed  by  the  coroner :  that  on 
or  about  the  said  29th  May,  at  the  request  of  the  coroner, 
he  attended  and  made  a  post  mortem  examination  of  the 
deceased,  and  reported  and  gave  evidence  before  the  coroner 
and  jury  on  the  31st  May  :  that  he  requested  the  coroner 
several  times  since  the  inquest  to  give  him  an  order  for 
$10,  being  his  fees,  on  the  treasurer  of  the  county  :  that 
the  coroner  refused  to  give  him  such  order:  that  he  was 
a  duly  qualified  practitioner,  &lc.,  and  had  not  received  any 
order  for  his  fees,  or  any  part  thereof 


IX  RE  HARBOtTLE  AND  WILSON.  315 

The  order  attached  to  the  affidavit  bore  no  date,  and  was 
as  follows  : 

Coroner's  Inqviest  at  Mount  Vernon,  upon  the  body 
of  Ida  Derry. 
"  By  virtue  of  this  order,  as  coroner  for  the  county  of 
Brant,  you  are  required  to  appear  before  me  and  the  jury, 
at  Mount  Vernon,  on  the  29th  day  of  May,  1869,  at  five 
o'clock,  P.M.,  to  give  evidence  touching  the  cause  of  death 
of  Ida  Derry,  and  make  a  post  mortem  examination  of  the 
body,  and  report  thereon  at  the  said  inqviest. 

(Signed)      George  Wilson, 
"  To  Dr.  Aikmau.  Coroner. 
To  Dr.  Harbottle." 

The  applicant  also  tiled  the  affidavit  of  one  Joseph 
Gilmour,  who  swore  that  he  was  present  on  or  about  the 
29th  June,  1869,  and  heard  Harbottle  request  the  coroner 
to  give  him  an  order  on  the  treasurer  for  his  fee  :  that  the 
coroner  promised  to  give  the  order  if  he,  Harbottle,  would 
call  in  an  hour  and  a-half :  that  they  accordingly  called, 
and  .that  the  coroner  did  not  give  the  order.  He  also 
swore  that  the  coroner  admitted  that  he  did  not  examine 
on  oath  Dr.  Aikman,  referred  to  in  the  order  to  attend, 
as  to  whether  he  was  a  registered  practitioner,  and  that 
Harbottle  represented  that  Dr.  Aikman  was  not  then 
registered.  Also  two  other  affidavits  of  persons,  who  swore 
that  on  or  about  the  2nd  July,  1869,  they  heard  Harbottle 
request  the  coroner  to  give  him  the  order,  and  that  he 
refused  to  do  so. 

During  this  term,  A.  iS.  Hardy,  for  the  coroner,  shewed 
cause,  and  filed  a  number  of  affidavits.  The  coroner  swore 
that,  finding  that  the  deceased  had  not  been  attended  during 
her  illness  and  at  her  death  by  any  duly  qualified  practi- 
tioner, he  directed  that  ?i  post  mortem  examination  should 
be  made  by  a  Dr.  Aikman,  a  physician  and  surgeon,  to  the 
best  of  his  knowledge  and  information  a  legally  qualified 
medical  practitioner,  practising  his  profession  in  the  town- 
ship, (fcc,  and  caused  a  summons  under  the  statute  to  be 
issued  to  him  :  that  Dr.  Aikman  duly  made  the  ^ost  mortem 
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examinatiorij  and  that  the  same  was  not  made  by  the  appli- 
cant :  that  while  the  same  was  being  made,  or  immediately 
before,  Harbottle,  through  the  constable  in  charge,  requested 
permission  to  be  present,  as  he  understood,  merely  as  a 
spectator  :  that  he  consented  ;  and  that  Harbottle  rendered 
no  professional  services  at  the  inquest,  to  his  knowledge 
or  by  his  order  or  direction  :  that  after  the  post  mortem 
examination  Harbottle  applied  to  said  constable  to  be 
summoned  as  a  witness  on  the  adjourned  inquest,  and  that 
he  added  his  name  to  the  summons  already  issued  to  Dr. 
Aikman,  and  told  the  constable  that  he  might  be  present 
to  testify :  that  Harbottle  also  applied  to  him,  the  coroner, 
personally,  stating  that  he  wished  to  give  evidence  at  the 
adjourned  inquest :  that  he  did  not  understand  or  suppose 
that  he  would  require  or  expect  compensation  for  so  doing, 
or  for  being  present  at  the  jpost  mortem  examination,  and 
that  his  applications  were  not  made  with  that  view,  but 
for  the  purpose  of  observation,  and  of  bringing  him  before 
the  public,  he  being  a  young  practitioner ;  and  he  swore 
that  he  would  not  have  consented  to  his  being  present  at 
the  inquest  on  any  other  supposition  :  that  after  the  exami- 
nation of  Dr.  Aikman,  he  asked  the  jury  whether  they,  or 
a  majority  of  them,  desired  further  medical  testimony : 
that  the  jury  unanimously  refused  to  direct  or  to  request 
that  another  medical  practitioner  should  be  summoned : 
that  as  Harbottle  was  anxious  to  be  called,  he  told  him 
he  might  give  his  evidence,  which  he  did,  but  that  it  was 
done  not  at  the  request  of  the  jury,  and  solely  in  com- 
pliance with  his,  Harbottle's,  former  request  to  be  permitted 
to  do  so.  He  swore  that  he  gave  Dr.  Aikman  the  order 
for  his  fee  of  $10  immediately  after  the  inquest,  and  before 
any  proceedings  herein,  which  Harbottle  well  knew,  and 
that  he  was  advised  and  believed  that  he  had  no  lawful 
authority  to  give  more  than  one  order  without  the  request 
of  the  jury.  He  denied,  as  stated  by  J oseph  Gilmour  in 
his  affidavit,  that  he  promised  ,  to  give  an  order  to  Har- 
bottle, but  stated  that  he  said  he  was  willing  to  do  so  if 
he  could  shew  he  was  lawfully  entitled  to  it. 
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The  constable  in  charge  corroborated  the  affidavit  of  the 
coroner  as  to  the  circumstances  under  which  the  applicant 
attended  the  inquest,  and  stated  that  he  had  not  been 
summoned  at  the  time  of  the  post  mortem  examination  : 
that  after  that  he  requested  the  constable  to  subpoena  him 
to  give  evidence  before  the  jury  :  that  he  told  the  coroner 
of  his  request,  and  so  the  applicant's  name  was  added  to 
the  order  that  had  been  served  on  Dr.  Aikman,  and  that 
the  jury  refused  to  hear  further  evidence  after  hearing 
Dr.  Aikman. 

Dr.  Aikman  also  swore  that  Harbottle  rendered  no  pro- 
fessional and  scarcely  any  other  assistance  at  the  post  mortem 
examination,  and  what  he  did  do  was  at  his  request,  and 
could  have  been  done  by  any  one  :  that  Harbottle  expressed 
himself  to  the  effect  that  he  wanted  to  be  present  at  the 
examination  with  a  view  to  his  own  information  ;  and  that 
he,  Aikman,  obtained  his  order  for  SIO  on  the  day  after 
the  inquest. 

Other  affidavits  were  filed,  and  in  reply  the  applicant  filed 
a  number  of  affidavits  in  support  of  his  application,  made 
by  jurors  and  others.  It  is  not  necessary  that  they  should 
be  set  out  for  the  purposes  of  the  judgment,  as  the  material 
facts  upon  which  the  decision  of  the  Court  turns  appear  in 
the  affidavits  already  referred  to. 

Robinson,  Q.C.,  supported  the  rule,  citing  Consol.  Stat. 
U.  C,  ch.  125 ;  In  re  Askin  and  Charteris,  IS  U.  C.  E.  498 ; 
In  re  Fergus  and  Cooley,  18  U.  C.  K.  341. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

Under  sec.  8  of  ch.  125,  Consol.  Stat.  U.  C,  if  the  coroner 
finds  that  the  deceased  was  not  attended  at  his  or  her  last 
illness  or  death  by  any  legally  qualified  medical  practitioner, 
the  coroner  may  issue  his  order,  according  to  a  form  in  the 
Act,  for  the  attendance  of  any  such  practitioner  in  actual 
practice  near  the  place  where  the  death  happened,  and  may 
direct  a  post  mortem  examination  by  the  medical  witness 
so  summoned.  And  by  the  9th  section,  whenever  it  appears 
to  the  majority  of  the  jury  at  the  inquest  that  the  cause  of 
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death  has  not  been  satisfactorily  explained  by  the  evidence 
of  the  medical  practitioner,  &c.,  such  majority  may  name 
to  the  coroner  in  writing  any  other  practitioner  or  practi- 
tioners, and  require  the  coroner  to  issue  his  order,  in  the 
form  set  out,  for  the  attendance  of  such  last-mentioned 
practitioner  or  practitioners,  and  for  a  jpost  mortem  exami- 
nation, &;c. ;  and  the  coroner  is  subject  to  a  penalty  if  he 
refuses.  And  by  the  10  th  section,  when  any  such  practi- 
tioner has  attended  in  obedience  to  any  such  order  as 
aforesaid,  he  shall  receive  for  such  attendance,  if  without 
a  post  mortem  examination,  $5,  if  with,  $10,  &;c. ;  and  the 
coroner  shall  make  his  order  on  the  treasurer  of  the  county 
in  which  the  inquest  is  holden  in  favor  of  such  practitioner, 
for  the  payment  of  such  fees,  and  such  treasurer  shall  pay 
the  sum  mentioned  in  such  order  to  such  medical  witness, 
&c. 

The  existence  of  a  legal  right  or  obligation  is  the  foun- 
dation of  a  writ  of  mandamus,  and  the  applicant  here 
must  make  out  that  there  is  a  legal  obligation  on  the 
coroner  to  make  the  order  he  demands.  Now  the  alleged 
obligation  or  right  arises  under  the  statute,  and  in  order 
to  make  the  rule  absolute,  we  must  be  satisfied,  first,  that 
the  coroner  had  authority  and  was  bound  to  make  the 
order  required  by  the  applicant,  an  order  the  payment  of 
which  we  could  hereafter  enforce  if  resisted  by  the  county 
treasurer ;  and  in  this  latter  respect,  what  was  suggested 
by  my  brother  Wilson  during  the  argument  seems  to  have 
great  force,  namely,  that  the  county  treasurer  should  have 
had  notice  of  this  rule ;  for  even  if  we  granted  this  appli- 
cation it  might  turn  out  eventually  to  be  fruitless,  for  we 
take  it  that  the  county  treasurer  might  nevertheless  resist 
payment  of  it  successfully  if  he  could  shew  that  it  ought 
not  to  have  been  made.  Assume,  for  argument,  the  case  of 
collusion  between  a  medical  witness  and  the  coroner,  or 
the  coroner  taking  upon  himself  to  summon  half  a  dozen 
practitioners,  and  making  such  order  to  each  of  them. 
The  public,  in  such  a  case,  would  be  grossly  defrauded  if 
the  county  treasurer  could  not  resist  the  payment  of  orders 
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made  under  such  circumstances ;  so  that  upon  the  ground 
of  want  of  notice  to  the  county  treasurer  alone,  I  am 
inclined  to  hold  that  the  application  ought  not  to  be 
granted.  However,  irrespective  of  that  objection,  the 
writ  cannot  be  granted. 

It  is  quite  apparent  that  the  intention  of  the  Legislature, 
with  a  view  of  protecting  the  public  against  unnecessary- 
charges  at  inquests,  was  to  restrict  the  coroner  to  the  sum- 
moning of  only  one  medical  witness  for  the  purpose  of 
giving  testimony  as  to  the  cause  of  death,  and,  if  necessary,, 
to  make  a  jpost  mortem  examination,  for  which  services 
certain  fees  were  limited,  and  that  no  other  medical  wit- 
ness should  be  summoned  so  as  to  entitle  him  to  those  fees 
unless  a  majority  of  the  jury,  under  the  circumstances 
mentioned  in  the  9th  section,  named  in  writing  one  or 
more  other  practitioners,  and  reqvAred  the  coroner  to 
summon  them  to  give  testimony,  &c.  In  that  case  it  was 
the  duty  of  the  coroner  to  summon  the  so-named  practi- 
tioner or  practitioners,  the  statute  providing  that  the 
practitioner  summoned  by  the  coroner  himself,  and  the 
other  or  others  named  by,  and  summoned  at  the  request  of 
the  jury,  should  be  entitled  to  the  fees  fixed  by  the  Act. 

Now  it  is  quite  clear,  first,  that  the  coroner  did  originally 
summon  one  medical  gentleman.  Dr.  Aikman,  under  the 
8th  section,  and  that  that  gentleman,  in  pursuance  of  the 
coroner's  order,  attended  and  made  a  post  mortem  exami- 
nation, and  afterwards  gave  testimony  before  the  jury,  and 
it  also  appears  that  he  was  summoned  previous  to  any 
attendance  of  Dr.  Harbottle,  and  for  the  payment  of  the 
fees  for  such  examination  by  Dr.  Aikman  the  coroner  made 
his  order,  the  day  following  the  inquest,  on  the  county 
treasurer.  Such  being  the  case,  the  coroner  had  no  autho- 
rity to  summon  the  applicant,  or  any  other  person,  and  to 
make  an  order  under  the  statute  to  entitle  him  to  fees, 
unless  the  applicant  can  shew  that  a  majority  of  the  jury- 
named  him  to  the  coroner  in  writing  and  required  his 
testimony,  under  the  provisions  of  section  9 — the  naming 
in  writing  by  the  jury  being  intended  no  doubt  as  a  check 
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on  the  coroner,  as  well  as  an  authority  and  voucher  to 
justify  the  making  the  additional  order  or  orders  on  the 
county  treasurer. 

It  is  not  shewn  or  pretended  that  to  the  majority  of  the 
jury  in  question  the  cause  of  death  was  not  satisfactorily 
explained,  or  that  the  jury  named  the  applicant  in  writing, 
or  requested  his  evidence.  We  therefore  fail  to  see  any 
ground  upon  which  we  can  command  the  coroner  to  make 
the  order  in  question. 

On  the  argument,  Mr.  Eobinson  partly  pressed  the  case 
on  the  ground  that  as  his  client  received  an  order  to  attend, 
and  being  bound  to  observe  it,  he  was  entitled  to  the  fees 
allowed.  If  he  has  any  remedy,  it  is  not  by  an  application 
of  this  nature.  Assume  it  to  be  admitted  that  the  coroner, 
after  he  had  summoned  Dr.  Aikman  under  the  statute, 
and  obtained  his  services,  ordered  the  attendance  of  the 
applicant,  that  fact  alone  is  unimportant,  and  makes  no 
difference  so  far  as  this  application  is  concerned,  because 
the  coroner  did  that  which  he  was  not  authorized  to  do, 
and  his  doing  so  is  no  reason  why  we  should  saddle  the 
public  with  a  charge  not  within  the  statute.  We  would 
never  command  the  doing  of  an  act  where  the  conditions 
precedent  required  by  the  statute  to  that  act  being  done 
are  wanting. 

It  is  unnecessary  to  refer  to  the  numerous  affidavits  filed, 
except  to  notice  that  the  coroner  swears  positively  that  he 
never  intended  to  have  the  applicant  in  attendance  at  the 
inquest  as  a  medical  witness,  or  to  make  a  jpost  mortem 
examination,#but  the  presence  of  the  applicant  was  solely 
at  his  own  request,  and  that  the  insertion  of  his  name  in 
the  summons  to  Dr.  Aikman  was  also  done  at  his  sugges- 
tion, and  after  the  'post  mortem  examination. 

We  think  the  rule  should  be  discharged  with  costs.  It 
is  much '  to  be  regretted  that  for  so  trifling  a  matter  so 
much  expense  should  have  been  incurred,  but  from  the 
affidavits  filed  I  fear  it  is  the  result  of  professional  and 
personal  feeling,  which  is  too  frequently  seen  in  matters 
where  medical  gentlemen  are  engaged. 

Rule  discharged,  with  coats. 
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Survey — Change  of  plari — Inconsistent  descriptions — Adviissibility  of  descrip- 
tions to  explain  patents. 

One  K.  in  1829  first  surveyed  part  of  the  Township  of  Plympton  froutinu^ 
on  Lake  Huron, and  his  plan  returned  shewed  the  lots  fronting  on  the  lake 
with  an  oblique  line  in  rear,  following  the  general  course  of  the  lake, 
but  no  allowance  for  road.  Afterwards  a  plan  of  the  whole  township 
was  compiled  in  the  Crown  Land  Office,  from  surveys  of  three  separate 
portions  of  it  made  by  different  surveyors.  The  descriptions  of  the  lots 
were  made  from  this  plan,  all  the  lots  having  been  granted  after  it  had 
been  completed,  and  the  distances  in  the  descriptions  contained  in  the 
deeds  were  according  to  the  scale  on  which  the  plan  was  compiled. 
This  plan  shewed  a  road  in  rear  of  the  front  lots,  and  made  their  depth 
greater  than  in  R.'s  plan.  There  was  no  proof  of  any  work  on  the 
ground  shewing  that  R.  had  ever  run  out  or  posted  the  rear  line  as  it 
appeared  on  his  plan. 

Held,  that  it  was  competent  for  the  government  to  make  such  allowance 
for  road,  not  being  inconsistent  with  any  work  on  the  ground. 

Heldj  also,  that  in  order  to  give  effect  to  the  change  made  by  such 
allowance — to  avoid  an  irregular  rear  boundary  for  such  front  lots — and 
to  reconcile  the  plans,  and  the  grants  for  one  of  the  front  lots  and  two 
gore  lots  in  rear  of  it,  which  could  not  all  three  be  carried  out  owing 
to  a  deficiency  in  the  land — a  proportionate  reduction  should  be  made 
in  each  of  such  lots. 

The  description  of  a  lot  by  metes  and  bounds,  from  the  Crown  Land 
Depaitment,  is  admissible  in  evidence  to  explain  the  patent  for  the  lot, 
in  which  it  is  described  only  by  the  number  and  concession. 

Trespass  for  breaking  and  entering  the  east  half  of  lot 
20,  in  the  front  concession  upon  Lake  Huron,  in  the  town- 
ship of  Plympton,  and  depasturing  the  same,  and  cutting- 
down  trees,  and  throwing  down  the  fences  of  the  plaintiff'. 

Defendant  pleaded,  1,  not  guilty ;  2,  that  the  said  close 
was  not  the  plaintiff's,  as  alleged,  but  was  the  freehold  of 
him,  the  defendant.  Issue. 

The  cause  was  tried  before  the  late  Mr.  Justice  John 
Wilson,  at  the  Spring  Assizes  in  1869,  at  Sarnia,  and  a 
verdict  was  taken  by  consent  for  the  plaintiff',  damages 
$10,  subject  to  the  opinion  of  the  Court,  who  were  at 
liberty  to  draw  inferences  of  fact  as  a  jury,  and  to  order  a 
verdict  for  the  defendant. 

The  part  of  the  township  of  Plympton  where  this  dispute 
arose  was  surveyed  in  the  year  1829  by  Charles  Rankin, 
Esq.,  Deputy  Provincial  Surveyor.  He  was  instructed  to  lay 
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out  the  lots  30  chains  in  width,  posting  each  way  50  links 
from  the  centre  of  the  road,  with  an  allowance  for  a  road 
of  one  chain  between  every  third  and  fourth  lot,  opening 
and  marking  the  same  in  a  good  and  efficient  manner.  He 
was  directed  to  open  the  base  lines  in  a  good  and  sufficient 
manner,  posting  and  marking  the  lots  with  a  marking  iron 
at  their  respective  angles,  as  represented  on  the  diagram 
sent  him ;  i.e.,  lots  66  chains  and  67  links  by  30  chains, 
containing  200  acres,  butting  on  each  other  at  the  divisional 
line  or  limit,  and  forming  their  fronts  on  the  concession  road. 

The  annexed  sketch,  which  is  a  copy  of  part  of  Mr. 
Rankin's  plan,  will  serve  to  shew  the  position  of  the 
land  in  question  : — 
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With  respect  to  the  lots  bordering  on  the  lake  shore, 
they  were  to  be  posted  on  the  bank,  with  an  allowance  for 
road  in  front  along:  the  bank.  He  was  instructed  to  do 
that  by  sub-dividing  the  distance  between  the  proof  lines, 
excepting  the  intermediate  side  roads,  into  eighteen  equal 
parts,  and  those  between  the  concessions  into  twelve  equal 
parts,  regulating  their  depth  according  to  the  front,  giving 
to  each  lot  100  acres. 

The  width  of  the  lots  on  the  lake  shore  perpendicular 
was  11  chains  and  11  links;  a  little  less  than  91  chains 
would  make  100  acres.  By  the  original  field  notes, ,  start- 
ing from  the  post  on  the  lake  shore  planted  between  lots 
19  and  20,  he  ran  north  58°  east  20  chains  94  links,  for 
lot  20,  and  planted  a  post  between  20  and  21,  (21  marked 
as  a  reserve) ;  then  20  chains  94  links,  on  the  same  course, 
for  21,  and  planted  a  post  one  chain  from  the  bank  marked 
21  and  22.  The  field  notes  as  to  his  survey  of  the 
eleventh  concession  were  also  read  from  the  allowance  for 
road  between  12  and  18.  From  that  point  he  ran  west 
30  chains,  planted  3  posts  marked  12  and  11 ;  then  going  on, 
gives  no  distance,  but  says  planted  3  posts,  marked  11  and 
10  on  south  one ;  then  west  over  same  kind  of  land,  at  30 
chains  planted  3  posts,  numbered  and  marked  10  and  R.  for 
side  and  R.  for  concession  road  on  south  one,  and  R.  for 
road  on  south  face  of  north  one,  at  30  chains  and  50  links 
a  picket,  at  31  chains  3  posts,  R's.  for  roads,  and  No.  9  on 
south  one,  and  R.  for  road  on  south  face  of  the  north  one ; 
then  west  over  same  land,  30  chains,  planted  3  posts; 
then  west  30  chains,  planted  3  posts ;  then  18  chains,  to 
the  lake. 

The  plan  which  he  returned  to  the  Crown  Lands 
Department  shewed  that  No.  12  in  the  11th  concession 
contained  132.7  acres.  No.  11  in  the  11th,  68.2  acres,  No. 
10,  10  acres.  That  portion  of  No.  10  adjacent  to  the  con- 
cession road  between  the  10th  and  11th  concessions  was 
marked  16.80,  and  the  division  line  between  10  and  11  in 
the  11th  concession  was  marked  as  12.50  deep.  All  the  rest 
of  the  lots  on  that  portion  of  the  plan  given  in  evidence 
shewed  the  lots  intended  to  be  200  acre  lots  apparently 
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divided  in  the  centre  parallel  with  the  side  lines  of  the 
lots,  or  100  acre  lots,  on  the  lake  shore,  except  lot  No.  7 
in  the  10th  concession,  which  was  16  chains  wide,  and 
marked  as  containing  120  acres;  lot  No.  13  in  the  11th 
concession,  marked  183.2,  acres ;  and  a  small  gore  in  the 
12th  concession  in  rear  of  lots  26,  27  and  part  of  28  on  the 
lake  shore,  which  gore  was  marked  18.9  acres. 

Rankin's  plan  of  survey  shewed  a  straight  line  from  the 
south-east  corner  of  20,  lake  front,  and  the  concession  line 
between  the  10th  and  11th  concessions,  on  a  course  appa- 
rently parallel  with  the  general  course  of  the  lake  to  the 
north-east  corner  of  lot  25  in  the  lake  front  lots. 

In  the  office  plan,  22,  of  the  township  of  Plympton,  the 
course  of  this  line  was  mentioned  as  north  54°  east,  and 
shewn  as  a  road  allowance. 

The  plan  returned  by  Rankin  shewed  the  perpendicular 
width  of  the  lots  on  the  lake  shore  was  11  chains  and  11 
links,  and  a  little  less  than  91  chains  would  make  the  100 
acres. 

There  was  no  note  in  the  return  of  any  line  having  been 
run  in  the  rear  of  the  lake  shore  lots ;  his  instructions  did 
not  require  it ;  nor  was  there  any  reference  to  a  road  allow- 
ance in  the  rear  of  those  lots,  nor  was  such  allowance  shewn 
by  any  original  surveyor's  plan  or  field  notes  of  the  survey. 

The  office  plan  was  compiled  from  the  surveys  of  three 
different  parts  made  by  separate  surveyors.  One  part  only 
of  the  township  was  surveyed  by  Rankin.  The  office  plan 
was  larger  than  Rankin's.  The  office  plan  shewed  the 
depth  of  No.  20  103  chains,  Rankin's  shewed  it  91  chains. 
All  the  descriptions  of  the  land  were  made  from  the  office 
plan. 

Broken  lot  No.  11  in  the  11th  concession  was  one  of  the 
first  granted.  The  patent  was  dated  20th  December,  1836, 
and  granted  to  Arthur  Bowen,  of  the  City  of  Toronto,  fee, 
all  that  parcel  or  tract  of  land  situate  in  the  township  of 
Plympton,  containing  268  acres,  more  or  less,  being  com- 
posed of  lots  50  and  51  fronting  on  Lake  Huron,  con- 
taining 200  acres,  and  broken  lot  number  11  in  the  eleventh 
concession  of  said  township  of  Plympton,  containing*6 8  acres. 


HAGAKTY  V.  BRITTON. 


825 


Defendant's  title  to  the  land  under  this  grant,  through 
mesne  conveyances,  was  admitted. 

Defendant  offered  in  evidence  the  extended  description 
of  the  broken  lot  as  prepared  in  the  Surveyor  General's 
office,  and  sent  to  the  Secretary's  office,  but  which  was  not 
incorporated  in  the  deed.  The  reception  of  this  document 
as  evidence  of  the  description  was  objected  to.  The 
learned  Judge,  however,  admitted  it  subject  to  the  objec- 
tion. 

The  description  was  as  follows  : — "  Broken  Lot  Number 
11  in  the  11th  concession,  (Plympton),  that  is  to  say,  com- 
mencing where  a  post  has  been  planted  at  the  south-west 
angle  of  the  said  lot;  then  north  10  chains,  more  or  less, 
to  the  allowance  for  road  in  rear  of  the  lots  fronting 
on  Lake  Huron ;  then  north  54  degrees  cast,  3G  chains, 
more  or  less,  to  the  limit  between  lots  numbers  11  and  12 ; 
then  south  32  chains,  more  or  less,  to  the  allowance  for  road 
between  the  10th  and  11th  concessions;  then  west  30 
chains,  more  or  less,  to  the  place  of  beginning,  containing 
08  acres,  more  or  less." 

On  the  9th  of  March,  1839,  a  Government  patent  issued 
granting  to  George  Hyde  442  acres  of  land,  more  or  less, 
in  Plympton,  being  composed  of  lots  20  and  21  in  the  front 
concession  upon  Lake  Huron,  containing  200  acres  ;  lot  19 
in  the  front  concession ;  the  east  part  of  lot  7,  and  the 
south  part  of  the  west  half  of  lot  8,  in  the  10th  concession, 
containing  242  acres,  "Commencing,  first,  in  front  upon 
Lake  Huron,  in  the  limit  between  lots  21  and  22 ;  then 
east  103  chains,  more  or  less,  to  the  allowance  for  road  in 
the  rear  of  the  said  lots :  then  south  54°  west  36  chains, 
more  or  less,  to  the  allowance  for  road  between  the  10th  and 
11th  concessions;  then  west  103  chains,  more  or  less,  to 
Lake  Huron  ;  then  north-easterly  along  the  water's  edge 
to  the  place  of  beginning,  containing  200  acres.  Reserving 
free  access  to  the  bank  for  all  vessels,  boats,  and  persons 
with  one  chain  for  a  road  on  the  top  of  the  bank." 

Some  22  or  23  years  ago,  the  plaintifi*  owning  the  east 
Jialf  of  20  on  Lake  Huron,  and  one  Symington  owning, 
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Gore  lot  11,  the  former  employed  Mr.  Salter,  a  Provincial  * 
Land  Surveyor,  to  run  out  his  lot.  He  began  at  the  stake 
on  the  shore  of  Lake  Huron,  at  the  end  of  the  10th  and 
11th  concession  line,  on  the  north  side  of  the  road  between 
the  10th  and  11th  concessions,  and  the  east  side  of  the  road 
allowance  along  the  shore  of  Lake  Huron.  He  chained 
along  eastward,  and  planted  a  stake  at  the  south-east  angle 
of  20.  He-  chained  along  the  oblique  line,  and  planted  a 
stake ;  then  chained  westward  to  the  lake  where  the  post 
was  standing  or  had  stood.  He  divided  lot  20  on  the  con- 
cession, and  put  a  stake  there.  The  line  now  claimed  by 
defendant  was  west  of  the  point  at  which  Salter  planted  the 
post  to  indicate  the  south-east  angle  of  20. 

Symington  and  the  plaintiff  both  assumed  that  their  lands 
joined;  they  did  not  recognize  the  small  gore  lot  10.  After- 
wards Symington  cleared  up  to  the  ppst,  and  both  plaintiff 
and  Symington  occupied  for  many  years  according  to  Salter's 
line. 

In  1868,  Mr.  Albert  Salter  made  a  survey,  commencing 
at  high  water  mark  on  the  lake  shore,  on  the  south  side  of 
20,  and  ran  east  103  chains  40  links  to  a  post  at  the 
corner  of  the  fence,  said  to  have  been  planted  by  his  brother. 
At  51  chains  70  links,  he  found  a  post  said  to  have  been 
planted  by  McGlashan,  a  Provincial  Land  Surveyor.  The 
oblique  line  was  north  54°  east  magnetic,  and  was  in  the 
general  direction  of  the  shore.  He  ran  the  line  from  the 
lake  shore  between  20  and  21,  until  he  came  to  a  blaze  on 
the  oblique  line,  where  he  found  the  brush  fence. 

Messrs.  McMillan  and  Davidson,  two  Deputy  Provincial 
Surveyors,  surveyed  the  land  in  dispute  in  January  last. 
They  were  called  as  witnesses  for  the  defendant.  They 
commenced  on  the  south  side  of  the  concession  road 
between  lots  10  and  11  in  the  gore.  This  point  was 
admitted  to  be  an  original  boundary.  They  chained  to 
the  top  of  the  bank  on  the  lake  shore,  and  made  the  dis- 
tance 108  chains  and  40  links;  from  thence  to  the  waters 
edge  2  chains  and  17  links ;  in  all  110  chains  57  links.  At 
a  distance  of  16  chains  80  links  west  from  the  post  between 
10  and  11  in  the  centre  of  the  concession  line,  they  turned 
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a  line  36°  to  make  the  rear  of  the  lake-shore  lots,  the  16 
clains  and  80  links  being  the  distance  Rankin  gave  on  his 
plan  as  the  front  of  lot  10  on  the  concession  line.  That 
left  94  chains,  44  links  as  the  length  of  lot  20  to  the 
water's  edge.  They  could  not  find  the  line  between  20 
and  21.  They  chained  over  to  the  line  between  21  and 
22  ;  it  was  37  chains,  85  links  obliquely,  giving  each  lot  18 
chains,  92|  links  ;  the  perpendicular  for  each  lot  would  be 
11  chains,  12  links,  nearly ;  this  would  give  lot  20  104| 
acres'.  Taking  out  the  road  allowance,  according  to  their 
survey,  there'  was  left  to  the  plaintiff  101  acres,  as  being 
lot  20.  There  would  be  68  acres  and  over  in  lot  11,  and 
9_4.4_  acres  in  lot  10.  They  went  by  the  measurement  of 
lot  10  in  the  gore  as  given  by  Rankin's  plan,  not  by  the 
patent  or  field  notes,  to  ascertain  the  side  of  lot  20. 

On  the  21st  January,  1867,  a  patent  was  issued  to  the 
defendant  for  gore  lot  10  in  the  11th  concession  of  Plymp- 
ton,  described  as  containing  9  acres,  more  or  less ;  but  there 
was  no  description  by  metes  and  bounds. 

The  plaintiff  contended  that  the  front  of  lot  No.  10  in 
the  11th  concession  was  only  4  chains  and  23  links,  instead 
of  16  chains  and  80  links,  as  contended  for  by  defendant, 
and  that  the  line  between  10  and  11  should  also  be  propor- 
tionately shortened,  so  that  the  quantity  of  land  in  10 
would  be  reduced  from  9j^^^  acres,  and  No.  11  would 
also  be  reduced  in  quantity  from  that  called  for  by  the 
patent. 

He  contended  that  he  was  entitled  to  the  103  chains 
from  Lake  Huron  mentioned  in  his  deed  :  that  the  office 
plan,  from  which  all  the  deeds  were  drawn,  called  for  a  road 
in  rear  of  these  lots  :  that  if  no  such  road  was  laid  out  on 
the  ground,  no  line  was  run  to  define  the  rear  boundaries, 
and  though  Rankin's  plan  shewed  a  line,  such  line  was 
never  run,  any  more  than  the  allowance  for  road  on  the 
office  plan  which  is  there  shewn.  The  plaintiff,  therefore, 
contended  that,  under  his  deed  and  the  office  plan,  his  lot 
extended  to  the  103  chains. 

The  defendant  claimed  that  Rankin' did  in  fact  run  the 
concession  line  between  the  10th  and  11th  concessions,  and 
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his  plan  shewed,  what  the  actual  survey  shewed  since,  that 
there  was  sufficient  land  to  give  to  plaintiff's  lot  the  100 
acres  his  deed  called  for,  and  to  No.  10,  9j%%  acres,  while  the 
deed  only  called  for  9  acres;  and  to  lot  No.  11  over  the  68  acres 
required  by  the  deed  :  that  the  grant  of  No.  11  preceded 
that  of  20  on  the  lake  shore,  and  must  pass  to  the  grantee 
the  land  it  covers,  which  would  be  interfered  with  by 
allowing  the  plaintiff's  lot  to  extend  to  the  distance  of  103 
chains  from  Lake  Huron  :  that  the  fixing  of  the  boundary 
of  lot  11  would  also  determine  that  of  lot  10,  for  there  could 
be  no  doubt  they  were  intended  to  be  on  a  continuous  line, 
and  that  line  would  be  on  the  same  course  to  the  conces- 
sion line  between  the  10th  and  11th  concessions,  and  would 
define  the  rear  line  of  the  plaintiff's  land,  and  the  boun- 
dary there  between  him  and  defendant. 

It  was  then  agreed,  as  already  mentioned,  that  the 
verdict  should  be  for  the  plaintiff,  damages  $10,  with  certi- 
ficate for  costs,  subject  to  the  opinion  of  the  Court,  who 
were  at  liberty  to  draw  inferences  of  fact  as  a  jury  might, 
and  order  a  verdict  to  be  entered  for  defendant  if  they 
should  think  under  the  evidence  he  was  entitled  to  the 
verdict;  and  the  description  of  lot  No.  11  was  not  to  be 
read  if  it  was  not  receivable  in  evidence. 

The  case  was  argued  during  Easter  Term,  1869. 

Becker,  Q.  C,  for  the  plaintiff.  There  is  no  allowance 
for  road  in  the  original  survey,  and  no  line  run  in  rear  of 
the  lake-shore  lots.  The  distance  called  for  by  the  deed 
must  prevail  if  there  be  no  other  means  of  determining  the 
rear  of  the  lot.  The  plan  from  which  the  description  is 
made  out  being  compiled  from  all  the  surveys,  and  used  for 
the  purpose  of  making  the  descriptions,  must  prevail,  rather 
than  Mr.  Rankin's  mere  plan ;  that  only  shewed  what  his 
intention  was.  No  doubt  Rankin's  work  on  the  ground 
would  prevail  whenever  he  did  such  work.  It  is  not  con- 
tended he  ever  planted  a  post  to  define  the  south-easterly 
corner  of  lot  20,  though  his  plan  refers  to  a  distance  from 
a  post  which  ho  did  plant.  His  field  notes  do  not  shew  that 
he  placed  a  post  at  the  corner  of  20,  in  dispute  ;  therefore 
his  plan,  which  was  not  binding,  was  not  adopted  by  the 
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government  as  to  that  point.  The  plan  they  adopted  was 
different,  and  if  followed  wonld  give  the  land  to  the 
plaintiff. 

The  deed  of  lot  11  does  not  contain  any  description,  and 
the  instrument  produced,  purporting  to  be  a  copy  of  the 
original  description,  is  no  evidence.  The  description  should 
have  been  embodied  in  the  deed.  Being  kept  in  the  hands 
of  the  government,  it  cannot  bind  these  parties  any  more 
than  if  in  the  hands  of  a  private  owner  who  should  sell  : 
Jamieson  v.  McCollum,  18  U.  C.  R.  455 ;  Dixon  v. 
McLaughlin,  1  E.  &  A.  370 ;  Martin  v.  Crotu,  22  U.  C.  R. 
485  ;  S.  C.  in  appeal,  2  E.  &;  A.  425  ;  Henderson  v.  Harris, 
10  C.  P.  374;  Doe  Murray  v.  Smith,  5  U.  C.  R.  225. 
Even  if  the  prior  grant  of  11  prevails,  the  plaintiff  is  still 
entitled  to  hold  his  verdict  as  to  all  of  lot  10,  as  contended 
for  by  defendant,  to  within  4  chains  tttid  23  links  of  No.  11. 

C.  Robinson,  Q.  C,  contra. — Ninety-one  chains  gives  the 
lot  of  which  the  plaintiff  owns  a  part  100  acres.  He  claims 
that  it  covers  much  more.  In  the  patent  for  20  and  21,  by 
their  description,  only  200  acres  are  mentioned,  not  more 
or  less,  and  though  description  as  to  quantity  does  not 
necessarily  bind,  the  leading  feature  of  the  grant  governs. 
Both  parties  must  be  governed  by  the  plan,  as  there  are  no 
defined  limits.  The  plan  that  should  govern  is  that  made 
by  the  surveyor  himself,  who  had  the  best  knowledge  of 
the  localit}^  There  is  land  enough  to  give  each  patent  the 
quantity  named  in  it,  and  no  work  on  the  ground  to  com- 
pel a  departure  from  the  strict  justice  of  deciding  so  as 
to  give  to  each  the  quantity  of  land  his  patent  calls  for, 
Regina  v.  Hunt,  IG  C.  P.  145,  S.  C.  in  Appeal,  17  C.  P. 
443,  shews  that  the  Crown  Lands  Department  have  no 
right  to  alter  the  original  plan,  so  as  to  change  or  close  up 
road  allowances.  Regina  v.  Bishop  of  Huron,  8  C.  P.  253 
is  authority  that  a  plan  of  survey,  even  before  it  is  returned 
to  the  Crown  Lands  office,  may  be  used  to  ascertain  the 
boundary  of  a  lot  of  land  when  the  grant  would  otherwise  be 
held  void:  Doe  Campbell  v.  Crooks,  9  U.  C.  R.  639; 
Holmes  Y.  McKechin,  23  U.  C.  R.  52:  Martin  v.  Crow, 
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22  U.  C.  R.  485  ;  Fields  v.  Miller,  27  U.  C.  E.  423  ;  Marrs 
V.  Davidson,  26  U.  C.  E.  647 ;  Carrick  v.  Johnston,  26  U. 
C.  R.  69  ;  Her  v.  iVo^ctt^,  21  U.  C.  E.  315 ;  Dunn  v.  Titr- 
Tier,  3  C.  P.  104  ;  Lyle  v.  Richards,  L.  E.  1  H.  L.  222. 

The  description  of  lot  11  from  the  Crown  Laud  Office 
was  admissible.  Such  descriptions  were  put  in  in  Holmes 
V.  McKechin,  23  U.  C.  E.  57,  apparently  without  objection; 
Clarke  v.  Bonnycastle,  3  O.  S.  337. 

EiCHARDS,  C.  J.,  delivered  the  judgment  of  the  Court. 

If  Eankin  had  planted  a  post  16  chains  and  80  links 
west  from  the  post  planted  between  lots  10  and  11  in  the 
11th  concession,  to  indicate  the  east  corner  of  lot  20,  front- 
ing on  Lake  Huron,  and  the  westerly  limit  of  lot  10  in  the 
11th  concession,  I  have  no  doubt  the  post  so  planted  would 
exclude  the  allowance^tfor  road  at  that  point  referred  to  in 
the  patents  under  which  the  plaintiff  and  defendant  claim  to 
make  title.  Carrick  v.  Johnston,  26  U.  C.  E.  69,  seems  an 
express  authority  on  that  subject.  If  a  post  had  also  been 
planted  at  the  south-east  corner  'of  lot  26,  fronting  on  Lake 
Huron,  as  the  point  to  which  the  line  north,  54°  east,  to  be 
projected  from  the  south-east  corner  of  20  in  the  same 
concession,  was  to  run,  then  by  extending  that  line  there 
is  no  doubt  the  rear  of  the  lots  in  front  on  Lake  Huron 
would  be  shewn,  and  if  the  exact  description  did  not  lead 
to  that  line,  stiU  the  deed  would  cover  the  whole  of  the  lot 
which  would  be  mentioned  in  it.  The  cases  referred  to  in 
the  argument  would  seem  to  go  to  that  extent.  But  here 
no  such  posts  were  planted,  no  such  line  was  run,  and  no 
road  such  as  is  referred  to  in  the  deed  was  laid  out  on  the 
ground. 

In  the  absence  of  any  work  on  the  ground  to  make  it 
inoperative,  or  to  shew  that  the  surveyer  had  done  any- 
thing to  the  contrary,  I  should  have  thought,  but  for  some 
of  the  observations  made  in  the  case  above  referred  to  in 
26  U.  C.  E.,  that  the  Crown  Land  Department,  in  compiling 
the  map  to  be  used  by  the  Department  from  the  difierent 
surveys,  might  have  made  any  change  not  inconsistent  with 
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the  work  on  the  ground  which  would  have  facilitated  the 
granting  of  the  lots  surveyed,  and  made  the  boundaries 
of  the  lots  more  certain,  and  if  it  was  necessary  to  effect 
that  object,  even  an  allowance  for  road  might  be  left  in  the 
rear  of  the  lots  which  fronted  on  Lake  Huron,  and  have  so 
been  laid  down  on  the  plan.  The  reasoning  in  the  case 
referred  to  seems  to  be,  to  some  extent,  against  this  view, 
but  I  think  that  case  can  be  distinguished  from  the  present, 
for  by  the  work  on  the  ground,  as  I  understand  that  case, 
the  posts  planted  really  indicated  no  road  there,  but,  on 
the  contrary,  the  post  shewed  it  was  ])lanted  as  indicating 
the  division  line  between  the  two  lots,  and  was  marked  20 
and  21,  shewing  they  were  adjacent  to  each  other,  and  no 
road  allowance  was  laid  out  or  posted  between  them,  and 
in  this  view  the  actual  work  on  the  ground  conflicted  with 
the  plan  and  the  field  notes  as  corrected,  which  were  given 
in  evidence  on  that  trial.  If  a  post  had  been  planted  here 
to  indicate  the  south-cast  corner  of  20  in  the  Lake  Shore 
concession,  that  would,  according  to  the  case  in  26  U.  C. 
R.,  have  governed,  but  no*  such  post  being  planted  our  view 
Avill  not  conflict  with  that  case. 

The  shore  of  Lake  Huron  is  not  on  a  straight  line, 
though  the  general  bearing  of  the  coast  can,  no  doubt,  be 
easily  ascertained.  But  if  the  view  of  the  case  suggested 
by  the  defendant  be  carried  out,  and  each  lot  is  to  be  91 
chains  deep,  and  the  rear  is  to  correspond  with  the  front, 
so  as  to  be  exactly  parallel  with  it,  then  we  shall  have  a 
difl*erent  course  for  every  lot  in  rear,  and  instead  of  being 
a  continuous  line,  as  indicated  on  the  ofiice  plan  as  well  as 
Rankin's,  we  shall  have  a  serrated  line  containing  points 
and  angles  jutting  in  and  out  of  each  of  the  lots  in  the 
11th,  12th,  and  13th  concessions,  these  lots  being  all  that 
are  shewn  to  us  by  the  parts  of  the  plans  given  in  evidence. 
The  sketch  of  the  lots  in  the  report  of  the  case  of  Holmes 
v.  McKechin,  23  U.  C.  R.  at  p.  53,  laid  out  fronting  on 
the  Ottawa  River,  will  give  som,e  idea  of  the  irregularity 
in  each  lot  at  the  rear,  with  this  diflference,  that  where  the 
rear  line  is  an  oblique  one  the  irregularity^  will  be  much 
greater  in  the  form  of  the  rear  of  each  lot. 
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.  If  then,  with  a  view  of  avoiding  this,  the  Crown  Lands 
Department  decided  to  place  an  allowance  for  road  in  the 
rear  of  these  lots,  starting  it  from  the  road  allowance 
between  the  10th  and  11th  concessions,  and  at  a  distance  of 
103  chains  from  the  Lake,  and  extending  it  on  the 
course  north  54"  east  to  the  south-east  angle  of  lot  26,  and 
the  distance  as  to  each  was  to  be  determined  by  the  scale 
on  the  map,  I  incline  to  think  this  may  be  done,  when 
there  is  no  work  on  the  ground  to  prevent  it,  and  when  it 
would  be  for  the  advantage  of  all  that  it  should  be  done. 

If  this  road  is  to  be  ignored  because  not  laid  out  on  the 
ground,  so  is  any  line  there  to  indicate  the  rear  of  these 
lots  fronting  on  the  Lake,  for  no  such  line  was  ever  run, 
nor  were  posts  ever  planted  to  indicate  the  line.  The 
scheme  of  survey  contemplated  these  lots  to  contain  100 
acres.  If  the  lots  were  clearly  defined  they  would  pass  by 
the  grant,  though  the  description  did  not  cover  100  acres,  or 
covered  more.  But  not  being  defined  by  actual  survey 
as  to  their  rear  termini,  and  the  adjoining  lots  being  in  a 
similar  position  as  to  some  of  their  boundaries,  we  must,  if 
we  ignore  the  road  referred  to,  endeavor  to  discover  if  the 
conveyance  made  before  the  plaintiff"'s  grant  has  any  efifect, 
or  if  it  is  void  for  uncertainty. 

The  description  of  lot  11  in  the  11th  concession  of  Plymp- 
ton,  which  was  granted  in  December,  1836,  commences  at 
the  post  planted  at  the  south-west  angle  of  the  lot  (this 
post  is  admitted,  and  stands  on  the  line  between  10  and  11), 
then  north  10  chains  (this  distance  in  Kankin's  map  is 
stated  to  be  12  chains,  50  links),  more  or  less,  to  the  allow- 
ance for  road  in  rear  of  the  lots  fronting  on  Lake  Huron. 
If  there  is  no  such  allowance,  as  is  now  contended,  what 
are  we  to  do  ?  Fields  v.  Miller,  27  U.  C.  R.  423,  decides  in 
effect  that  the  mentioning  of  the  allowance  for  road  is  falsa 
demonstratio,  and  therefore  that  line  of  the  lot  just  goes 
to  the  ten  chains.  The  description  proceeds,  then  north  54° 
east  36  chains.  This  does  not  say  along  the  said  allowance 
for  road,  but  the  course  is  the  same  as  that  laid  down  for 
the  allowance  for  road.  The  other  courses  of  the  lot  and 
distances  can  be  traced  according  to  the  original  survey. 
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The  next  grant,  in  point  of  time,  is  that  under  which 
the  plaintiff  claims.  It  is  dated  March,  1839.  The  de- 
scription of  the  200  acres  composed  of  lots  20  and  21  in 
the  front  concession  on  Lake  Huron,,  is  as  follows  :  Com- 
mencing in  front  upon  Lake  Huron,  in  the  limit  between 
lots  21  and  22  ;  then  east  103  chains,  more  or  less,  to  the 
allowance  for  road  in  the  rear  of  the  said  lots.  Discussing 
this  question  as  we  did  the  description  in  No.  11,  we  find 
no  allowance  for  road  in  rear  of  the  lots,  and  we  are 
told,  if  the  lots  are  to  be  but  200  acres,  as  the 
deed  calls  for,  the  rear  of  the  lots  should  be  but 
Dl  chains.  But  discarding  the  allowance  for  road 
as  falsa  demonstvatio,  and  considering  the  grant  carries  us 
103  chains,  we  meet  with  this  difiiculty :  the  grant  of  No. 
11  extended  10  chains  north  from  the  south-west  angle  of 
that  lot  in  search  of  the  allowance  for  road.  That  not 
being  found,  the  lot  is  supposed  to  stop  there,  and  then  its 
next  course  is  north  54°  east  to  the  division  line  between 
11  and  12.  This  line  of  No.  11,  where  it  strikes  the  divi- 
sion line  between  21  and  22  in  rear,  as  I  understand  it, 
does  not  give  103  chains  as  the  depth  of  No.  21,  but 
shortens  that  line,  diminishes  the  depth  of  the  lot  until 
the  diagonal  line  in  rear  of  lot  21  comes  to  the  point 
from  whence  the  rear  diagonal  line  of  No.  11  starts  on 
its  course  N.  54°  east ;  or  if  it  does  not  do  this,  then  it 
stops  as  soon  as  it  reaches  the  rear  diagonal  line  of  No.  11, 
and  then  goes  south  54°  west  36  chains,  more  or  less,  to 
the  allowance  for  road  between  the  10th  and  11th  conces- 
sions ;  then  west  103  chains,  more  or  less,  to  Lake  Huron  ; 
then  north-easterly  along  the  water's  edge  to  the  place  of 
beginning. 

If  the  rear  of  the  lots  in  front  is  to  be  determined  by 
the  prior  date  of  the  grants  of  the  lots  in  rear,  we  shall 
have  them  shifting  with  every  patent  that  is  issued.  But 
if  the  allowance  for  road  made  on  the  plan,  and  called  for 
by  all  the  deeds,  can,  with  the  aid  of  the  plan  and  the 
work  on  the  ground,  be  fixed,  it  seems  to  me  that  view  of 
the  case  is  more  satisfactory. 
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We  know  that  grants  of  land  in  the  early  settlement  of 
the  country  were  made  before  any  actual  survey  took  place, 
from  mere  plans,  and  scaling  of  the  rivers.  S6me  of  the 
cases  referred  to,  where  the  effect  of  the  description  of  lands 
granted  on  the  River  Thames  was  discussed,  shew  that  the 
grants  were  made  before  any  survey ;  yet  it  was  never 
doubted  that  these  grants  were  good,  and  the  plans  on 
which  the  grants  were  made  were  frequently  referred  to 
with  a  view  of  making  the  grants  certain.  See  Holmes  v. 
Munro  et  al,  7  C.  P.  433. 

I  see  no  reason  to  doubt  that  this  plan  and  the  deeds  with 
the  work  on  the  ground  being  referred  to,  the  position  of 
the  road  in  the  rear  of  the  lots  fronting  on  Lake  Huron, 
running  north  54°  E.  from  the  concession  line  between  the 
10th  and  11th  concessions  can  be  ascertained. 

I  understand  from  the  evidence  given  at  the  trial  that 
the  distance  from  the  undisputed  post  between  lots  No. 
10  and  11  to  the  water's  edge  of  Lake  Huron  is  110  chains 
and  50  links,  by  actual  measurement  now.  What  it  was  at 
the  time  the  grants  and  plan  from  which  the  original 
descriptions  were  prepared  were  made,  if  different  at  all 
from  what  it  is  now,  does  not  appear.  The  distance  on  the 
plan,  according  to  the  scale  and  the  grants,  as  I  understand 
the  evidence,  is  about  118  or  119  chains,  made  up  as  fol- 
lows :  from  the  water's  edge  of  the  lake  to  the  road  in  the 
rear,  103  chains ;  then  for  the  road  1  chain ;  from  thence  to 
the  eastern  boundary  of  No.  10, 15  chains.  If  the  actual  dis- 
tance be  110  chains  and  50  links,  then  the  deficiency  is  8 
chains  and  50  links.  Then  fixing  the  road  where  it  was 
intended  it  should  be  placed  at  the  proportionate  distance 
from  the  lake  shore  and  the  eastern  boundary  of  No.  10, 
the  following  I  supj)ose  would  be  the  result  :  No.  10 
would  be  about  13|  chains  wide,  instead  of  15,  as  the  plan 
seems  to  shew  it  to  be,  and  the  lot  on  Lake  Huron  95  J 
chains  instead  of  103,  as  the  plan  and  the  deed  would  seem 
to  •  call  for.  There  is  no  work  on  the  ground  to  conflict 
with  this,  and  this  way  of  working  it  out  seems  to  accord 
with  the  spirit  of  the  Surveyors'  Act.  The  metes  and 
bounds  of  No.  10  are  not  mentioned  in  the  deed  produced, 
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nor  were  they  proved  at  the  trial,  but  looking  at  the  map 
1  assume  the  width  of  No.  10  on  the  concession  line 
between  the  10th  and  11th  concessions  to  be  15  chains. 

The  place  for  the  road  in  rear  of  the  lots  fronting  on  Lake 
Erie  being  found  on  the  concession  line,  the  course  N.  54° 
east,  I  apprehend,  can  be  easily  ascertained,  and  in  this 
way  it  appears  to  me  the  boundary  of  all  the  lots  can  be 
ascertained  and  defined. 

On  the  other  hand,  if  the  course  suggested  by  the  plain- 
tiff be  followed  out,  the  intention  of  the  government, 
exhibited  in  the  plan  and  by  the  grants  themselves,  of 
making  the  lots  of  uniform  length  and  on  a  continuous  line, 
will  be  frustrated,  whilst  in  the  view  pressed  by  the  defend- 
ant the  government  plan  and  the  descriptions  in  the  grants 
are  entirely  ignored,  and  the  road  obliterated,  because  Mr. 
Rankin  in  the  original  survey  shewed  a  triangular  piece  of 
land  which,  if  a  certain  scheme  of  survey  were  carried  out,  and 
no  allowance  for  road  left  in  rear  of  the  lots  fronting  on  the 
lake,  would  contain  10  acres,  and  the  breadth  on  the  10th 
concession  line  would  be  16  chains,  80  links — whereas  the 
government  before  making  any  grants  determined,  as  their 
plan  shews,  that  there  should  be  an  allowance  for  road 
when  Rankin  had  only  indicated  a  line  and  not  a  road,  and 
had  never  planted  any  post  to  define  even  the  terminus  of 
the  line ;  the  government  also  deciding  to  make  the  front 
lots  103  chains  deep  instead  of  91,  which  would  suffice  to 
make  the  100  acres,  and  in  their  grant  of  No.  10  only 
calling  it  9  acres  instead  of  10,  as  Rankin  marked  it  on  his 
plan,  and  the  width  of  No.  10  to  be  15  chains  instead  of  16 
chains  80  links,  as  Rankin  marked  it.^ 

If,  with  the  views  now  expressed,  the  parties  can  decide 
whether  the  defendant  has  been  guilty  of  a  trespass,  then 
the  verdict  can  be  entered  for,  and  postea  delivered  to,  the 
plaintiff.  If  it  appears  that  he  has  not  been  guilty  of  tres- 
pass, it  can  be  entered  for  the  defendant,  and  if  the  facts 
are  not  sufficiently  ascertained,  there  can  be  a  new  trial. 

On  the  evidence  given  for  the  plaintifi*  there  is  great 
doubt  as  to  how  far  any  act  of  trespass  was  proven,  but 
the  witness  Carnaghan,  called  for  the  defendant,  stated  that 
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he  worked  for  defendant  when  the  fence  was  built,  and  was 
sent  by  him  to  plaintiff  to  ask  if  he  might  put  up  the 
fence  ;  at  first  he  said  not,  but  afterwards  said  defendant 
might  go  to  work  and  put  the  fence  on  the  line  Davidson 
had  run,  and  it  was  put  on  this  line. 

On  the  other  hand,  in  the  statement  of  the  case  prepared 
and  put  in  by  the  plaintiff,  it  is  stated,  "  If  the  Court  hold 
that  the  plaintiff  is  entitled  to  103  chains,  encroaching 
upon  what  the  defendant  calls  lots  10  and  11,  or  either  of 
them,  then  the  verdict  will  stand  ;  if  not,  the  verdict  will 
be  for  the  defendant." 

We  do  not  think  the  plaintiff  is  entitled  to  the  103 
chains,  and  if  the  decision  were  to  follow  on  the  statement 
a,bove  quoted  it  would  be  for  the  defendant.  From  the 
Judge's  notes  as  laid  before  us  I  understand  the  case  went 
off  on  the  understanding  that  the  verdict  was  entered  for 
the  plaintiff  subject  to  the  opinion  of  the  Court,  who  were 
to  draw  inferences  as  a  jury,  and  order  a  verdict  for  defen- 
dant to  be  entered  if  they  considered  him  entitled  to  it. 

If  the  defendant  built  the  fence  on  Davidson's  line,  that 
would  be  94  chains  44!  links  from  the  water's  edge,  whilst 
the  rear  of  No.  ^0,  as  I  understand  it,  would  be  95  chains 
75  links  from  that  point,  and  the  trespass  would  then  be. 
on  the  plaintiff's  land.  There  may  be  some  mistake  how- 
ever in  my  calculation,  and  if  there  is  any  doubt  about  it 
the  matter  must  be  put  right,  either  by  the  understanding 
of  the  parties  or  sending  the  case  back  again. 

I  think  there  can  be  no  doubt  as  to  the  rule  which  the 
Court  think  ought  to  be  acted  on  in  ascertaining  the  limits 
of  the  respective  lots,  and  we  are  of  opinion  there  ought  to 
be  no  difficulty  now  in  the  parties  themselves  verifying  the 
facts  to  which  to  apply  the  rule,  so  as  to  say  whether  the 
verdict  should  be  entered  for  the  plaintiff  or  defendant. 

We  see  no  reason  why  the  plan  on  which  these  grants  are 
made  may  not  be  referred  to,  to  aid  in  interpreting  the  grant, 
and  as  shewing  what  the  Government  intended  should  be 
the  boundaries  of  the  land  they  were  granting. 

The  plaintiff's  counsel  objected  to  the  full  description  of 
No.  10  being  given  in  evidence  as  shewing  what  the  Crown 
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intended  to  grant  by  the  patent.  We  see  no  objection  to 
that  evidence.  It  is  well  known  that  the  lots  that  are 
described  in  the  patent  by  these  numbers  and  concessions 
are  granted  from  the  plans  and  surveys  supposed  to  be 
made,  and  these  documents  being  of  a  public  nature  may 
be  always  referred  to,  as  shewing  the  basis  on  which  the 
grant  was  made.    The  grant  of  lot  No.  1  in  the  town  plot  of 

the  town  of  ,as  laid  out  by  Provincial  Surveyor  

for  ,  a  plan  of  which  town  is  registered  in  the  Registry 

Office  of  ,  would  be  good,  and  the  description  by 

metes  and  bounds  from  the  survey  as  actually  made  and 
•laid  down  on  the  plan  I  think  would  always  be  received  in 
evidence  to  shew  what  was  granted.  If  this  would  be  per- 
mitted in  case  of  a  town  plot  laid  out  for  a  private  person, 
a  fortiori  if  by  a  department  of  the  Government  (a.) 


Taylor  and  The  Corporation  of  the  Township  of 
West  Williams. 

By-law  to  divide  a  School  Section — Notices — Seal — Delay  in  moving. 

Application  to  quash  a  by-law  parsed  on  the  14th  of  August,  to  divide  a 
School  Section,  on  the  ground  that  it  was  not  under  the  seal  of  the 
Corporation,  and  that  it  did  not  appear  that  all  parties  to  be  affected 
had  been  duly  notified  of  the  intended  step  or  alteration. 

Upon  the  affidavits  on  both  sides,  set  out  below,  the  Court  were  satisfied 
that  the  seal  had  been  duly  affixed. 

As  to  the  notice,  the  applicant  swore  he  had  received  no  notice  of  the 
intention  to  divide  the  section  or  pass  the  by-law,  and  believed  the 
Corporation  gave  none,  and  this  was  confirmed  by  the  local  superin- 
tendent. 0.1  the  other  hand,  it  was  sworn  that  the  Cou  icil  in  February 
received  petitions,  numerously  signei,  for  the  division,  which  they 
directed  to  stand  over  until  their  next  meeting,  on  the  14th  of  August; 
and  instructed  thp  Cierk  to  give  the  necessary  notices  that  such  petitions 
would  then  be  considered,  and  that  such  notices  had  been  seen  in  an 

,  hotel,  in  the  post-office,  and  in  the  school-house.  In  reply  the  C.erk 
denied  receiving  such  instructions,  and  a  person  who  had  lived  at  the 
hotel,  and  the  Postmaster,  swore  that  they  had  never  seen  the  notices. 

The  Court  refused  to  quash  the  by-law,  for  the  affidavits  only  denied  notice 
of  intention  to  divide  the  section  or  pass  the  by-law,not  of  the  applica- 
tion 5  the  Council  had  acted  upon  reasonable  assurance  that  all  parties 
had  notice  of  such  application,  which  no  inhabitant  of  the  section  had 
denied  knowledge  of;  and  the  objections  being  technical  should  have 
been  taken  promptly,  without  allowing  a  term  to  elapse. 

(a)  The  parties  not  being  able  to  agree,  a  new  trial  was  granted,  with 
costs  to  abide  the  event. 
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In  Hilary  Term  last,  M.  G.  Cameron,  Q.  C,  obtained  a 
rule  nisi  calling  on  the  Corporation  to  shew  cause  why 
their  by-law  or  resolution  passed  on  the  14th  of  August  last, 
called  By-law  No.  87,  to  divide  School  Section  number  six 
of  the  said  Township,  should  not  be  quashed,  with  costs,  on 
the  grounds :  1.  That  all  parties  to  be  aftected  by  the  altera- 
tion of  the  boundaries  of  the  section  were  not  duly  notified 
of  the  intention  or  application  to  make  such  alteration,  nor 
did  it  at  the  passing  of  such  by-law  or  resolution  appear 
that  all  parties  to  be  affected  by  the  alteration  had  been 
duly  notified  as  required  by  law. 

2.  Because  the  said  by-law  is  not  under  the  seal  of  the 
Corporation,  and  is  invalid  as  a  by-law,  and  a  by-law  was 
necessary  to  make  the  alteration,  and  so  said  by-law  is 
not  valid  as  a  resolution ;  and  upon  grounds  disclosed  in 
affidavits  and  papers  filed. 

In  moving  for  the  rule  there  were  filed,  1.  The  affidavit 
of  James  Taylor,  of  the  village  of  Park  Hill,  in  the  said 
Township,  merchant,  made  on  the  2nd  of  February,  1870, 
stating  that  he  was  a  resident  freeholder  and  householder 
of  the  Township :  that  he  obtained  the  annexed  copy  of 
by-law  and  the  certificate  thereunder  written  from  Donald 
McLeod,  the  Clerk  of  the  Municipal  Council  of  the  Town- 
ship :  that  the  seal  attached  to  the  certificate  is  the  seal  of 
the  Council :  that  previous  to  the  passing  of  the  by-law 
he  never  received  any  notice  whatever  of  the  intention  of 
the  Municipal  Council  of  the  Township  to  divide  school 
section  number  six,  or  pass  the  said  by-law  to  divide  said 
section :  that  he  was  a  resident  freeholder  and  house- 
holder in  said  school  section  number  six,  now  called  School 
Section  Number  Five,  by  the  said  by-law :  that  he  was 
interested  in  the  passing  of  said  by-law,  as  the  dividing 
of  the  said  section  would  be  a  great  disadvantage  to  his 
children  attending  school,  and  greatly  impair  the  facility 
for  having  a  good  school :  that  he  had  good  reason  to 
believe,  and  did  verily  believe  that  the  said  Municipal 
Council  gave  no  notice  of  their  intention  to  pass  said  by-law. 

There  was  appended  to  the  affidavit  what  purported  to 
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be  a  copy  of  by-law  87.  It  recited  that  it  was  expedient  to 
pass  a  by-law  for  the  purpose  of  dividing  school  section 
number  six  of  the  Township,  and  that  a  portion  of  it  be 
erected  into  a  new  school  section,  No.  5,  of  the  Township. 
It  defined  what  should  constitute  the  new  school  section,  by 
referring  to  the  lots  or  half  lots  to  compose  it,  and  con- 
cluded :  Done  and  passed  in  open  Council,  this  four- 
teenth day  of  August,  in  the  year  1869."  Then  the 
signature  of  "  Donald  McLeod,  Township  Clerk,  West 
Williams'' 

Beneath  it  was  written  the  certificate  of  the  same 
Donald  McLeod,  Township  Clerk,  "that  the  above  is  a 
true  copy  of  a  by-law  passed  by  the  Municipal  Council  on 
the  fourteenth  day  of  August,  1869,"  and  the  seal  of  the 
Township  was  affixed. 

There  was  also  filed  on  moving  the  rule  the  affidavit  of 
Charles  Gordon  Munro,  sworn  2nd  February,  stating  that 
he  was  the 'local  superintendent  of  schools  for  the  said 
Township,  and  that  he  never  had  or  received  any  notice 
from  the  Municipal  Council  of  the  Township  of  their 
intention  to  alter  school  section  No.  6,  or  pass  a  by-law 
dividing  said  section,  nor  had  he  ever  received  from  the 
Clerk  of  the  Municipality,  or  from  any  one,  any  copy  of 
the  proceedings  of  the  Council  relating  to  the  alteration  or 
division  of  said  school  section  No.  6. 

The  rule  was  enlarged  until  this  term,  when  C.  S.  Pat- 
terson shewed  cause,  and  filed  the  following  affidavits  : 

That  of  Thomas  Elliot,  sworn  10th  of  May,  1870,  stating 
that  he  was  one  of  the  Councillors  of  the  Township  in 
1869  :  that  on  the  20th  of  July,  1869,  John  Noble,  Donald 
McClure,  and  James  Tajdor,  the  party  applying  in  this 
matter,  petitioned  the  Council  to  divide  the  school  section 
No.  6  into  two  sections :  that  on  the  24th  of  February, 
another  petition  was  presented  to  the  Council  by  John 
James,  James  Purvis,  and  about  thirty  other  persons, 
also  praying  the  Council  to  divide  the  said  section ;  and  a 
resolution  was  passed  by  the  Council,  that  the  consideration 
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of  the  said  petition  should  stand  over  till  the  next  meeting 
of  the  Council,  and  the  Clerk  was  instructed  by  the  Coun- 
cil to  post  the  necessary  notices,  intimating  to ^11  concerned 
that  the  petition  would  be  considered  at  the  next  meeting 
of  the  Council,  t;)  be  held  on  the  14th  of  August,  1869  : 
that  after  the  passing  of  the  resolution,  and  before  the 
14th  of  August  he  saw  a  notice  stuck  up  in  the  Victoria 
Hotel,  Park  Hill,  and  one  in  the  Post-office,  Park  Hill, 
signed  by  William  K.  Cornish,  who  was  then  Clerk  of  the 
Council,  stating  that  at  the  next  meeting  of  the  Council 
the  question  of  the  division  of  the  section  would  be  dis- 
cussed :  that  a  meeting  of  the  Coun'^il  was  held  on  the 
14th  of  August,  and  the  question  cKme  before  the  Council 
pursuant  to  notice  :  that  at  the  meeting  another  petition 
was  presented  to  the  Council,  signed  by  Donald  McLeod 
and  about  fifty  others,  also  praying  the  Council  to  divide 
the  said  section ;  and  at  the  said  meeting  it  was  moved  by 
him  (deponent  Elliott)  seconded  by  John  Dawson,  and 
carried,  that  the  section  should  be  divided  mto  two,  the 
new  section  to  consist  of  lots  5,  6,  and  the  south  half  of  7, 
in  the  2()th  concession  of  West  Williams,  and  lots  5,  6,  and 
the  north  half  of  7,  in  the  19  th  concession,  and  to  be  called 
School  Section  No.  5,  and  the  Clerk  was  then  instructed 
to  draft  a  by-law  to  that  effect :  that  the  Clerk  stated  that 
the  seal  of  the  Corporation  was  at  his  house,  and  the  Coun- 
cil adjourned  to  enable  him  to  procure  the  same  :  that  they 
shortly  afterwards  assembled,  and  the  Clerk  drafted  a 
by-law,  which  was  properly  passed,  signed  by  the  Reeve, 
and  the  corporate  seal  of  the  said  Township  was  affixed  by 
the  said  Clerk  in  his  (Elliott's)  presence,  to  the  by-law : 
that  on  the  same  day  the  said  Cornish  resigned  his  office 
of  Clerk  of  the  Council,  and  Donald  McLeod  was  appointed 
to  the  office  :  that  he  was  not  present  to  receive  the  papers 
belonging  to  the  office  :  that  the  same,  including  the  by-law 
and  the  petitions  referred  to  in  the  affidavit,  were  left  with 
Simon  McLeod,  Esq.,  the  Reeve  of  the  Township,  to  be 
handed  over  to  the  Clerk  :  that  some  time  after  he  asked 
the  Clerk,  Donald  McLeod,  to  produce  the  by-law  and 
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petitions  filed  in  reference  to  the  matter,  and  he  produced 
the  by-law  without  a  seal,  and  said  that  the  petitions 
never  came  into  his  hands  and  he  could  not  produce  them. 
He  stated  positively  that  the  by-law  passed  on  the  said 
14th  of  August,  1869,  dividing  the  said  school  section  as 
aforesaid,  was  properly  sealed  with  the  seal  of  the  said 
municipal  corporation,  and  was  handed  to  the  said  Reeve 
as  aforesaid,  and  that  the  copy  of  the  by-law  annexed  to 
the  affidavit  of  James  Taylor,  filed  on  this  application,  was 
not  a  true  copy  of  the  by-law  dividing  the  said  section, 
passed  on  the  said  14th  of  August,  1869,  by  the  said  Coun- 
cil :  that  he  verily  believed  due  notice  was  given  previous 
to  the  said  14th  of  August  by  the  Council  that  the  subject 
of  dividing  the  said  section  would  be  considered  at  the 
meeting  of  the  Council  on  the  said  14th  August;  and  he 
verily  believed  it  was  generally  known  amongst  the  free- 
holders and  parties  interested  in  the  said  section  that  the 
division  of  the  section  would  be  considered  at  the  said 
meeting. 

The  aftidavit  of  Johii  Dawson,  sworn  to  on  the  same  10th 
of  May,  stated  that  he  was  Deputy  Keeve  of  the  township 
in  1869,  and  all  the  other  facts  substantially  as  stated  in 
Elliott's  ftfiidavit :  that  he  believed  William  K.  Cornish,  the 
Clerk,  did  properly  post  the  notices  as  he  was  directed  by 
the  resolution  of  the  Council :  that  he  saw  a  notice  put  up 
in  the  village  of  Park  Hill,  which  was  signed  by  Cornish, 
to  the  effect  that  the  question  of  dividing  the  section  would 
be  considered  by  the  Council  on  the  14th  of  August.  He 
stated  that  the  by-law  was  drawn  up  and  was  signed  by  the 
Reeve,  and  the  Clerk  affixed  the  seal  of  the  Corporation 
thereto  in  his  presence,  and  the  by-law  was  in  every 
respect  regular.  He  referred  to  the  Clerk's  resignation  and 
the  papers  being  taken  by  the  Reeve  for  the  new  Clerk, 
and  said  that  on  applying  to  the  new  Clerk  afterwards  for 
copies  of  the  petition,  he  informed  him  they  were  not  in 
his  possession.  He  repeated  positively  that  the  by-law 
passed  on  the  14th  of  August  dividing  the  section  was  pro- 
perly sealed  on  the  day  the  same  was  passed,  and  the  copy 
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annexed  to  Mr.  Taylor's  application  was  not  a  true  copy 
of  it. 

The  affidavit  of  John  McDonald,  sworn  to  on  the  same 
10th  of  May,  stated  that  he  was  a  Township  Councillor  of  the 
Township  in  1869  :  that  a  by-law  was  passed  on  the  14th 
of  August  dividing  school  section  No.  6  into  two  sections, 
the  new  section  called  No.  5,  (he  named  the  lots  and  half- 
lots  comprising  the  new  section)  :  that  the  by-law  was 
drafted,  read  three  times  in  open  Council,  and  passed  in  the 
usual  way. 

The  affidavit  of  Thomas  Plewes,  made  on  the  10th  May, 
stated  that  about  the  5th  August  last  he  saw  a  notice 
posted  on  the  school  house  in  section  6  of  West  Williams, 
purporting  to  be  signed  by  Cornish,  as  Clerk,  to  the  effeet 
that  all  parties  interested  should  take  notice  that  the  ques- 
tion of  dividing  the  said  school  section  would  be  brought 
before  the  Council  on  the  14th  August :  that  he  was  aware 
that  at  the  said  meeting  the  question  was  brought  up,  and 
believed  the  section  was  divided. 

IFiZZiam  ^Z^io^^,  by  his  affidavit,  sworn  to  on  the  10th 
May,  stated  that  about  the  first  of  August  last  he  saw  two 
notices,  one  stuck  up  in  the  bar-room  of  the  "-Victoria 
Hotel,"  and  the  other  in  the  post-office,  in  the  village  of 
Park  Hill,  stating  that  at  the  meeting  of  Council  on  the 
lith  of  August  the  subject  of  dividing  school  section  No. 
6,  of  West  Williams,  would  be  considered  :  that  the  notices 
were  put  up  in  prominent  places  in  the  hotel  and  post- 
olSce,  and  purported  to  be  signed  by  W.  K.  Cornish,  Clerk 
of  the  Municipality. 

C.  S.  Patterson,  in  shewing  cause,  referred  to  the  follow- 
ing cases : — as  to  the  want  of  a  seal.  Croft  and  the  Muni- 
(jipality  of  Brooke,  17  U.  C.  R.  269  ;  Buchart  and  the 
Municipality  of  Brant  and  Carrich,  6  C.  P.  130;  as  to  the 
want  of  notice,  Lafferty  and  the  Municipal  Council  of 
Wentworth  and  Halton,  8  U.  C.  R.  232 ;  Fisher  and  the 
Municipal  Council  of  Vaughan,  10  U.  C.  R.  492 ;  lanson 
and  the  Corporation  of  Beach,  19  U.  C.  R.  591 ;  Cotter  and, 
the  Municipality  of  Darlington,  11  C.  P.  265. 
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M.  C.  Cameron,  Q.C.,  contra,  supported  the  rule,  referring 
to  29-30  Vic.  ch.  51,  sees.  192,  198 ;  Consol.  Stat.  U.  C. 
ch.  64,  sees.  39,  40.  He  also  asked  leave  to  file  the  fol- 
lowing afiidavits  in  reply  : 

1.  The  affidavit  of  Wiliam  King  Cornish,  sworn  21st 
May,  stating  that  he  was  Clerk  of  the  Municipality  in 
1869,  until  the  14th  of  August :  that  on  that  day  he 
received  instructions  to  draft  a  by-law  for  the  division  of 
school  section  No.  6  of  the  Township,  and  it  was  drafted 
by  him,  and  signed  by  him  as  Clerk,  and  by  the  Reeve  of 
the  Council,  but,  he  stated,  "  I  have  no  knowledge  whatever 
of  attaching  the  corporate  seal,  or  any  seal,  to  the  said 
by-law  :"  that  he  had  examined  the  by-law  No.  87,  now  in 
t]j^e  hands  of  the  present  Clerk  of  the  Municipal  Council  of 
the  Township,  and  found  no  seal  attached  to  the  said  by-law, 
but  the  said  by-law  was  in  his  handwriting  :  that  he  never 
put  up  or  posted  any  notice  whatever  of  the  intention  of 
the  Municipal  Council  to  pass  said  by-law  No.  87,  nor  did 
he  ever  receive  any  instructions  from  the  members,  or 
any  one  of  them,  to  put  up  or  give  such  notices :  that  the 
by-law  was  passed  on  the  14th  August,  1869. 

The  affidavit  of  Simon  McLeod,  sworn  21st  May,  stated 
that  he  is  now,  and  was,  in  1869,  Reeve  of  the  said  Town- 
ship :  that  he  and  the  majority  of  the  Township  Councillors 
opposed  the  attaching  of  the  corporate  seal  to  the  by-law 
to  divide  school  section  No.  6,  and  the  same  was  not  put 
thereon :  that  he  and  a  majority  of  the  Township  Coun- 
cillors were  opposed  to  defending  the  rule  in  the  Court  of 
Queen's  Bench  to  quash  the  by-law,  as  he  verily  believed 
and  did  then  believe  the  same  was  irregularly  passed. 

The  affidavit  of  Donald  Mcintosh,  sworn  21st  May,  who 
stated  that  he  had  lived  at  the  "  Victoria  Hotel "  for  the 
last  two  years :  that  he  never  saw  any  notice  whatever 
stuck  up  or  posted  in  or  near  said  hotel,  of  the  intention  of 
the  Municipal  Council  to  pass  a  by-law  for  the  dividing  of 
school  section  No.  6,  and  he  never  saw  any  notice  whatever 
of  such  intention:  that  had  there  been  any  notice  stuck  up 
or  posted  of  such  intention,  he  would  have  seen  the  same. 
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John  Nohle's  affidavit,  sworn  21st  May  :  He  stated  that 
he  was  Postmaster  at  Park  Hill :  that  he  was  constantly 
attending  to  the  duties  of  Postmaster  there  :  that  he  had 
not  been  absent  from  said  post-office  for  any  length  of  time 
for  the  last  twelve  months  :  that  he  never  saw  any  notice 
whatever  respecting  the  division  of  school  section  No.  6 ; 
and  had  the  said  notice  been  posted  or  stuck  up  in  the 
post-office  he  would  have  seen  the  same,  and  he  verily 
believed  the  same  never  was  posted  up. 

There  was  the  further  affidavit  of  the  present  Clerk  of  the 
Municipality,  shewing  that  a  resolution,  moved  on  the  17th 
January  last  in  the  Council,  instructing  the  Clerk  to  put 
the  corporate  seal  at  once  to  by-law  No.  87  was  lost,  an(J 
also  another  resolution  directing  the  Clerk  to  notify  the 
Local  Superintendent  of  Schools  of  the  passing  of  the  by- 
law, and  that  he  should  furnish  him  with  the  boundaries 
of  section  No.  5  :  that  he  had  examined  the  by-law  No.  87, 
and  the  corporate  seal  was  not  attached  thereto,  nor  a  seal 
of  any  kind  :  that  he  had  examined  the  book  of  the  Muni- 
cipal Township,  and  found  no  rule  or  resolution  that  any 
notice  should  be  given  of  the  intention  of  passing  such  by- 
law. 

Donald  McLeod,  the  Clerk  from  the  14th  of  August  to 
J anuary,  stated  that  he  did  not  receive  any  instructions  to 
put  up  any  notice  about  dividing  the  section,  nor  did  he 
do  so. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  satisfied  from  the  affidavits  filed  by  Mr.  Patterson, 
that  the  by-law  was  regularly  passed  on  the  14th  of  August, 
signed  by  the  Clerk  and  the  Keeve,  and  had  the  seal  of 
the  Corporation  attached  to  it  at  the  same  time.  Mr. 
Dawson,  who  was  the  Deputy  Reeve  of  the  Township  that 
year,  and  Mr.  Elliott,  who  was  a  member  of  the  Council,  by 
their  affidavits  state  this  positively.  Another  member  of 
the  Council  speaks  of  the  passing  of  the  by-law,  of  its 
having  been  read  a  second  and  third  time,  and  of  its  being 
passed  in  the  usual  way. 
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The  affidavits  shew  that  the  by-law  properly  authenti- 
cated and  sealed,  the  petitions  and  other  papers,  were  taken 
by  the  Reeve  of  the  Township  to  be  handed  to  the  newly 
appointed  Clerk,  and  that  these  petitions  never  reached  the 
hands  of  the  newly  appointed  Clerk,  and  the  only  by-law 
he  received  had  not  the  seal  attached  to  it. 

Mr.  Cameron  filed  the  affidavit  of  this  very  Reeve,  Mr. 
Simon  McLeod,  who  is  also  Reeve  for  the  present  year.  It 
was  made  on  the  21st  of  May,  and  he  then  no  doubt  knew 
the  facts  I  have  referred  to  about  the  seal  having  been 
affixed  to  the'by-la"w,  and  that  it  was  signed  by  him  on  the 
14th  August  last, had  been  stated  in  the  affidavits  filed  on  this 
application ;  yet  he  does  not  deny  these  statements,  but  con- 
tents himself  with  saying  that  he  and  the  majority  of  the 
Township  Councillors  opposed  the  attaching  of  the  Corporate 
seal  to  the  by-law,  and  the  same  was  not  put  there.  Does 
this  gentleman  by  this  statement  mean  to  deny  what  was 
stated  in  the  other  affidavits,  that  the  Corporate  seal  was 
affixed  to  the  by-law  on  the  14th  of  August,  1869  ?  If  so 
he  he  had  a  most  unhappy  way  of  putting  it.  Or  does  he 
only  mean  to  say,  that  on  the  17th  January,  1870,  when 
the  question  of  attaching  the  seal  to  the  by-law  came  up, 
that  he  and  a  majority  of  the  Councillors  were  opposed  to 
that  being  done,  and  that  it  was  not  done.  If  that  is  what 
he  means,  and  I  think  it  must  be  so,  or  it  would  have  been 
very  easy  to  deny  in  express  terms  that  on  the  14th  of 
August  the  seal  was  affixed  to  the  by-law  passed  on  that 
day,  then  this  looks  very  like  an  attempt  to  impose  on  the 
Court  by  the  suggestio  falsi. 

Then  Mr.  Cornish,  the  then  Clerk  of  the  Council,  says 
the  by-law  was  drafted  by  him  and  signed  by  him,  as 
Clerk  of  the  Council,  and  the  Reeve  of  the  said  Council ; 
"  but  I  have  no  knowledge  whatever  of  attaching  the  cor- 
porate seal  or  any  seal  to  the  by-law."  He  further  adds 
he  had  examined  By-law  No.  87,  now  in  the  hands  of  the 
present  clerk  of  the  municipality,  and  finds  there  is  no 
seal  attached  to  it,  but  the  by-law  is  in  his  handwriting. 
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He  has  no  knowledge  of  attaching  the  seal. — Does  that 
mean  he  does  not  recollect  whether  a  seal  was  attached  to 
the  by-law  or  not ;  or  that  he  does  not  know  whether  he 
attached  the  seal  or  whether  some  one  else  did  so  ?  At  all 
events  he  does  not  deny  that  the  seal  was  attached.  Then 
as  to  the  copy  of  the  by-law  he  saw  in  his  own  hand- 
writing, does  he  say  that  it  was  the  only  copy  of  that  by- 
law that  he  prepared,  and  inasmuch  as  it  had  no  seal  to  it 
the  by-law  never  could  have  had  a  seal  to  it,  for  he  only 
prepared  one  copy  ?  He  does  not  state  anything  of  the  kind. 

We  therefore  come  to  the  conclusion  that  the  by-law 
passed  on  the  14th  of  August,  1869,  dividing  this  school 
section,  had  a  seal  to  it. 

The  next  question  is,  whether  proper  notice  was  given 
of  a  proposed  alteration  of  the  school  section.  Sec.  40  of 
the  School  Act,  Consol.  Stat.  U.  C.  64,  enacts,  "  In  case  it 
clearly,  appears  that  all  parties  to  be  affected  by  a  proposed 
alteration  in  the  boundaries  of  a  school  section,  have  been 
duly  notified  of  the  intended  step  or  application,  the 
Township  Council  may  alter  such  boundaries." 

In  JSfess  and  The  Municipality  of  Saltfleet,  13  U.  C.  R. 
20,  Sir  J.  B.  Robinson  said,  "  It  is  not  required  of  the 
Council  to  give  the  notice,  but  it  is  left  to  them  to  be 
satisfied  that  it  has  been  given.  They  are  made  the  judges 
of  the  due  notice ;  and  we  are  to  presume,  in  the  first 
instance,  at  least,  that  it  did  appear  to  them  that  the  act  in 
that  respect  had  been  complied  with.  *  *  *  There  is 
every  probability,  from  the  papers  before  us,  that  the 
intention  to  make  the  change  that  has  been  made  was 
fully  known." 

There  were  afiidavits  filed  in  that  case  shewing  there 
had  been  school  meetings  held  in  relation  to  the  change 
sought,  and  resolutions  passed  approving  of  the  same,  and 
other  facts  to  shew  that  the  contemplated  change  was 
generally  known. 

In  Ley  and  The  Municipality  of  Clarke,  13  U.  C.  R. 
435,  the  same  learned  Judge  remarks,  "  They  are  bound  to 
see  that  those  to  be  afiected  by  the  alteration  had  notice 
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of  their  intention  to  make  it,  Ifc  is  objected  that  such 
notice  was  not  given,  *  *  *  It  is  evident  the  inhabi- 
tants had  notice,  for  they  met  and  discussed  the  proposition 
before  the  by-law  was  passed,  and  they  sent  to  the  Muni- 
cipal Council  notice  of  their  disapproval.  They  have, 
therefore  no  reason  for  objecting  a  want  of  notice.  *  *  * 
If  they  have  had  such  notice,  as  it  appears  they  had  in 
this  case,  their  disapproval  of  the  change  does  not  disable 
tfie  Municipal  Council  from  carrying  it  into  effect,  if,  after 
hearing  the  objections,  they  should  think  it  expedient  to 
do  so." 

The  affidavit  of  Mr.  Taylor  on  this  point  is,  that  previous 
to  the  passing  of  the  by-law  he  never  received  nor  ever 
saw  any  notice  whatever  of  the  intention  of  the  Council  to 
divide  the  section,  or  to  pass  the  by-law  to  divide  said  section, 

The  affidavits  in  answer,  filed  by  Mr.  Patterson,  shew 
that  as  earl}^  as  February,  1869,  Taylor  and  others 
petitioned  the  Council  to  pass  a  by-law  to  divide  this 
section  :  that  on  the  24th  of  July  a  petition  signed  by 
about  thirty  persons,  in  favor  of  dividing  the  section,  was 
presented  to  the  Council,  who  passed  a  resolution  to  take 
it  into  consideration  at  the  meeting  of  the  Council,  and 
the  Clerk  was  directed  to  give  notice  that  the  petition 
would  be  considered  at  the  meeting  of  the  Council  on  the 
14th  of  August.  Several  depositions  speak  of  the  notices 
being  put  up,  one  in  the  Victoria  Hotel,  and  post-office, 
another  in  the  school-house. 

The  affidavits  in  reply  to  these  are  those  of  the  post- 
master and  the  keeper  of  the  hotel ;  the  latter  that  he 
never  saw  any  notice  put  up  in  the  hotel  of  the  intention 
of  the  Council  to  pass  a  by-law  for  the  dividing  of  the 
school  section ;  the  former  that  he  never  saw  any  notice 
whatever  respecting  the  division  of  school  section  No.  6, 
and  had  there  been  such  a  notice  he  would  have  seen  the 
same. 

Then  in  Mr.  Cornish's  affidavit,  he  says  he  never  put  up 
or  gave  any  notice  of  the  resolution  of  the  Council  to  pass 
the  by-law,  nor  did  he  ever  receive  instructions  so  to  do. 
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The  statute  only  requires  notice  to  be  given  of  the 
intended  step  or  application.  It  was  not  necessary  to  give 
notice  they  intended  to  pass  a  by-law,  but  of  the  step  or 
application,  and  the  affidavits  in  denial  do  not  meet  the 
point,  that  the  notice  of  the  application  was  given,  and 
that  the  Council  would  consider  the  matter  on  the  14th  of 
August. 

The  fact  of  petitions  being  presented,  signed  by  a  large 
number  of  persons,  and  the  adjournment  of  the  Council 
and  the  giving  of  the  notice  when  the  petition  would  be 
taken  into  consideration,  are  in  themselves  the  kind  of  acts 
and  means  of  notice  spoken  of  in  several  of  the  cases  as 
sufficient  to  shew  that  the  Council  acted  on  reasonable 
assurances  that  all  parties  interested  had  received  notice  of 
the  intended  step  or  application.  And  no  single  inhabi- 
tant of  the  section  states  that  he  had  not  notice  that  the 
application  had  been  made,  and  was  to  come  before  the 
Council  for  their  consideration  on  the  said  14th  of  August. 

This  kind  of  objection  the  decided  cases  say  ought  to  be 
taken  promptly.  The  by-law  was  passed  on  the  14th  of 
August.  If  it  had  been  promptly  moved  against  on  the 
ground  of  want  of  notice,  and  it  had  been  shewn  that  any 
of  the  parties  J  interested  had  reaUy  been  ignorant  of  the 
intended  step  or  application,  the  by-law  might  have  been 
quashed  in  Michaelmas  Term,  and  a  new  one  passed  before 
Christmas,  in  time  to  come  into  operation  last  year. 

On  the  whole,  we  think  we  ought  not  to  quash  the  by- 
law on  the  material  before  us,  and  considering  the  time  the 
application  has  been  made.  It  is  true  the  delay  has  not 
been  as  great  in  this  case  as  in  some  of  the  others  referred 
to ;  but  the  objections  are  both  of  such  a  purely  technical 
character,  that  the  party  seeking  to  quash  the  by-law 
should  have  applied  promptly.  No  sufficient  excuse  has 
been  given  for  the  delay,  and  we  can  suggest  none. 

If  the  Municipality  wish  the  by-law  repealed  they  can 
do  so  on  giving  the  proper  notice,  but  until  that  is  done  I 
suppose  any  person  interested  in  the  matter  has  a  right  to 
have  the  by-law  maintained^  if  sufficient  grounds  are  not 
made  out  for  quashing  it. 


M'ADIE  ET  AL,  v.  CORBY. 


849 


We  think  the  rule  should  be  discharged  with  costs. 

See  Griffiths  and  the  Municipality  of  Grantham,  6  C.  P. 
275;  Hill  and  the  Municipality  of  Tecumseth,  Ih.  297  ; 
Isaac  and  the  Municipality  of  Euphrasia,  17  U.  C.  R.  207. 

Rule  discharged. 


McAdie  et  al  v.  Corby. 

Tax  Sale  in  l^b^o  — Objections  to—\Z  ^  14  Vic  ch.  67—33  Vic.  ch.  23  0. 

An  action  of  ejectment  to  try  the  validity  of  a  tax  title  having  been 
begun  before  the  33  Vic.  ch.  23,  0.,  was  passed,  the  Court,  under  sec.  4, 
determined  the  objections  taken  to  the  sale,  in  order  to  settle  the 
right  to  costs,  in  the  same  manner  as  if  the  act  had  not  been  passed. 

The  Sheriff  at  a  tax  sale,  on  the  26th  of  December,  1855,  notified  the 
purchasers  that  if  they  did  not  pay  in  two  or  three  weeks  he  would 
sell  the  land  again.  The  defendant  having  purchased  portions  of  cer- 
tain lots  did  not  pay,  and  the  lots  were  put  up  again  as  whole  lots,  not 
by  the  acre.  The  defendant  then  asked  those  present  not  to  bid,  as 
he  had  a  title  to  the  lots  bid  off  by  him  at  the  first  sale,  which  he 
wished  to  perfect.  Accordingly  no  one  bid  against  him,  and  he  obtained 
the  lots.  What  his  title  was  did  not  appear.  Semble,  that  the  sale 
under  such  circumstances  could  not  be  supported  ;  but  no  opinion  was 
given  on  this  point,  as  the  plaintiff  might,  under  Raynes  v.  Crowder, 
14  C.  P.  Ill,  be  compelled  to  go  into  Chancery  for  relief  on  such  a 
ground. 

Held,  that  the  13  &  14  Vic.  ch.  67,  sees.  46  and  47,  did  not  make  the 
list  of  taxes  directed  to  be  prepared  by  the  Treasurer  binding  ;  and 
that  if  the  tax  was  not  legally  imposed,  but  merely  debited  against  the 
lot  by  the  Treasurer,  it  was  not  made  valid  by  being  entered  in  such 
list. 

Semble,  That  the  advertisement  was  bad,  for  not  specifying  whether  the 
lands  were  patented  or  held  under  a  lease  or  license  of  occupation. 

It  was  objected  also  that  the  land  was  sold  for  taxes  which  had  accrued 
for  more  than  twenty  years,  and  that  the  sale  was  adjourned  illegally, 
though  a  large  number  of  bidders  were  present.  Semble,  that  these 
objections  could  not  be  supported. 

Ejectment  for  lots  26  in  the  Gth  concession,  23,  24  and 
32  in  the  7th  concession,  26  in  the  10th  concession,  and  32 
in  the  9th  concession,  of  the  Township  of  Elziver. 

The  plaintiffs  claimed  as  owners  and  purchasers  of  the 
land,  by  descent  and  otherwise,  in  direct  line  from  the 
patentee. 

Defendant  claimed  as  purchaser  at  Sheriff's  sale  for  taxes, 
by  deeds  executed  in  February,  1857. 
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This  action  was  begun  on  the  13th  of  June,  1867. 

The  cause  was  tried  at  Belleville,  before  Hagarty,  G.  J., 
C.  P.,  in  the  Fall  of  1868. 

The  plaintiffs'  litle  was  proved. 

The  defence  under  the  tax  title  was  then  gone  into. 

Francis  McAnnany  was  called.  He  said,  "  I  have  been 
Treasurer  since  1851 ;  I  produce  a  warrant  for  the  tax 
sales  of  1855 ;  it  is  dated  25th  of  August,  1855 ;  the 
lands  in  question,  are  contained  in  it ;  I  gave  it  to  the 
Sheriff ;  in  1852  all  the  arrears  on  wild  lands  were  put  in 
the  non-resident  roll  as  the  law  required. 

"I  cannot  tell  how  the  amount  was  made  up;  it  was  made 
up  from  statutable  directions ;  no  tax  was  assessed  before 
1850 ;  I  only  know  the  taxes  were  five  years  in  arrears 
from  looking  at  the  amount ;  I  believe  no  taxes  were  paid 
from  the  issuing  of  the  patents  (in  1821) ;  when  I  came 
into  office  the  rate  was  5s.  5cZ.  per  200  acres ;  I  don't  know 
how  that  was  arrived  at ;  I  think  the  amount  of  taxes 
claimed  is  made  up  by  charging  5s.  bd.  if  it  be  paid  regu- 
larly, but  after  three  or  five  years  50  per  cent,  was  added  by 
statute  ;  the  collector's  roll  produced  of  wild  lands  assess- 
ments is  down  to  the  1st  of  January,  1851;  it  was  taken  as 
the  basis  ;  I  don't  know  when  the  5s.  5d.  assessment  was 
commenced ;  there  is  no  information,  I  think,  in  my  pre- 
decessor's books  as  to  these  lots ;  I  sent  to  the  Township 
Clerk,  as  required  by  law,  a  list  showing  from  my  books  the 
amount  due  on  each  lot;  Mr.  Benjamin  went  to  Kingston  to 
get  the  list  of  taxes  ;  I  can't  find  that  list ;  it  was  from  it 
I  presume  I  took  the  amounts ;  Benjamin  was  acting  for 
Mr.  Ham,  the  Treasurer  ;  I  did  not  consider  it  necessary  to 
enter  these  sums  in  a  book.  I  have  nothing  now  in  my 
ofiice  to  shew  the  arrears  due  in  1851,  except  the  roll  re- 
turned by  the  Township  Clerk  in  1852 ;  I  found  no  entry 
in  the  books  of  my  office  as  to  taxes  on  the  lot  prior  to  my 
appointment  in  1851 ;  the  County  of  Hastings  was  set 
apart  in  1839  ;  I  suppose  Benjamin  got  at  Kingston  the 
amount  due  up  to  the  separation  ;  all  the  lots  are  on  the 
patent  book,  but  I  cannot  find  any  entry  in  the  Treasurer's 
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book  as  to  assessments  on  these  lots;  there  are  some  entries 
of  taxes  paid  on  lots  for  various  periods,  19  years,  16  years, 
&c.,  &;c.  The  arrears  are  made  out  from  the  time  of  the 
patent  issuing  up  to  the  1st.  of  January,  1851,  as  I  make 
it  out ;  can't  say  if  the  Quarter  Sessions  imposed  any  rate  ; 
assessments  for  1852  and  1853  appear  regularly  entered; 
on  each  lot  two  days  statute  labor  are  counted  at  5s.  per 
day ;  that  was  charged  in  1853  ;  I  presume  I  made  the 
amount  up  on  32  in  the  9th  concession,  on  146  acres  j  I 
can't  explain  the  difference  in  the  amounts  on  each  lot ;  in 
some  cases  I  would  infer  something  might  be  paid,  but  I 
can't  refer  to  any  payment  in  the  books ;  the  taxes  are 
made  up  to  31st  December,  1854,  with  ten  per  cent,  added 
on  the  1st  of  May,  1855." 

Charles  E.  Miller,  Sheriff's  Clerk,  produced  the  Gazettes. 
He  said,  the  lands  were  advertised  under  the  Treasurer's 
warrant  for  thirteen  weeks.  The  first  advertisement  was 
on  the  15th  of  September  1855,  the  last  on  the  8th  of 
December  following ;  nothing  was  said  in  the  advertisement 
as  to  whether  the  lands  were  patented  or  not. 

26  in  6  con.  marked  in  book  200  acres  soid,  but  there  is  pencilled  99  acres. 


23  in  7 

24  in  7 
26  in  10 
82  in  7 
32  in  9 


200  «'  "  *'  40  " 

200  "  "  «'  "  200  " 

200  "  *'  "  "  200  «• 

100  "  "  "  100 


The  publisher  of  the  Belleville  Intelligencer,  the  local 
paper,  proved  thirteen  insertions  in  it,  and  that  the  sale 
was  for  the  24th  of  December,  1855. 

J.  W.  D.  Moodie,  the  Sheriff,  said  :  I  got  the  Treasurer's 
warrant  on  the  25th  of  August,  1855 ;  I  advertised  lands 
in  the  Gazette  and  in  the  Intelligencer — 13  times  in  each  • 
the  sale  was  on  Monday,  24th  December,  1855;  the  defend- 
ant's deeds  of  the  lots  are  dated  8bh  and  9th  of  February, 
1857 ;  these  dates  I  think  are  correct  as  to  the  days  of 
sale,  which  differ  from  the  memorandum  of  sale,  being  on 
the  24th  of  December,  1855 ;  I  don't  remember  if  the  ad- 
vertisement spoke  of  an  adjournment. 
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In  reply,  Philip  P  Lynch  said :  In  1855  I  was  in  the 
Sheriff's  office  as  clerk;  I  remember  the  sale;  I  think 
there  was  more  than  one  attempt  to  sell ;  the  Sheriff  when 
commencing  the  sale  notified  those  present  that  the  per- 
sons purchasing  had  two  or  three  weeks  to  pay  in ;  and  if 
they  did  not  do  so  the  lands  wonld  be  again  offered  ;  some 
did  not  pay  up  and  the  lands  were  offered  on  a  subsequent 
day ;  some  persons  who  had  bid,  say  40  or  50  acres,  bid 
again  and  got  whole  lots  ;  I  don't  remember  seeing  defend- 
ant there  ;  the  room  was  crowded  ;  nor  any  representative 
of  his  there ;  I  can't  say  I  remember  either  defendant  or 
Cooke  so  acting  in  bidding ;  don't  remember  if  any  notice 
was  put  up  about  the  re-sale,  if  the  price  of  purchase  was 
not  paid ;  as  far  as  I  remember,  the  Sheriff  on  the  second 
sale  mentioned  that  the  lots  which  had  not  been  paid  for,  he 
must  sell  again ;  he  then  put  up  the  whole  lots,  without 
reference  to  the  parts  which  had  been  sold  on  the  first  day ; 
some  parties,  at  the  second  sal6,  asked  others  not  to  bid  as 
they  had  claims  on  the  lots. 

Albert  Smith  said:  I  was  at  the  sale;  it  was  after 
Christmas ;  it  was  advertised  for  the  24th  of  December ; 
that  sale  was  adjourned  for  two  days ;  the  Sheriff  gave 
that  out  to  those  present;  many  bidders  were  present ; 
can't  say  why  it  was  adjourned ;  I  was  at  it  on  the  26th  of 
December;  a  large  audience  present ;  all  the  land  was  sold; 
the  Sheriff  said  as  to  any  lands  not  paid  for  he  would  put 
them  up  again  on  a  day  which  he  named ;  I  saw  defendant 
at  the  first  sale  ;  I  think  he  purchased  part  of  31  and  part 
of  4  in  the  2nd  concession ;  he  bought  the  first  day  parts 
of  the  lots  in  question  in  this  suit ;  at  the  seqond  sale  in 
J anuary  the  Sheriff  put  up  the  lots  which  had  not  been 
paid  for  ;  he  put  up  the  whole  lots  ;  when  the  first  lot  was 
put  up  defendant  said  to  the  audience  that  he  had  a  title 
to  all  those  lots  he  had  bid  off  at  the  first  sale,  and  he 
wished  those  present  to  give  way  and  let  him  perfect  his 
title ;  accordingly  no  one  bid  against  him ;  a  good  many 
bidders  were  there ;  the  title  to  these  lots  came  to  defend- 
ant from  one  Lingham,  who  had  failed,  I  was  a  creditor  of 
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Lingham's ;  I  was  interested  in  defendant  getting  a  title, 
so  I  kept  a  memorandum  of  the  sale  as  it  went  on. 

Sundry  objections  were  taken  by  plaintiffs'  counsel,  and 
by  consent  the  verdict  was  entered  for  defendant,  with 
leave  to  the  plaintiffs  to  move  to  have  the  verdict  entered 
for  them  if  the  Court  should  be  of  opinion  the  defendant's 
title  failed ;  the  Court  to  be  at  liberty  to  draw  inferences 
of  fact. 

In  Michaelmas  Term,  1868,  Boyd  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  aud  a  verdict  entered  for  the  plaintiffs, 
upon  the  leave  reserved,  upon  the  grounds  that  the  tax 
sale  and  deeds  relied  on  by  defendant  were  illegal  and 
void,  for  the  following  reasons  : 

1.  There  was  no  sufficient  evidence  given  of  any  taxes 
being  imposed  on  the  premises  in  question,  or  of  the  same 
being  in  arrear,  and  the  roll  put  in  for  the  year  1852  was 
no  evidence  of  the  taxes  mentioned  therein  having  been 
properly  imposed  and  in  arrear. 

2.  Even  if  there  were  prima  facie  evidence  of  taxes 
been  imposed  and  in  arrear,  yet  that  was  displaced  by  the 
production  of  the  books  of  the  Treasurer,  from  which  the 
assessment  rolls  were  made  up. 

3.  There  was  evidence  that  the  lands  in  question 
(being  wild  lands)  were  assessed  for  more  than  could  be 
imposed  upon  them  under  the  wild  land  assessment  act, 
and  if  any  additional  sum  could  be  imposed  beyond  the 
said  statute  tax,  yet  there  was  no  evidence  that  the  same 
had  been  imposed  from  year  to  year,  or  otherwise,  by  the 
Court  of  Quarter  Sessions. 

4.  The  lands  were  sold  for  arrears  which  had  accrued, 
as  was  alleged,  for  more  than  twenty  years,  which  was 
illegal. 

5.  The  said  sale  was  adjourned  illegally  by  the  Sheriff, 
though  a  large  number  of  bidders  were  present  on  the  day 
for  which  the  said  sale  was  advertised. 

6.  The  Sheriff's  advertisements  do  not  state  whether  the 
said  lands  were  patented  or  not. 
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7.  The  Sheriff  having  at  the  first  sale  sold  a  portion  of 
each  lot  to  the  defendant,  should  have  insisted  on  his 
carrying  out  the  said  sale,  and  it  was  illegal  to  hold  another 
sale  and  permit  the  defendant  to  bid  in  and  purchase  the 
entire  of  each  lot. 

8.  The  defendant  having  purchased  at  the  first  sale  as 
aforesaid,  was  guilty  of  fraudulent  misrepresentation  at 
the  second  sale,  the  effect  whereof  was  to  prevent  compe- 
tition, and  to  enable  the  defendant  to  get  in  to  himself  the 
whole  lots  as  to  which  he  had  been  the  purchaser  of  parts 
at  the  previous  sale;  and  such  a  manner  of  selling  is  illegal, 
and  contrary  to  the  statute,  and  void. 

In  this  Term  Harrison,  Q.  C,  shewed  cause.  The  ques- 
tion in  this  case  relates  to  the  costs  only,  for  the  defend- 
ant is  within  the  protection  of  the  late  Ontario  Act, 
relating  to  tax  sales,  33  Vic.  ch.  23.  The  13  &  14  Vic.  ch. 
67,  sees.  46,  47,  determined  that  the  taxes  which  should  be 
ascertained  in  the  manner  provided  for  by  that  act  should 
be  taken  to  be  correct;  the  taxes  in  question  were  so 
ascertained,  and  they  cannot  be  disputed.  Cotter  v. 
Sutherland,  18  C.  P.  357,  therefore  does  not  apply.  The 
production  of  the  Treasurer's  books  is  sufficient  evidence  of 
the  lot  being  subject  to  assessment,  of  the  assessment 
having  been  made  on  it,  and  of  the  payment  being  in  arrear : 
Hall  V.  Hill,  2  E.  &  A.  569 ;  Doe  dem.  Earl  of  Mount- 
cashel  v.  Grover,  4  U.  C.  R.  23.  There  is  no  authority  for 
saying  that  lands  cannot  be  sold  for  arrears  of  taxes  due 
more  than  twenty  years ;  the  taxes  are  a  lien  on  the  land, 
and  the  lien  continues  until  it  is  removed  by  payment.  It 
is  objected  that  the  Sheriff  adjourned  the  sale,  but  he  may 
do  so;  and  he  may  adjourn  and  sell  the  whole  lot,  though 
he  had  before  sold  part  of  it :  Jarvis  v.  Cayley,  11  U.  C.  R. 
282 ;  Mingaye  v.  Corhett,  14  C.  P.  557  ;  Henry  v.  Burness, 
8  Grant  345  ;  Schofield  v.  Dickenson,  10  Grant  226.  The 
advertisements  need  not  recite  which  lands  are  patented 
and  which  are  unpatented,  though  the  warrant  to  sell  must 
do  so  :  Hall  v.  Hill,  supra ;  (Jorinor  v.  Douglas,  15  Grant 
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456.  The  defendant  denies  the  alleged  fraud  charged  upon 
him  at  the  time  of  the  sale.  But  even  if  there  had  been 
fraud  the  legal  title  passed  to  defendant,  and  the  plaintiffs 
must  proceed  in  equity  to  have  the  deeds  vacated  :  Raynes 
V.  Crowder,  14  C.  P.  111. 

Boyd  supported  the  rule.  Hastings  was  set  apart  in  1839. 
The  Hst  was  made  up  under  sec.  46,  not  under  sec.  47.  There 
was  no  evidence  that  the  Treasurer  acted  under  that  sec- 
tion. The  sale  was  not  made  under  the  13  &;  14  Vic. 
ch.  67,  but  in  1855,  under  the  16  Vic.  ch.  182.  The  list 
relied  on  was  no  evidence  of  taxes  having  been  imposed. 
The  Treasurer  said  there  was  no  assessment  in  his  books 
against  these  lands ;  that  the  arrears  were  made  up  from 
the  time  of  the  patents  issuing,  that  is,  in  this  case,  from 
1821  up  to  the  1st  of  January,  1851,  by  charging  5s.  5d., 
by  the  statute,  which  was  just  the  course  taken  in  Cotter 
V.  Sutherland — that  is  3s.  4(i.  and  2s.  IcZ.,  the  former  sum 
being  \d.  in  the  £  at  a  valuation  of  4s.  per  acre,  and  the 
latter  sum  being  the  of  a  penny  per  acre — and  which  is 
objectionable  :  Doe  dem.  Bell  v.  Reaumore,  3  0.  S.  243 
It  was  necessary  to  prove  that  the  taxes  had  been  imposed 
by  the  Quarter  Sessions  while  that  Court  had  the  power  to 
assess:  Doe  dem. Earl  ofMountcashel  v.  Grover,  4U.C.II.  23; 
Jarvis  v.  Brooke,  11  U.  C.  R.  299.  The  list  under  the  13 
&;  14  Vic.  ch.  67,  it  was  said  should  not  include  non-resi- 
dent lands,  which  these  lands  were.  The  taxes  after  the 
lapse  of  twenty  years  must  be  presumed  to  have  been  paid. 
The  fraud  charged  against  the  defendant  at  the  sale  avoids 
the  deed  he  got  at  law,  as  well  as  in  equity :  In  re  Cameron, 
14  Grant  612;  Todd  v.  Werry,  15  U.  C.  K  614. 

Wilson,  J.  delivered  the  judgment  of  the  Court. 

It  will  be  better  to  consider  first  the  charge  of  fraud 
which  has  been  brought  against  the  defendant  in  procuring 
the  whole  lots  to  be  sold  to  him,  and  in  procuring  them  at 
the  prices  they  were  given  for,  because  if  that  part  of  the 
case  should,  in  our  opinion,  be  decided  against  the  defend- 
ant, there  will  be  no  necessity  for  considering  the  other 
parts  of  the  case. 
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The  facts  are,  that  at  the  sale  on  the  26th  of  December, 
1855,  the  defendant  bought  99  acres  of  26  in  the  6th  con- 
cession for  the  arrears  of  taxes  due  on  that  lot,  and  40 
acres  of  23  in  the  7th  concession  for  the  arrears  due  on  it, 
and  he  bought  apparently  the  whole  of  the  other  lots  for 
the  taxes  due  on  them. 

He  did  not  pay  the  amount  of  his  purchases  then ;  and 
as  the  Sheriff  had  notified  the  persons  who  bought  that  they 
had  two  or  three  weeks  within  which  to  pay,  and  if  they 
did  not  pay  by  that  time  he  would  sell  the  lands  not  paid 
for  over  again,  the  lots  in  question  were  put  up  again  for 
sale,  and  were  bought  in  by  the  defendant.  At  this  ad- 
journment the  sale  was  of  whole  lots,  and  not  by  the 
acre,  as  is  usual  and  proper,  and  the  defendant  said  to  those 
present  when  the  first  lot  he  had  before  bid  on  was  put  up, 
according  to  the  statement  of  the  witness,  that  he  had  a 
title  to  all  those  lots  he  had  bid  ofi"  at  the  first  sale,  and  he 
wished  those  present  to  give  way  and  let  him  perfect  his 
title ;  and  accordingly  no  one  bid  against  him." 

What  claim  the  defendant  had  to  the  lots  before  that 
does  not  appear,  though  it  was  said  by  the  witness  "  that 
the  defendant's  title  to  these  lots  came  from  one  Lingham, 
who  had  failed." 


The  defendant  thereupon 

became  the  purchaser 

of 

26  in  6th  concession,  200  acres,  for 

£9 

10  7 

23  in  7th 

200 

17 

14  6 

24  in  7th 

200 

17 

14  6 

26  in  10th 

200 

17 

14  6 

W.  part  of  32  in  7th 

100  " 

4 

2  9 

32  in  9th 

146 

13 

6  3 

In  all  1046  acres  for  £80    3  1 

The  defendant  does  not  appear  to  have  had  any  actual 
title  to  the  land,  none  at  any  rate  as  against  the  plaintiffs. 

Now  upon  these  facts,  having  power  to  draw  inferences 
of  fact,  I  am  of  opinion  the  purchases  made  by  defendant 
in  the  manner  represented  are  not  sustainable,  because 
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they  were  procured  by  asking  and  inducing  others  not  to 
bid  against  him. 

The  statement,  too,  that  he  made,  that  he  had  a  title  to 
these  lots,  and  that  he  desired  to  perfect  his  title  to  them, 
is  not  shewn  to  be  true,  or  if  true  it  is  not  shewn  how  and 
in  what  manner  it  was  true. 

But  although  true  it  would  not  affect  the  principle 
which  was  violated  by  the  defendant's  proceeding,  and 
which  defeats  the  purchases  that  he  made. 

The  conduct  of  the  defendant,  too,  in  avoiding  his  previous 
purchases  of  parcels  only  of  the  lots,  and  securing  the 
whole  lots,  and  the  conduct  of  the  Sheriff  in  permitting 
such  a  proceeding,  and  in  selling  the  full  lots  without  any 
attempt  to  discharge  the  taxes  by  the  sale  of  a  smaller 
number  of  acres  than  the  whole  lots,  give  also  a  very  un- 
favorable color  to  the  whole  transaction. 

The  case  of  Todd  v.  Werry,  15  XJ.  C.  K  G 14,  is  very 
similar  to  the  present  one,  and  is  an  express  authority  that 
a  sale  of  this  nature  so  conducted  by  the  public  officer,  and 
so  procured  and  effected  by  the  purchaser,  is  void  at  law. 

This  case  has  been  argued  as  if  it  came  within  the 
operation  of  the  late  Ontario  Act :  that  the  plaintiffs'  action 
having  been  pending  when  that  Act  was  passed,  they  are 
entitled  to  carry  on  the  suit  and  recover  their  costs,  if 
entitled  thereto,  in  the  same  manner,  as  regards  the  costs, 
as  if  the  act  had  not  been  passed. 

It  is  contended  that  the  defendant's  purchases  are  pro- 
tected by  that  act,  because  he  had  before  the  1st  of  Novem- 
ber, 1869,  paid  eight  years  taxes  since  the  time  of  his 
purchase.  Whether  the  3rd  sub-section  of  the  1st  section 
does  or  does  not  exclude  the  defendant  from  the  benefit  of 
the  act  has  not  been  raised  by  the  parties  ;  they  both  sub- 
mitted their  case  to  be  dealt  with  as  regarded  the  costs 
only,  and  in  settling  the  costs^we  have  proceeded  in  the 
same  manner  as  if  the  act  had  not  been  passed  :"  that .  is, 
by  holding  the  purchases  to  be  void  and  fraudulent  for  the 
reasons  before  stated. 

We  are  of  opinion  the  13  &  14  Vic.  ch.  67,  sees.  46 
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and  47,  did  not,  nor  did  either  of  the  sections,  make  the 
list  of  taxes  which  the  Treasurer  of  the  County  was 
directed  to  prepare  binding,  ex  'proprio  vigore,  upon  the 
persons  and  for  the  sums  which  that  list  contained. 

The  statute  does  not  give  the  list  such  effect,  and  it  is 
not  to  be  presumed  that  persons  or  lands  charged  by  no 
authority,  but  debited  merely  by  the  Treasurer  in  his 
books  with  the  yearly  sum  of  5s.  5d.  on  each  200  acres  of 
wild  land,  can  be  considered  as  having  been  ever  legally 
taxed.  And  there  is  evidence  that  leads  to  the  conclusion 
that  that  was  the  course  adopted  since  the  year  1839,  at 
any  rate. 

If  therefore  the  original  charge  was  void,  the  mere  fact 
that  it  was  afterwards  copied  on  to  the  Treasurer's  list 
cannot  have  made  it  any  better ;  it  still  remained  an  illegal 
charge — that  is,  no  charge. 

Probably  also  the  advertisement  might  have  been  held 
objectionable,  for  not  specifying  in  it  whether  the  lands 
were  patented  or  held  under  a  lease  or  license  of  occupa- 
tion, the  fee  of  which  still  remained  in  the  Crown.  For 
in  Hall  v.  Hill,  2  E.  &  A.  569,  the  Court  determined  that 
the  warrant  was  void  because  it  did  not  do  so,  and  the 
16  Vic.  ch.  182,  sec.  56,  after  requiring  that  the  warrant 
shall  distinguish  such  lands,  enacts  that,  "  the  sheriff  in  the 
advertisements  hereinbefore  required  shall  similarly  distin- 
guish the  lands  patented  from  those  the  fee  of  which  is  in 
the  Crown." 

It  would  be  difficult  after  that  [decision  to  hold  that  the 
warrant  which  did  not  so  distinguish  the  lands  was  void, 
and  that  the  advertisement,  which  was  also  in  disregard  of 
the  statute  in  this  respect,  was  not  void. 

No  opinion  is  given  on  the  alleged  ground  of  fraud,  for, 
according  to  the  case  of  Raynes  v.  Crowder,  14  C.  P.  Ill, 
the  plaintiff  may  be  obliged  to  go  into  Chancery  for  relief, 
if  he  still  have  the  power  to  do  so. 

The  other  exceptions  taken  by  the  rule  would  not,  we 
think,  be  entitled  to  prevail. 

The  rule  will,  therefore,  be  made  absolute  to  enter  the 
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verdict  for  the  plaintiffs  in  the  usual  way,  because  they 
are  entitled  to  carry  on  their  proceedings  and  recover  their 
costs,  if  entitled  thereto,  in  the  same  manner  as  regards 
the  costs  as  if  the  act  had  not  been  passed.  And  it  will 
be  for  the  defendant  to  procure  the  taxation  of  the  plain- 
tiffs' costs,  and  to  pay  them,  in  order  to  stay  all  further 
procedings.  The  rule  will  be  absolute  to  enter  a  verdict 
for  the  plaintiffs,  with  the  costs  of  the  application  and  costs 
of  cause. 

Rule  absolute. 


MEMORANDA. 

During  this  Term  the  following  gentlemen  were  called 
to  the  Bar  : — Alexander  Grey  McMillan,  Robert 
Charles  Smith,  Frederick  John  French,  John  George 
HoDGiNs,  Charles  Wallace  Bell,  William  Fitzgerald, 
Archibald  Frederick  Campbell,  David  Junor,  William 
Wilson  Holcroft,  James  William  Sharpe,  James 
Watkins  Wellington  Ward. 
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MICHAELMAS  TERM,  34  VICTORIA,  1870. 
[From  November  21 5^,  to  December  \Oth,  1870.) 


Present : 

The  Hon.  William  Buell  Richards,  C.J. 
Joseph  Cueran  Morrison, 
Adam  Wilson,  J. 


Henderson  v.  Harris  et  al. 

Ejectment — Statute  of  Limitations — Entry. 

One  G.,  owning  land,  allowed  a  school-house  to  be  built  upon  it,  in  1840, 
by  the  neighbours ;  and  a  school  was  kept  there  until  1851,  when  a  new 
site  was  obtained,  and  the  trustees  sold  the  old  house.  Before  doing 
so  however  they  sent  for  G.,  to  get  his  consent;  and  he  came  to  the 
house,  and  said  the  purchaser  might  live  in  it  until  the  land  was 
cleared  up  around  it.  In  ejectment  against  defendant  claiming  under 
the  purchaser — 

Held,  that  there  was  evidence  of  an  entry  by  G.,  in  1851,  from  which  time 
only  possession  would  run ;  and  that  the  plaintiff,  therefore,  was  not 
barred. 

Ejectment  for  the  east  half  of  lot  30,  in  the  11th  con- 
cession of  East  Nissouri,  in  the  county  of  Oxford.  Writ 
issued  on  the  81st  July,  1869. 

Mary  Harris  appeared  and  defended  for.  a  part  only 
of  the  premises,  to  wit,  commencing  at  the  south  angle  of 
lot  80,  running  thence  northerly,  along  the  easterly  bound- 
ary of  the  lot,  to  the  north  side  of  the  dwelling-house  in 
which  the  defendant  Mary  Harris  resided ;  thence  westerly 
to  the  north-westerly  limit  of  said  house ;  thence  south- 
erly, parallel  with  the  easterly  limit  of  said  lot,  to  the 
southerly  limit  thereof;  thence  easterly  along  the  southerly 
limit  of  said  lot  to  the  place  of  beginning.  J ohn  Harris 
did  not  appear,  and  judgment  was  signed  against  him. 
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The  plaintiff  claimed  under  a  conveyance  from  Eleazer 
McCarty  and  wife ;  and  defendant,  besides  denying  the 
claimant's  title,  asserted  title  by  length  of  possession  in 
herself  and  one  Jacob  Harris,  who  was  the  assignee  of  one 
D.  Sutherland,  who  was  the  assignee  of  the  trustees  of 
school  section  number  eleven,  of  the  township  of  East 
Nissouri,  who  were  the  grantees  of  William  H.  Gregory, 

The  cause  was  tried  at  Woodstock,  at  the  Fall  Assizes  of 
1869,  before  Wilson,  J.,  without  a  jury. 

It  appeared  that  one  Gregory  owned  the  lot  in  ques- 
tion when  the  house,  which  was  in  dispute,  was  built. 
It  was  erected  about  twenty-nine  years  ago.  Gregory 
gave  the  privilege  of  building  a  school-house  on  the 
lot,  which  was  built  by  the  neighbours.  A  school  was 
kept  in  it  for  four  or  five  years.  In  184G  the  school-house 
was  occupied  by  the  school  trustees,  and.  was  kept  as 
a  school-house,  until  Sutherland  bought  it  in  185 1,  in  which 
year  a  new  site  had  been  bought  for  the  school-house.  The 
trustees  sold  the  school-house  for  the  benefit  of  the  section, 
but  not  the  land.  They  would  not  sell  without  Gregory's 
consent.  He  was  sent  for,  and  came  to  the  place  ;  and  said 
that  Sutherland,  or  any  one  else,  might  have  the  school- 
house  until  the  land  was  cleared  up  round  about,  or  if  the 
land  was  not  cleared  up  until  it  rotted  down.  He  wanted 
the  house  moved  off',  but  that  could  not  be  done;  and 
Gregory  said  they  could  live  in  it  until  it  wanted  repairing. 
Sutherland  bought  the  house,  and  the  purchase  money  went 
into  the  school  fund.  Gregory  said  he  would  not  sell  the 
land.  It  was  in  conversation  with  the  trustees  the  under- 
standing with  Gregory  was  had,  and  they  sold  the  house 
on  those  terms. 

Sutherland  was  called  by  the  defendant,  and  said  he  went 
into  possession  in  the  fall  of  1851 ;  the  house  was  sold  at 
auction ;  Gregory  advised  him  to  purchase  it ;  it  was  the 
house  that  was  sold,  and  not  the  land ;  he  did  not  buy  the 
land  nor  sell  it ;  Gregory  was  at  the  place  at  the  time  of 
the  sale ;  the  sale  was  of  the  school-house,  and  all  parties 
were  in  it  at  the  time  of  the  sale,  and  he  understood  perfectly 
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that  the  land  was  not  sold.  Before  selling  to  one  German  he 
offered  it  to  Gregory,  who  declined  to  purchase.  Sutherland 
said  he  got  no  legal  title,  but  was  to  possess  the  house  as 
long  as  Gregory  saw  fit. 

German  bought  from  Sutherland  on  the  understanding 
that  the.  house  should  stand  as  long  as  he  or  any  other 
person  he  might  sell  it  to  wanted  to  use  it.  He  bought 
seventeen  or  eighteen  years  ago.  He  said,  in  his  evidence, 
that  Gregory  said,  when  he  gave  the  school-site,  that  he 
would  give  a  deed  for  it,  but  that  his  word  was  sufficient ; 
and  he  would  give  it  for  a  school-site  as  long  as  grass  grew 
or  water  ran.  Seventeen  years  ago  he  sold  to  Harris  for 
his  mother. 

On  this  evidence  the  learned  Judge  found  a  verdict  for 
the  plaintiff".  The  note  of  his  view  of  the  case  was  as  fol- 
lows :-  I  think,  Gregory's  consent  being  asked  for  the  sale 
in  1851,  there  is  evidence  that  he  entered  and  gave  it,  and 
stipulated  for  the  purchaser  removing  the  building  when 
the  land  should  be  cleared  up  :  that  it  has  been  proved  the 
land  was  cleared,  and  a  demand  of  possession  has  since  been 
made  :  that  under  the  circumstances  a  fresh  starting-point 
took  place  in  1851,  and  twenty  years  are  not  complete 
from  that  time.  If  this  be  not  so,  defendant  is  entitled  to  a 
verdict." 

Leave  was  given  to  defendant's  counsel  to  move  to  enter 
a  verdict  for  her. 

In  Michaelmas  Term,  1869,  Osier,  for  defendant,  obtained 
a  rule,  pursuant  to  leave  reserved,  to  enter  a  nonsuit  or  a 
verdict  for  the  defendant. 

In  Easter  Term  last,  !>  erguson  shewed  cause.  The  plain- 
tiff* entering  on  the  premises,  advising  Sutherland  to  buy, 
and  consenting  that  he  should  do  so,  is  equivalent  to  the 
most  formal  entry  :  Ball  v.  Cullimore,  2  C.  M.  &  K.  120. 

Osier,  contra.  The  school  trustees  could  transfer  the 
possession.  It  was  no  sufficient  entry  to  give  possession  by 
merely  coming  on  the  place  :  Consol.  Stat.  U.  C.  ch.  88, 
sec.  11.  Mere  entry  is  not  to  be  deemed  a  possession: 
Alien  V.  England,  3  F.  &  F.  49. 
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Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  there  was  evidence  to  support  the  view  taken 
by  the  learned  Judge  at  the  trial ;  and  we  think  his  deci- 
sion right  in  law  and  in  fact. 

Rule  discharged. 


MuNRO  V.  Cox. 

Note  payable  to  A.  for  the  use  of  D. — Effect  of. 

Declaration  on  a  note  payable  to  G.  or  order.  Plea,  non  fecit.  The 
note  when  produced  was  payable  to  G.  or  order  "for  the  use  of  M." 
Held,  no  variance,  for  it  was  declared  on  according  to  its  legal  effect. 

There  was  also  an  equitable  plea,  setting  out  facts  which  if  true  shewed 
that  M-  was  not  entitled  to  the  money,  ar  d  alleging  that  the  plaintiff, 
the  endorsee  of  G.,  took  it  with  notice.  Held,  that  the  fact  of  the 
note^being^expretsed  to  be  for  the  use  of  M.  was  no  evidence  of  such 
notice;  for  this  shewed  only  M.'s  right  as  against  G.,  whereas  the 
plea  was  in  denial  of  his  right. 

Declaration  (the  cause  having  been  removed  by 
certiorari  from';the  Division  Court)  on  a  promissory  note 
for  $S0,  made^by  defendant,  on  the.  20bh  April,  1869,  pay- 
able to  J.  B.  Gordon,  or  order,  and  endorsed  by  him  to  the 
plaintiff. 

Plea,  on  equitable  grounds,  that  before  the  day  of  the 
date  of  the  said  promissory  note  one  Matthew  Darragh,  by 
indenture  of  mortgage,  conveyed  to  the  Canada  Landed 
Credit  Company  all  and  singular,  &c.,  (describing  the  land), 
and  also  before  the  date  of  the  said  promissory  note,  and 
subsequently  to  the  date  of  the  said  mortgage,  the  said  M.  D. 
conveyed  by  way  of  mortgage  to  one  William  Matthewson 
all  his  iQterest  and  equity  of  redemption  in  and  out  of  the 
said  lands ;  and  default  having  been  made  in  the  payment 
by  the  said  M.  D.  to  the  said  Company  of  the  moneys 
secured  by  the  said  first-mentioned  mortgage,  the  said 
Company,  before  the  day  of  the  date  of  the  said  promissory 
note,  under  and  by  virtue  of  a  power  contained  in  the  said 
first-mentioned  indenture  of  mortgage,  sold,  and  the  defen- 
dant purchased,  the  said  land,  at  and  for  the  price  or  sum 
of  $1200 ;  and  that  before  the  defendant  had  paid  his  said 
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purchase  money,  and  at  the  time  of  making  the  promissory 
note  hereinafter  mentioned,  one  Frederick  Armstrong, 
assuming  to  act  for  the  said  Company  in  this  behalf,  and 
the  said  J.  B.  Gordon  assuming  to  act  on  the  part  of  the 
said  W.  M.,  falsely  represented  to  the  said  defendant  that  the 
sum  due  to  the  said  Company  from  the  said  M.  D.  under  the 
said  first-mentioned  mortgage  amounted  to  $1120,  and  that 
the  said  W.M.  was  entitled  to  claim  from  the  said  Company 
$80,  parcel  of  the  said  purchase  money — -that  is  to  say,  the 
difference  between  the  amount  so  represented  to  be  due  to 
the  said  Company  from  the  said  W.M.  and  the  said  purchase 
money — and  that  in  respect  of  the  said  sale  and  purchase 
the  said  Company  was  indebted  to  the  said  W.  M.  in  the 
said  sum  of  $80 ;  and  the  said  Armstrong  and  the  said 
Gordon  then  demanded  of,  and  by  means  of  such  false 
representation  as  aforesaid  induced  and  prevailed  upon  the 
defendant  to  make  and  deliver,  and  the  defendant  did 
then  make  and  deliver  to  the  said  J.  B.  Gordon  a  promis- 
sory note  for  the  sum  of  $80,  payable  on  the  first  day  of 
November  next  after  the  date  thereof  to  J.  B.  Gordon  or 
order,  for  the  use  of  the  said  W.  M.,  which  is  the  promis- 
sory note  in  the  declaration  mentioned,  as  and  for  the  pay- 
ment and  discharge  of  the  said  sum  of  $80  so  alleged  and 
represented  to  be  due  as  aforesaid  from  the  said  Company 
to  the  said  W.  M.  And  the  defendant  says  that  in  truth 
and  fact  no  such  sum  of  money,  nor  any  money  whatever 
was  ever  due  and  owing  by  the  said  Company  to  the  said 
W.  M.,  and  that  the  said  Company  were  entitled  to  claim 
and  do  claim  the  full  amount  of  the  said  purchase  money, 
to  wit,  the  said  sum  of  $1200 ;  and  that  except  as  afore- 
said there  never  was  any  consideration  for  the  making  of 
the  said  note  by  the  defendant — of  all  which  the  plaintiff* 
had  notice  when  the  said  note  was  first  endorsed  to  him. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  Gode- 
rich,  before  Morrison,  J. 

The  note  was  put  in  and  admitted  by  defendant.  It  was 
payable  "  to  the  order  of  J.  B.  Gordon  for  Wm.  Mathewson." 
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It  was  admitted  that  the  note  was  endorsed  to  the  plain- 
tiff before  it  fell  due,  and  that  he  had  no  notice  of  the 
matters  set  out  in  the  plea,  other  than  that  which  it  was 
said  was  conveyed  by  the  note  itself,  it  being  payable  to 
the  order  of  J.  B.  Gordon  for  William  Mathewson ;  and 
that  if  the  learned  Judge  were  against  the  sufficiency  of 
such  notice  the  defence  failed. 

The  learned  Judge  ruled  against  the  sufficiency  of  the 
notice,  and  thought  the  defence  on  the  equitable  plea  failed  ; 
and  he  directed  a  verdict  for  the  plaintiff,  the  damages 
being  assessed  at  $87.44. 

The  defendant's  counsel  objected  to  the  ruling. 

In  Easter  Term  last  Squier  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  had,  because  the  learned  J udge 
improperly  rejected  the  evidence  tendered  at  the  trial  to 
shew  that  the  consideration  for  the  making  of  the  note 
had  failed,  and  that  the  same  had  been  given  under  the  cir- 
cumstances set  out  in  the  plea ;  and  because  he  erroneously 
ruled  that  the  trust  appearing  on  the  face  of  the  note  was 
not  sufficient  to  let  in  evidence  of  the  original  transaction, 
and  rejected  the  same. 

In  this  Term  Robinson,  Q.  0.,  shewed  cause.  The 
plaintiff  is  entitled  to  recover  on  the  note,  which  is  cor- 
rectly set  out  according  to  its  legal  effect.  Sigourney  v. 
Lloyd,  8  B.  &  C.  622 ;  S.  C.  in  Error,  3  Y.  &  J.  220,  is  dis- 
tinguishable, for  there  the  defendants,  who  would  answer 
to  the  plaintiff  here,  were  parties  to  the  misappropriation 
of  the  money.  This  case  more  resembles  Evans  v. 
Cramlington  there  cited,  Carth.  5.  The  second  plea  was 
not  proved,  for  notice  to  the  plaintiff  of  the  facts  set  out  in 
it  was  not  attempted  to  be  supported  otherwise  than  by  the 
argument  that  the  wording  of  the  note  was  evidence  of  it,  by 
expressing  that  it  was  payable  to  the  order  of  Gordon  for 
Mathewson.  That  shewed  that  Gordon  was  a  trustee  with 
"  power  to  deal  with  the  note  as  he  pleased  for  Matthewson, 
and  it  must  be  assumed  he  did  so.  The  plaintiff  was  not 
obliged  to  see  to  the  due  application  of  the  money  by 
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Gordon,  and  it  was  not  even  shewn  that  Gordon  had  not 
duly  applied  it :  Consol.  Stat.  U.  C.  ch.  90,  sec.  7 ;  Leith  R-.  P. 
Stats.  84. 

Mackenzie,  Q.  C,  supported  the  rule.  The  note  as  it  is 
is  not  negotiable,  and  as  it  reads  it  is  notice  to  every  one 
that  Matthewson  is  the  owner  of  the  note,  and  alone 
entitled  to  the  money :  Edie  v.  East  India  Company,  2 
Burr.  1227;  Snee  v.  Prescott,  Atk.  249 ;  Byles  on  Bills,  98, 
120, 121.  The  case  of  Forman  v.  Wright,  11  C.  B.  481,  is  a 
direct  authority  in  support  of  the  sufficiency  of  the  second 
plea. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  case  of  Sigourney  v.  Lloyd,  8  B.  &;  C.  622,  estab- 
lished that  an  endorsation  on  a  bill  of  exchange  "  Pay  to 
Samuel  Williams,  Esq.,  of  London,  or  his  order,  for  my 
use''  had  the  effect  "of  preventing  a  subsequent  transfer  of 
the  bill  for  the  benefit  of  any  other  than  the  person  for 
whose  use  it  is  expressed  to  have  been  made  by  the 
endorsement  *  *  *  and  of  restraining  the  negotiability 
of  the  bill,  or  at  least  of  making  the  first  endorsee  (if  he 
takes  the  bill  with  those  words  on  it,  as  Williams  did  in 
this  case)  a  trustee  for  the  original  endorser.  *  *  * 
Such  an  endorsement  will  not  prevent  the  endorsee  from 
receiving  the  money  from  the  acceptor  when  the  bill  be- 
comes due.  If  he  pay  it  to  his  principal  all  will  be  we^l, 
but  the  endorsee  must  look  to  him  for  the  application  of 
it." — Per  Lord  Tenterden,  C.  J.  It  was  further  said  by  Mr. 
J ustice  Bayley  :  "  But  when  he  introduces  the  words  '  to 
my  use '  on  the  bill  itself,  he  notifies  to  the  world  that  he, 
the  party  endorsing,  has  not  given  to  the  endorsee  a  general 
unlimited  authority  to  apply  it  to  his  own  purposes,  but 
only  to  apply  it  to  the  use  of  him,  the  endorser.  *  *  * 
It  is  said,  why  introduce  the  words  '  or  order '  t  The  pur- 
poses of  the  endorser  may,  perhaps,  have  required  that  the 
bill  should  be  endorsed.  But  before  any  person  could 
honestly  take  that  bill  and  advance  money  on  it,  he  ought, 
seeing  the  words  '  for  my  use'  on  the  bill,  to  have  satisfied 
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himself,  from  the  correspondence  and  state  of  the  accounts 
batween  Sigourney   and   Williams,  whether  the  latter 
was  endorsing  it  for  the  benefit  of  Sigourney  or  for  him- 
'  self" 

No  doubt  then  Gordon  could  demand  the  money  as 
trustee  for  Matthewson,  or  endorse  it  over  for  the  like 
purpose,  and  his  endorsation  would,  as  a  consequence,  be 
restricted  to  that  extent. 

His  endorsee  would  (apart  from  the  Statute  referred  to 
in  the  argument)  be  bound  to  see  that  the  money  he  gave 
to  the  endorser  was  applied  by  him  for  Matthewson.  The 
endorsee  could  plainly  not  take  it  from  the  endorser  on 
account  of  a  purely  private  dealing  between  themselves, 
without  regard  to  the  interests  of  Matthewson. 

The  note,  though  restricted  as  to  the  application  of  the 
money  to  be  paid  upon  it,  is  certainly  negociable.  This 
plaintiff  as  endorsee  is  therefore  entitled  to  sue  in  his  own 
name. 

The  plea  denying  the  making  of  the  note  puts  in  issue 
the  fact  of  the  signature  being  that  of  the  defendant,  and 
that  he  put  it  there  with  the  intent  of  being  bound  by  it 
as  the  maker  of  the  note,  and  that  the  instrument  set  out 
is  the  one  he  signed  in  fact,  and  that  it  is  according  to  its 
legal  effect  the  same  as  the  one  declared  on. 

The  only  question  which  was  or  could  have  been  raised 
upon  this  plea  at  the  trial  was  whether  the  count  which 
set  out  a  note  payable  to  the  order  of  Gordon  was  sup- 
ported by  the  production  of  a  note  payable  to  the  order  of 
Gordon  for  William  Mattheivson.  And  we  think  the  note 
did  maintain  the  count,  and  that  there  is  no  variance.  The 
note  is  set  out  according  to  its  legal  efiect. 

The  right  of  action  and  of  transfer  were  both  vested  in 
Gordon.  There  is  no  plea  asserting  that  Gordon  endorsed 
the  note  in  violation  of  the  purpose  for  which  he  got  it,  or 
that  the  plaintiff  did  not  pay  Matthewson  or  see  that  Gor- 
don paid  him ;  or  that  there  has  been,  or  that  there  is  in- 
tended to  be  any  breach  of  trust  of  any  kind  towards  him. 

The  case  of  Evans  v.  Cramlington,  Garth,  5,  2  Vent.  307, 
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1  Show  A,  and  referred  to  in  8  B.  &  C.  627,  and  following 

pages,  is  not  unlike  the  present  case. 
This  disposes  of  the  first  plea. 

The  second  plea  sets  up  want  of  consideration,  ^nd  notice 
thereof  to  the  plaintiff  before  he  took  the  note.  Whether 
the  special  circumstances  detailed  in  the  plea  are  true  or 
not,  or  were  meant  to  be  admitted  or  taken  for  true  so  far  as 
the  disposal  of  that  issue  is  concerned,  I  cannot  make  out. 
All  I  know  is  that  the  finding  of  that  issue  one  way  or  the 
other  is  made  to  depend  upon  whether  the  notice  of  such 
facts  has  or  has  not  been  sufficiently  established  by  the 
information  communicated  by  the  note  itself  that  it  was 
made  for  William  Matthewson. 

The  defendant  may  shew  that  Matthewson  was  not 
entitled  to  the  money  in  question,  and  he  does  shew  that 
if  his  plea  be  true.  But  does  the  fact  of  the  note  being 
payable  to  Gordon  for  Matthewson  shew  that  fact  ?  We 
think  not.  It  would  be  and  is  notice  to  all  persons  of 
Matthewson's  rights  in,  to,  or  under  the  note,  as  against  or 
as  respects  Gordon  and  all  claiming  from  him.  But  this 
plea  is  not  in  assertion  of  Matthewson's  rights  as  against 
anybody ;  it  is  in  denial  of  his  rights  and  those  of  every- 
body else  upon  the  note.  And  it  is  plain  that  a  plea 
which  denies  his  rights  cannot  be  proved  by  the  produc- 
tion of  a  note  which  on  its  face  affirms  and  implies  the 
very  contrary,  namely,  that  he  has  those  rights  which  are 
impugned  by  the  plea.  The  note  is  evidence  only  for  the 
purpose  of  proving  that  the  defendant  did  not  give  to 
Gordon  a  general  unlimited  authority  to  apply  the  note  to 
his  own  purposes,  but  authority  only  to  apply  it  to  the  use 
of  Matthewson;  and  no  issue  has  been  raised  upon  that 
matter. 

The  rule  must  therefore  be  discharged. 


Mule  discharged. 
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WaDSWORTH  ET  AL.  V.  McDoUGALL. 
Arlificial  channel — Penning  back  ivater. 

The  plaintiffs  owned  land  on  the  River  Humber  on  which  there  was  a 
mill,  the  water  from  which  flowed  through  an  art  jiciul  channel  of 
about  700  feet  into  the  river.  Defendant  having  built  a  dam  by  which 
the  water  was  penned  back  in  this  channel,  so  as  to  obstruct  the  working 
of  plaintifi's'  mill  ai,d  the  natural  flow  of  the  stieam: 

Held,  that  the  plaintiffs  were  clearly  entitled  to  maintain  an  action 
therefor. 

The  declaration  alleged  that  the  plaintiffs  were  possessed 
of  certain  land  adjacent  to  the  River  Humber,  and  were 
also  possessed  of  a  certain  mill  erected  on  said  land,  and 
were  entitled  to  have  the  water  of  the  river  flow  by 
and  away  from  the  said  land  and  mill ;  and  that  the 
defendant  on  divers  days  and  times  penned  back  the  water 
of  the  river,  and  obstructed  the  same,  so  that  it  could  not 
flow  b]-  and  away  from  the  said  land  and  mill,  whereby 
the  water  of  the  river  overflowed  and  was  penned  back 
upon  and  over  the  said  land,  and  against  the  said  mill,  and 
could  not  flow  freely  from  the  same,  and  remained  so 
penned  back  for  a  long  space  of  time,  and  injured  the  said 
land,  and  deprived  the  plaintiffs  of  the  use  of  the  said 
mill ;  and  the  plaintiffs  have  been  put  to  great  trouble  and 
expence. 

Defendant  pleaded — 1.  Not  guilty. 

2.  That  the  land  was  not  the  plaintiffs'  as  alleged. 

The  cause  was  tried  before  Wilson,  J.,  without  a  jury, 
at  the  Toronto  Winter  Assizes  for  1870,  when  a  verdict 
was  entered  for  the  plaintiffs,  with  Is.  damages. 

In  Hilary  Term  last,  lilt  obtained  a  rule  oiisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  or  a  verdict  for 
defendant,  pursuant  to  leave  reserved,  the  Court  being  at 
liberty  to  draw  inferences  of  f^ct. 

The  evidence  given  on  the  part  of  the  plaintiffs  shewed 
that  they  were  the  owners  of  a  mill  built  on  part  of  lot  22, 
in  concession  C.  in  the  Township  of  Etobicoke.  The 
patent  for  the  land  was  issued  in  the  year  1854.  The 
water  from  the  mill  flowed  through  an  artificial  channel 
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into  the  river  about  700  feet.  The  channel  was  made 
before  the  purchase  from  the  government,  and  the  descrip- 
tion in  the  grant  of  the  part  of  the  lot  which  the  plaintiffs 
claimed  went  to  the  west  side  of  the  mill  race,  thence  down 
the  mill  race  to  its  confluence  with  the  River  Humber; 
thence  following  up  the  west  edge  of  the  river  against  the 
stream  to  the  limit  between  lots  22  and  23.  This  gave  aU 
the  land  on  22,  between  the  west  side  of  the  mill  race  and 
the  river  to  the  plaintiffs,  so  they  were  clearly  raparian 
proprietors  in  respect  of  that  land. 

The  evidence  shewed  that  before  the  dam  of  the  defend- 
ant was  built,  some  six  or  seven  years  ago,  there  was  no 
difficulty  in  using  the  plaintiffs'  mill;  the  water  flowed 
regularly  and  freely  from  it,  and  the  ice  was  kept  clear  in 
winter ;  but  since  the  erection  of  the  defendant's  dam  the 
flow  of  the  water  had  been  impeded,  so  that  the  plaintiffs' 
mill  could  not  at  times  work  at  all,  and  the  ice  formed  in 
the  mill  race  in  consequence  of  the  flow  of  the  water  having 
been  impeded. 

There  was  a  dam  built  on  the  place  now  owned  by  de- 
fendant more  than  twenty  years  ago  by  one  Rowland  Burr. 
The  plaintiff's  complained  of  it  and  brought  an  action,  and 
he  took  it  down.  Then  another  dam  was  erected  about 
seventeen  or  eighteen  years  ago ;  that  dam  was  down  for 
about  two  years,  and  five  or  six  years  ago  it  was  rebuilt. 
Last  summer  it  was  rebuilt  and  repaired,  and  raised  three 
or  four  inches.  The  dam  caused  back  water  to  within  130 
feet  of  the  plaintiffs'  mill  wheel. 

The  plaintift's'  miller  said,  when  he  came  there  seven 
years  ago  defendant's  dam  was  not  up;  there  is  a  great 
difference  now ;  there  was  no  back  water  then,  but  there 
is  now  ;  last  summer  defendant's  dam  was  raised,  and  the 
back  water  was  worse  in  the  plaintift's'  mill  than  it  had 
been  before.  ^ 

Another  witness  said  he  remembered  when  M(  Dougall 
built  the  dam ;  when  there  was  no  dam  below,  and  the 
plaintiffs'  mill  was  not  running,  the  race  would  be  dry ; 
the  witness  had  seen  it  frequently  when  the  mill  was  not 


V 

WADSWORTH  ET  AL.  V.  M'DOUGALL. 


371 


running.  Since  defendant's  dam  had  been  put  up  the  water 
was  backed  up  into  the  race  a  considerable  way ;  the 
water  when  it  could  run  off  from  the  race  would  not 
freeze ;  now  it  was  filled  with  ice  all  up,  and  there  was 
no  cause  for  this  but  the  dam  below.  Persons  who  cleaned 
out  the  race  in  the  fall  of  1855  said  it  was  perfectly  dry 
then,  and  no  water  or  mud.  McDougali's  dam  was  not 
then  up. 

Defendant  was  called,  and  said  the  dam  did  not  cause 
the  wcter  to  flow  back  into  the  tail  race  :  that  the  race 
had  been  deepened.  He  said  that  seventeen  years  ago  his 
dam  was  six  inches  clear  of  the  tail  race,  but  since  then 
the  race  had  been  deepened  more  than  eighteen  inches ; 
the  back  water  had  been  caused  by  the  deepening  of  the 
tail  race,  and  not  by  the  dam  below ;  the  water  at  his 
mill  stands  six  feet  head,  just  as  it  did  seventeen  years 
ago.  On  cross-examination  he  said,  perhaps  if  the  dam 
was  taken  down  there  would  be  no  water  in  the  tail  race. 
He  concluded,  however,  by  saying  the  dam  did  not  cause 
the  flow  of  the  water,  it  was  the  deepening  of  the  race. 

During  Easter  Term,  M.  C.  Cameron,  Q.  C,  shewed 
cause,  and  cited  Watson  v.  Ferine,  13  C.  P.  229  ;  Mitchell 
V.  Barry,  26  U.  C.  R.  416. 

.7.  H.  Cameron,  Q.  C,  contra.  The  injury  is  for  backing 
the  water  through  an  artificial  drain  or  water-course,  and 
the  question  is  whether  the  plaintiff  can  maintain  this 
action  therefor  as  a  riparian  proprietor, 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  evidence  shewed  bej^ond  a  reasonable  doubt  that 
when  there  was  no  dam  at  the  defendant's  place  where  the 
present  dam  is,  the  water  was  not  penned  back  into  the 
plaintiffs'  water-course  to  any  injurious  extent,  and  certainly 
not  to  the  extent  which  is  now  shewn  to  exist. 

Whether  this  efiect  is  produced  by  the  height  of  defend- 
ant's dam  forming  the  barrier  which  raises  the  water  to  the 
height  complained  of,  or  whether,  not  being  apparently  of 
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sufHcient  height  to  do  that,  it  really  retards  the  flow  of  the 
stream  so  as  to  prevent  the  water  discharging  as  fully  and 
freely  as  it  otherwise  would,  seems  to  be  of  little  conse- 
quence, so  long  as  the  effect  is  to  raise  the  water  on  the 
plaintiffs'  land  beyond  what  it  would  if  defendant's  dam 
were  not  there. 

I  do  not  understand  that  it  was  contended  on  the  argu- 
ment that  the  evidence  did  not  she  y  that  the  dam  caused 
the  water  to  flow  back  on  the  plaintiffs'  mill-race  more 
than  it  would  in  the  natural  flow  of  the  stream,  but  that, 
inasmuch  as  the  mill-race  was  an  artificial  excavation, 
therefore  the  plaintiffs  could  not  recover. 

Watson  V.  Ferine,  13  C.  P.  229,  is  an  express  authority 
on  that  point.  In  the  judgment  of  the  learned  Chief 
Justice  he  discusses  the  point,  and  considers  the  question 
of  riparian  rights  had  nothuig  to  do  with  the  plaintiff's 
claim  any  more  than  if  the  owner  of  land  through  which 
a  stream  passed  were  to  pen  it  back  so  as  to  flood  a  cellar 
which  drained  into  that  stream,  both  cellar  and  drain 
of  course  being  of  artificial  formation. 

The  other  written  judgment  in  the  case  puts  it  on. the 
ground  that  the  owner  of  the  artificial  excavation  was  also 
riparian  proprietor  of  a  small  piece  of  the  land  adjoining 
the  water-course,  the  natural  flow  of  which  was  obstructed 
by  the  dam  of  the  defendant,  the  substantial  injury  being 
to  his  miJ,  as  in  this  case. 

In  both  views  that  case  sustains  the  plaintiffs'  action 
here,  and  this  rule  must  be  discharged. 

Rule  discharged. 
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Brown  v.  The  Corporation  of  the  Town  of  Belleville. 

Corporation — Contract  not  vndcr  seal — Liability. 

The  defendants  wished  to  dred  re  tbeir  harbour,  and  the  plaintiff  had 
a  dredge,  then  in  the  iSitate  of  New  York,  which,  after  negotiations  with 
the  ciiairman  of  the  committee  on  harbour  and  town  prope  ty,  he 
offered  to  lend  to  the  corporation  on  certain  terms,  one  of  which  was 
that  the  corporation  should  pay  the  cost  of  its  transport  to  Belleville. 
The  committee  reported  and  recommended  this  offer  to  the  council,  and 
it  was  adopted,  and  the  chairman  then  told  the  plaintiff  to  brinj?  the 
dred^'e  to  BiUeville,  which  he  did,  at  a  cost  of  $373.  The  committee 
afterwards  decided  to  let  out  the  dredging  by  contract  to  another  person. 

Held,  that  the  corporation  were  liable  to  the  plaintiff  for  the  cost  of 
bringing  the  dredge,  although  there  was  no  contract  under  seal. 

Declaration.  First  count,  on  an  agreement  that  if  the 
plaintiff  would  bring  to  the  town  of  Belleville,  from  Broome 
county,  in  the  State  of  New  York,  a  certain  dredging 
machine  which  the  plaintiff  had  there,  to  be  used  by  the 
defendants  in  the  work  of  dredging  the  harbour  within  the 
limits  of  the  town  of  Belleville,  which  dredging  was  about 
to  be  undertaken  by  the  defendants,  and  in  consideration 
that  the  plaintiff  would  allow  the  said  machine  to  be  used 
in  the  work  of  dredging  the  said  harbour,  (he  defendants 
agreed  to  pay  the  plaintiff  all  expenses  incurred  in  the 
transportation  of  the  machine  from  Broome  County  to 
Belleville,  and  to  keep  the  same  in  good  repair,  and  to 
return  the  same  in  as  good  order  as  the  defendants  received 
it,  and  to  pay  the  plaintiff  for  the  use  of  the  said  machine 
by  the  defendants  ten  per  cent,  per  annum  upon  the  sum 
which  the  plaintiff  had  paid  for  the  machine.  And  the 
plaintiff  alleged  that,  relying  on  the  promise  of  defendants, 
he  caused  the  machine  to  be  transported  from  Broome  county 
to  Belleville,  and  placed  the  same  upon  wharves  in  the  said 
harbour,  of  all  which  the  defendants  then  had  notice.  Yet 
the  defendants,  in  violation  of  their  agreement  in  that  behalf, 
refused  to  receive  the  said  machine,  although  requested  so  to 
do,  and  refused  to  employ  the  same  in  the  work  of  dredging 
the  said  harbour,  but,  on  the  contrary,  employed  another 
dredging  machine  for  the  said  work,  and  refused  to  pay 
the  plaintiff  the  expenses,  costs,  and  charges,  in  transport- 
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ing  the  said  machine  to  Belleville,  whereby  the  plaintiff 
has  suffered  great  loss  and  damage. 

Common  counts  were  added,  for  work  and  materials,  &;c. 

Defendants  pleaded,  to  the  first  count : — 

1.  That  they  did  not  agree  as  alleged. 

2.  That  the  plaintiff  did  not  bring  the  machine  to  the 
town  of  Belleville  as  alleged. 

And  to  the  second  count,  never  indebted. 

The  cause  was  tried  at  the  Spring  Assizes  for  1870,  at 
Belleville,  before  Gwynne,  J. 

The  evidence  shewed  that,  in  1868,  A.  Diamond,  Esq., 
was  appointed  chairman  of  the  committee  on  harbour  and 
town  property.  Under  the  by-law  to  regulate  proceedings 
and  establish  rules  of  order  in  the  town  council,  by  the 
41st  c'ause,  committees  appointed  were  to  report  on  aYiy 
subject  referred  to  them  by  the  council  a  statement  of  the 
fiicts,  and  also  their  opinion  thereon,  in  writing,  and  it 
should  be  the  duty  of  the  chairman  to  sign  the  report  and 
bring  up  the  same. 

By  sec.  53,  no  money  appropriation  should  be  finally 
entered  upon  by  the  council  until  it  should  be  referred  to 
the  standing  committee  on  finance  and  assessment,  and  no 
money  should  be  paid  nor  any  expenditure  be  authorized 
by  any  member  of  the  council,  without  a  resolution  of  the 
council  ordering  the  same  and  specifying  the  amount. 

During  the  early  part  of  the  summer  of  1858,  appre- 
hensions were  felt  that  steamers  and  other  vessels  would 
not  be  able  to  get  into  the  harbour  in  consequence;  of  the 
filling  up  of  the  same  with  saw-dust,  and  the  committee  on 
harbour  and  town  property  had  communications  with  the 
plaintiff  on  the  subject,  and  a  plan  was  discussed  between 
the  chairman  of  the  committee,  Mr.  Diamond,  and  Mr. 
Brown,  by  which  they  expected  to  clean  out  the  harbour. 
On  the  6th  of  May,  1868,  a  report  was  made  to  the  council, 
which,  after  reciting  their  inability  to  induce  the  govern- 
ment to  aid  them,  stated  they  had  ])ut  themselves  in  com- 
munication with  Alexander  Brown,  Esq.,  of  Belleville,  who 
owned  a  dredge  in  every  way  suitable  for  the  purpose,  as  the 
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committee  were  advised,  which  was  then  in  the  State  of 
New  York,  and  which  Mr.  Brown  had  consented  to  loan 
to  the  corporation  to  use  for  dredging  the  harbour,  and 
also  to  build  a  scow  to  receive  the  dredge  when  it  arrived, 
on  condition  that  the  corporation  would  pay  the  cost  of 
transport  to  Belleville,  and  pay  him  for  the  use  of  the 
dredge  a  sum  not  exceeding  ten  per  cent,  per  annum  on 
the  actual  cash  value  of  the  dredge  and  the  scow  whilst 
the  same  were  employed  by  the  corporation.  *  *  *  The 
corporation  to  keep  the  machinery  in  good  order,  and  to 
return  the  dredge  in  good  condition,  ordinary  wear  and 
tear  alone  excepted.  The  agreement  to  be  subject  to  a 
vote  of  the  people  to  raise  funds  for  dredging  the  harbour, 
and  all  expenses  connected  therewith. 

The  committee  considered  the  offer  a  very  favorable  one, 
and  recommended  the  same  for  acceptance  by  the  council. 

The  report  of  the  committee  was  presented  to  the 
council  and  adopted.  The  clerk  of  the  council  said  the 
usual  practice  was  for  the  report  to  be  read  in  council 
after  it  was  presented  by  the  chairman ;  then  a  motion 
was  made  for  its  reception,  and,  that  being  carried,  a 
motion  for  its  adoption  was  made.  If  adopted,  it  was 
customary  for  the  council  to  proceed  on  the  report  with- 
out any  further  resolution  of  the  council.  If  a  report 
were  made  requiring  a  specific  sum  of  money,  it  would  go 
into  a  committee  of  ways  and  means.  The  i  a  variable 
practice  was,  when  a  report  was  adopted  by  resolution 
of  the  council,  the  committee  having  charge  of  the  matter 
reported  upon  proceeded  with  it. 

After  the  adoption  of  the  report,  Mr.  Diamond,  the 
chairman,  saw  the  plaintifi'  and  concluded  the  arrangement 
with  hi  in,  and  told  him  to  bring  the  dredge.  The  chair- 
man had  some  difficulty  in  then  getting  him  to  consent  to 
do  so,  in  consequence  of  his  having  taken  offence  at  some- 
thing said  in  the  council.  The  amendment  to  the  report, 
that  the  agreement  was  to  be  subject  to  the  vote  of  the 
people  to  raise  funds  for  dredging  the  harbour,  having 
been  made  in  council,  Mr.  Diamond  called  the  plaintiff  's 
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attention  to  it,  and  the  risk  he  ran  of  the  by-law  passing. 
He  assured  him  he  thought  it  would  pass.  Thereupon 
the  plaintiff  sent  for  the  dredge,  and  had  it  brought  to 
Belleville.  The  expense  of  bringing  it,  $373.50,  was  the 
amount  of  the  verdict. 

On  the  17th  of  June,  the  harbour  committee  again 
rsported  that  they  had  had  under  consideration  the 
cheapest  and  best  mode  of  carrying  out  the  work  of 
dredging  the  harbour,  and  had  consulted  persons  of  ex- 
perience, and  heard  recommendations  as  to  the  propriety 
of  letting  the  same  out  by  contract  at  so  much  a  cubic 
yard,  or  at  a  round  sum  for  the  whole  work.  The  com- 
mittee were  not  prepared  to  recommend  the  conclusion 
of  any  negotiations  until  the  by-law  for  raising  the  money 
for  the  work  was  confirmed  and  finally  passed. 

At  this  time  the  by-law,  which  was  passed  on  the  15th 
July,  had  been  advertised,  but  not  passed. 

The  preamble  of  the  by-law  stated  that  the  council  had 
resolved  to  erect  and  put  in  efficient  repair  the  bridges  in 
the  town,  and  also  to  dredge  or  deepen  the  harbour,  and 
it  had  been  ascertained  that  the  same  would  require  an 
expenditure  of  $12,000,  i.e.,  $6,000  for  bridges,  and  $6,000 
for  the  harbour ;  and  it  was  deemed  advisable  to  borrow  the 
same  on  the  credit  of  the  town  for  a  period  of  20  years, 
and  to  issue  debentures  for  the  same.  Then  followed  the 
clauses  authorizing  the  borrowing  of  the  money,  &;c.  The 
votes  of  the  electors  were  to  be  taken  on  it  on  Monday, 
6th  July,  and  it  was  passed  by  the  council  on  the  15th 
July. 

On  the  same  day  the  harbour  committee  reported  that 
they  had  unanimously  decided  that  it  was  desirable  that 
the  work  of  dredgi  ig  the  harbour  should  be  let  out  by 
contract  at  a  certain  sum  per  cubic  yard,  measured  on  the 
scow  after  the  same  had  been  excavated,  the  work  to  be 
executed  as  the  committee  might  from  time  to  time  direct, 
duly  reporting  to  the  council  as  the  work  progressed.  The 
committee  desired  to  be  authorized  to  advertise  for  tenders 
for  the  work,  requiring  those  who  tendered  to  state  at 
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what  price  per  cubic  yard  they  would  perform  such  work, 
providing  the  dredge,  scow,  and  all  necessary  apparatus, 
and  also  requiring  the  parties  tendering  to  state  at  what 
time  they  would  be  enabled  to  commence  operations  in 
case  the  tender  should  be  accepted.  This  report  was  also 
adopted  by  the  council. 

The  committee  in  the  meantime  had  seen  a  plan  of  a 
dredge  which  it  was  thought  would  be  better  for  working 
in  saw  dust  than  the  plaintiff's,  and  they  finally  decided 
to  let  the  contract  for  dredging  the  harbour  to  Mr.  Hayden, 
who  used  the  new  style  of  dredge,  and  a  contract,  under 
the  seal  of  the  corporation,  was  entered  into  with  Hayden. 
In  the  meantime  the  plaintiff's  dredge  had  been  brought 
to  Belleville,  at  an  expense  of  over  S300,  and  was  not  then 
required  for  the  use  of  the  corporation.  There  was  evi- 
dence given  to  shew  that  the  corporation  had  recognized 
the  contracts  of  the  committee  after  their  I'eports  had  been 
made,  and  paid  for  the  work  done  in  the  same  way  that 
this  was,  though  there  was  no  written  agreement  or  contract 
under  seal :  that  sidewalks,  involving  a  large  expenditure, 
had  been  constructed  in  this  way,  and  a  bridge  afso  built  for 
the  corporation,  though  there  was  no  contract  under  seal. 

Another  by-law  was  passed  in  December,  but  that  was 
to  remedy  some  technical  defects  in  the  former  one,  and 
seemed  to  be  of  no  particular  importance  as  far  as  the 
matters  in  question  in  this  suit  were  concerned. 

The  plaintiff  had  a  verdict  for  $373.50,  with  leave  re- 
served to  the  defendants  to  move  to  enter  a  nonsuit. 

In  Easter  Term  last,  Flint,  for  defendants,  obtained  a 
rule  nisi  to  enter  a  nonsuit  or  verdict  for  defendants,  pur- 
suant to  leave  reserved,  on  the  following  grounds  : — 

1.  That  the  agreement  mentioned  in  the  report  of  the 
6th  May,  1868,  was  to  be  subject  to  a  vote  of  the  people 
^  to  raise  funds  for  dredging  the  harbour,  and  all  expenses 
connected  therewith,  which  never  having  been  done  under 
that  report,  there  was  no  concluded  agreement  with  the 
plaintiff. 
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2.  That  on  the  15th  July,  1868,  the  council  adopted  a 
report  breaking  off  the  negotiations  with  the  plaintiff,  the 
same  day  that  the  vote  was  taken  on  the  by-law. 

8.  That  the  plaintiff  had  no  right  to  act  until  the  vote 
was  taken  and  the  by-law  passed. 

4  That  by  the  report  of  the  6th  May,  1868,  the  agree- 
ment was  to  be  subject  to  a  vote  of  the  people,  and  the 
agreement  of  the  plaintiff  could  not  have  been  concluded, 
from  the  terms  of  the  report,  until  the  vote  had  been 
taken,  and  on  the  same  day  the  vote  was  taken  the  agree- 
ment was  rescinded. 

5.  The  agreement  under  which  the  plaintiff  sues  is  not 
under  the  seal  of  the  corporation,  and  is  not  binding  on  them. 

6.  That  the  by-law  passed  on  the  15th  July,  1868,  was 
bad,  and  no  other  by-law  to  carry  out  the  terms  of  the 
report  of  the  6th  May,  1868,  was  passed  until  the  7th 
December,  whereas  the  agreement  with  the  plaintiff  was 
rescinded  on  the  18th  July,  1868,  before  the  by-law  of 
December,  1868,  and  yet  all  the  expenses  were  incurred, 
and  dredge  brought,  in  May,  1868,  before  the  time  allowed 
by  the  report  of  6th  May,  1868. 

John  Bell,  Q.C.,  of  Belleville,  shewed  cause.  The  matter 
done  or  to  be  done  under  the  agreement  was  within  the 
power  of  the  corporation  to  do,  and  being  reduced  to 
writing  in  the  shape  of  a  report  adopted  by  the  council, 
the  agreement  was  binding  on  the  corporation  to  the  ex- 
tent that  it  y^SiB  performed  by  the  plaintiff :  Perry  v.  The 
Corporation  of  Ottaiva,  23  U.  C.  R.  391. 

Flint,  contra.  The  evidence  shews  that  the  engagement 
to  bring  over  the  dredge  was  made  in  the  middle  of  April, 
whilst  the  report  was  not  made  until  the  6th  May,  and  is 
then  to  be  subject  to  a  vote  of  the  ratepayers.  The  next 
report  of  the  committee  was  on  the  17th  of  June,  and  the 
by-law  passed  on  the  15th  July  was  bad,  and  the  only 
operative  by-law  was  that  passed  in  December,  long  after 
the  bargain  was  made :  Wingate  v.  The  Enniskillen  Oil 
Refining  Co.,  14C.P.  380;  McLean  v.  Corporation  of  Brant- 
ford,  16  U.  C.  R.  347 ;  Nicholson  v.  Guardians  of  Bradfield 
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Union,  L.  K  1  Q.  B.  620;  Add.  Con.  700;  Calvin  v.  Provin- 
cial Ins.  Co.,  20  CP.  21, 267;  Mayor  of  Ludlow  v.  Charlton, 
6  M.  &  W.  815  ;  Arnold  v.  Maijor  of  Poole,  4  M.  &  G.  860 ; 
Diggle  v.  London  and  Blackvjall  Railway  Co.,  5  Ex.  442 ; 
London  Dock  Co.  v.  Sinnott,  27  L.  J.  Q.  B.  129.  Here  the 
defendants  received  nothing  from  the  plaintiff.  He  merely 
brought  his  own  property  from  the  United  States  to  Canada 
At  his  own  expense.  As  far  as  he  is  concerned,  no  part  of 
it  comes  within  the  rule  laid  down  in  L.  R.  1  Q.  B.  620. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  is  not  suggested  that  it  was  not  within  the  scope  and 
authority  of  the  defendants  as  a  corporation  to  enter  into 
an  agreement  of  the  kind  which  the  plaintiff  contends 
was  made  with  him.  The  only  ground  urged  is,  that  they 
did  not  execute  the  agreement  under  their  seal,  and,  being 
a  corporation,  are  not  bound  by  it. 

The  Courts  in  England,  from  time  to  time,  have  been 
inclined  to  hold  that  when  the  contract  is  within  the 
scope  and  powers  of  the  corporation  it  is  good,  though  not 
under  seal.  Many  of  the  cases  are  in  relation  to  trading 
corporations  and  their  contracts,  and  in  one  of  the  recent 
decisions  Chief  Justice  Cock  burn  speaks  of  the  rule  requir- 
ing the  corporation  to  execute  contracts  under  seal  as  "  a 
relic  of  barbarous  antiquity."  (a) 

Though  many  of  the  cases  arise  out  of  contracts  with 
trading  corporations,  they  are  not  all  so.  But  as  to  other 
corporations,  when  they  have  received  the  benefit  of  the 
agreement  which  has  been  executed,  the  Courts  have  held 
them  bound  by  it  to  the  extent  of  paying  for  that  which 
has  been  performed.  Most  9f  the  cases  are  referred  to  in 
Nicholson  v.  The  Guardians  of  the  Bradfield  Union,  L.  R. 
1  Q.  B.  620;  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R. 
3  C.  P.  463 ;  S.  C.  in  Ex.  Ch.,  L.  R.  4  C.  P.  617. 

In  Pirn  V.  The  Municipal  Council  of  Ontario,  9  C.  P. 
304,  the  Court  of  Appeals  in  this  country,  ten  years  ago, 
in  relation  to  municipal  corporations,  carried  the  law  as  far 
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if  not  farther  than  it  has  gone  in  England  in  relation  to  the 
liability  of  similar  bodies  there  on  contracts  not  under  seal. 

Perry  v.  The  Corporation  of  Ottawa,  23  U.  C.  »K  391, 
seems  to  me  to  be  a  strong  authority  in  favor  of  the  plain- 
tiff. There  a  committee  of  the  corporation  was  authorized 
to  treat  with  and  recommend  to  the  council  an  engineer 
for  making  surveys,  &;c.,  for  supplying  the  city  with  water, 
and  making  application  to  the  government  for  the  site  of 
a  reservoir.  The  chairman  of  the  committee  employed  the 
plaintiff  to  make  plans,  which  the  Commissioner  of  Public 
Works  required  to  see,  and  one  of  the  committee  wrote  to 
the  plaintiff  to  come  to  Quebec  to  assist  in  pressing  the 
application  for  a  site,  which  he  did ;  the  chairman  also  told 
him  to  go ;  and  the  report  of  the  proceedings  was  approved 
by  the  Council.  The  Court  held  the  plaintiff  entitled  to 
recover. 

Here  the  Harbour  Committee  had  been  apparently  spe- 
cially charged  with  looking  after  the  harlDOur,  and  endea- 
vouring to  obtain  a  dredge  to  clean  it  out,  and  devising 
other  means  to  get  rid  of  the  saw-dust  that  was  filling  it 
up.  The  expense  attending  these  other  proceedings  appear 
to  have  been  paid  by  defendants  without  question. 

Having  failed  to  obtain  a  dredge  from  the  Board  of 
Works,  or  any  other  material  aid  from  the  government, 
they  wisely  concluded  they  had  better  help  themselves. 
Learning  that  the  plaintiff  was  the  owner  of  a  dredge 
which  was  then  in  the  United  States,  the  committee  per- 
suaded him  to  offer  to  send  for  it,  and  to  let  them  have  it 
on  certain  terms ;  the  first  stipulation  in  the  agreement 
being,  that  he  shall  send  for  the  dredge  and  bring  it  to 
Bellevillle,  doubtless  that  there  may  be  no  delay  in  the 
matter.  The  evidence  shews  that  the  committee  were 
under  the  impression  that  it  would  be  for  the  interest  of 
the  town  to  have  the  dredging  done  before  the  water  in 
the  river  was  low,  or  the  current  slackened.  The  com- 
mittee report  the  offer  to  the  council,  say  they  consider  it 
very  favourable,  and  recommend  the  same  for  acceptance 
by  the  council.    The  council  adopt  the  report  of  the  com- 
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mittee,  and  the  chairman  informs  the  plaintiff  of  it,  and 
persuades  him  to  send  for  the  dredge  at  once,  which  he 
does,  and  expends  money  to  the  extent  of  over  $800  in 
bringing  it  to  Belleville. 

In  the  meantime  the  committee  think  a  more  favour- 
able arrangement  can  be  made  for  the  interest  of  the  town, 
and  after  the  arrival  of  the  dredge  advertise  for  proposals 
to  do  the  dredging,  the  contractor  furnishirg  the  dredge 
and  all  the  implements,  &;c.  They  do  not  carry  out  the 
arrangement  to  use  the  plaintiff's  dredge,  and  finally 
decline  paying  him  the  money  he  has  expended  in  good 
faith  in  carrying  out  the  arrangement  he  entered  into  with 
their  express  approval. 

The  agreement  was  to  be  subject  to  a  vote  of  the  people 
to  raise  the  funds,  if  that  would  make  any  difference,  and 
that  vote  was  obtained  long  before  this  action  was  brought. 

There  may  be  some  nice  distinctions  drawn  between  this 
case  and  some  of  the  decided  cases,  but  we  think  the  law 
now  has  gone  so  far  that  when  a  contract  has  been  entered 
into  by  the  express  direction  of  the  corporation,  and  has 
been  performed  by  the  party,  and  the  corporation  has 
received  the  advantage  of  it,  the  corporation  cannot  set 
up  as  a  defence  that  the  contract  was  not  under  seal, 
always  assuming,  of  course,  that  what  was  contracted  for 
was  a  matter  within  the  scope  and  powers  of  the  corpo- 
ration to  contract  for. 

Now  here  the  plaintiff  did  bring  his  dredge  to  Belleville 
to  be  used  by  the  defendants.  It  is  highly  probable  that  the 
bringing  of  it  was  of  real  advantage  to  the  defendants.  The 
article  is  an  expensive  one  to  construct  and  there  are  not 
many  of  them  in  use,  and  in  seeking  offers  for  the  work 
they  required  done,  the  fact  that  there  was  a  dredge  in  the 
town,  the  use  of  which  could  be  had  for  the  work,  would 
be  likely  to  induce  more  favourable  offers  than  if  it  had  not 
been  there.  The  corporation  having  received  the  advan- 
tage of  the  expenditure  made  by  the  plaintiff  at  their 
express  request,  ought  not,  according  to  the  modern  rule 
which  has  been  laid  down  in  the  decided  cases,  to  be 
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allowed  now  to  set  up  the  want  of  the  seal  to  relieve  them 
from  repaying  the  money  which  the  plaintiff  spent  in  good 
faith  at  their  request,  in  accordance  with  his  agreement, 
from  which  they  have  apparently  derived  benefit. 
We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Owens  v.  The  Quebec  Bank. 

Bankers — Deposit  of  check  with — Presentment — Dishonor—^ Liability . 

The  plaintiff  having  a  bank  account  with  defendants'  agency  at  St. 
Catharines,  deposited  'with  them  on  Saturday  morning,  about  11.30,  a 
cheque  of  one  C.  on  another  bank,  in  the  same  place,  for  $350,  pay- 
able to  the  plaintiff  or  bearer,  and  not  endorsed.  The  sum  was 
credited  in  the  plaintiff's  pass  book  as  cash,  and  the  cheque  stamped 
with  a  stamp  used  by  defendants  as  "The  property  of  the  Quebec 
Bank,  St.  Catharines."  On  Monday  moning  it  wag  presented  for 
payment  and  dishonoured;  but  it  would  have  been  paid  if  presented 
on  Saturday  before  the  bank  closed,  which  was  about  one  o'clock. 
The  defendants  having  charged  the  amount  of  the  cheque  to  the 
plaintiff,  he  sued  them  for  money  had  and  received  and  money  lent. 

Held,  that  he  could  not  recover,  for  defendants  were  not  guilty  of 
laches ;  and  sembLe,  that  they  could  have  recovered  back  the  amount 
from  the  plaintiff,  even  if  they  had  paid  it  to  him. 

Declaration  for  money  had  and  received,  money  lent, 
money  paid,  and  interest. 
Plea,  never  indebted. 

The  cause  was  tried  at  the  last  Spring  Assizes  for  the 
County  of  Lincoln,  before  Wilson,  J.,  without  a  jury. 

The  facts  appeared  to  be  that  the  plaintiff  kept  a  bank 
account  with  defendants,  commencing  about  two  years 
before  the  transaction  out  of  which  the  dispute  arose 
took  place. 

On  Saturday,  25th  September,  about  half-past  eleven, 
a.  m.,  the  plaintiff  sent  to  deposit  with  defendants  $13  in 
bank  notes,  and  one  John  D.  Culver's  cheque  on  the 
Niagara  District  Bank,  at  St.  Catharines,  payable  to  the 
plaintiff,  or  bearer,  for  $350. 

The  deposit  ticket  was  put  in.    It  commenced  :  "  Quebec 
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Bank,  St.  Catharines,  September  25th,  1869. — Deposit  to 
the  credit  of  P.  B.  Owens,  the  sum  of 

11  X  1     $  11 
1x2=$  2 

Then  other  blanks  for 
billsof  larger  amounts,  The  initials  of 

such  as  $4,S5,  SIO,  &c.    the  clerk. 

S13 

Cheque  350 
$363 

The  bank  pass  book  was  sent  at  the  same  time  with  the 
deposit,  and  was  brought  back  shortly  after,  with  the  entry- 
opposite  the  25th  September,  "  cash,  $363." 

The  cheque  itself  was  stamped  by  the  officer  of  the  bank 
with  a  stamp  which  they  used  "  The  Property  of  the 
Quebec  Bank,  St.  Catharines."  It  was  presented  at  the 
office  of  the  Niagara  District  Bank,  which  was  in  the  same 
town  with  the  agency  of  defendants'  bank  where  the  plain- 
tiff kept  his  account,  on  Monday  morning,  the  27th,  and 
was  dishonoured,  of  which  notice  was  given  to  the  plaintiff. 

Tf  the  cheque  had  been  presented  at  any  time  on  Satur- 
day before  the  bank  closed,  which  was  about  one  o'clock,  it 
would  have  been  paid.  The  plaintiff  said  the  cheque  was 
deposited  as  cash,  not  for  collection.  In  concluding  his 
evidence  he  said  he  had  a  running  account  with  defendants, 
and  deposited  the  cheque  with  them. 

There  was  evidence  given  that  it  was  not  usual  amongst 
other  bank  agencies  and  offices  to  take  cheques  unless 
marked  good  by  the  officer  of  the  bank  on  which  they  were 
drawn,  and  if  any  officer  of  the  bank  did  so  he  would 
become  personally  liable. 

On  Monday,  after  the  cheque  had  been  refused  payment, 
defendants'  agent  took  it  to  the  plaintiff'  and  offered  it  to 
him,  and  wished  him  to  sign  a  cheque  for  $350,  the  amount 
of  it.  This  he  declined  to  do,  and  that  amount  was  charged 
to  him  in  account  on  Monday,  to  cover  the  dishonoured 
cheque. 
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The  defendants'  agent  was  called,  and  stated  that  he 
received  the  cheque  in  good  faith,  supposing  it  would  be 
paid  on  Monday  by  the  Niagara  District  Bank.  He  said 
he  stamped  with  the  stamp  referred  to  any  paper  that 
came  into  his  hands  for  defendants  :  that  he  had  no  instruc- 
tions  as  -to  taking  cheques  that  were  unmarked  :  that  he 
never  asked  any  one  to  indorse  a  cheque  payable  to  bearer  : 
that  he  did  not  require  a  cheque  drawn  by  one  whose  insol- 
vency might  be  doubted  to  be  accepted  by  the  bank  on 
which  it  was  drawn,  if  deposited  by  a  customer  whose 
solvency  was  undoubted ;  if  he  considered  the  depositor 
doubtful,  he  might  carry  it  to  his  credit  before  acceptance, 
but  would  not  allow  him  to  draw  against  it  without  its 
first  being  accepted.  He  never  remembered  asking  a  person 
to  endorse  a  cheque  payable  to  bearer,  if  the  drawer  was 
doubtful  and  the  customer  good,  and  the  cheque  left  on 
deposit.  He  said  if  the  plaintiff  had  drawn  a  cheque  five 
minutes  after  he  had  deposited  the  cheque  he  would  have 
paid  it,  or  if  he  had  asked  him  for  cash  on  the  cheque  on 
the  25th,  he  would  have  cashed  it.  He  might  not  have 
done  it  for  a  stranger,  but  the  plaintiff  was  good  and  was 
a  customer. 

A  verdict  was  rendered  for  the  defendants,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  he  was  entitled  to  recover  on  the 
evidence. 

Duiing  this  term  Harrison,  Q.  C,  obtained  a  rule  nisi, 
pursuant  to  leave  reserved,  to  enter  a  verdict  for.the  plain- 
tiff for  $350. 

James  Miller  shewed  cause.  The  cheque  was  dishonored 
and  the  plaintiflf  had  notice  of  it.  It  was  presented  in  due 
time,  and  even  if  the  plaintiff  had  actually  received  the 
money  on  the  cheque,  he  would  have  been  liable  to  have 
been  sued  for  money  had  and  received  to  recover  it  back  : 
Timmins  v.  Oibbijis,  18  Q.  B.  722 ;  Woodland  v.  Fear,  7 
E.  &  B.  519 ;  Jones  v.  The  Bank  of  Montreal,  29  U.  C.  R 
448;  Giles  v.  Perkins,  9  East  12. 
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ITarrison,  Q.  C,  contra.  Was  the  cheque  received  as 
cash  ?  It  was  not  "  entered  short"  in  defendants  books,  as 
it  is  called,  as  mentioned  in  Giles  v.  Perkins,  9  East  12,  but 
was  credited  as  cash,  and  marked  as  defendants'  property^ 
and  was  not  indorsed  by  the  plaintiff.  It  was  also  entered 
in  the  plaintiff's  pass  book  as  cash.  If  defendants'  ag^nt 
had  refused  to  take  the  cheque  as  cash,  the  plaintiff  could 
have  sent  to  the  Niagara  District  Bank  and  got  the  money. 
If  it  had  been  paid  over  to  an  individual  who  received  it 
as  cash,  he  would  have  been  obliged  to  bear  the  loss  :  Geo- 
hegan  v.  Lawson,  13  U.  C.  R.  495  ;  Eedpathv.  Kolfage,  16 
U.  C.  R.  433;  S  siith  v.  Biichan,  27  U.  C.  R.  108.  If  the 
cheque  became  the  property  of  the  defendants,  as  the 
evidence  wiil  warrant  us  in  assuming,  then  they  must  bear 
the  loss.  If  only  taken  to  collect,  they  should  not  have 
marked  it  as  their  own,  and  should  have  presented  it  in 
due  time,  which  they  did  not  do.  They  should  have  pre- 
sented it  the  same  day,  in  which  there  was  ample  time.  In 
England  there  is  a  cu.stom  established,  but  here  there  is 
none,  and  the  defendants  were  guilty  of  laches  :  Ex  parte 
Pease,  1  Rose  240 ;  Ex  parte  the  Wakefield  Bank,  lb.  243, 
250 ;  Thompson  v.  Giles,  2  B.  &  C.  422  ;  Ex  parte  Oursell, 
Be  Julians,  Ambler  297 ;  Ex  parte  Roberts,  2  Cox  Ch. 
Cas.  171;  Collins  v.  Martin,  1  B.  &;  P.  648;  Bolton  v. 
PalLr,  lb.  539  ;  Ex  parte  Dumas,  1  Atk.  232;  Rickford 
V.  Ridge,  2  Camp.  537  ;  Hare  v.  Henty,  10  C.  B.  N.  S.  65. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

First,  as  to  the  laches  of  defendants  in  not  presenting  the 
cheque  in  due  time.  The  law  on  the  subject  of  presentment 
is  laid  down  in  Byles-on  Bills,  9th  ed.,  p.  19,  that  it 
must  be  a  reasonable  time.  "'The  result  of  the  cases,' 
says  Tindal,  C.J.,  '  from  Rickford  v.  Ridge  to  Boddington 
V.  Schlencker,  is,  that  the  party  receiving  a  cheque  has 
till  the  following  day  to  present  it,  where  there  are  the 
ordinary  means  of  doing  so.'  Formerly  it  was  held  that 
the  cheque  must  be  presented  on  the  morning  of  the 
next  day ;  it  is  now,  however,  jfirmly  established  that  the 
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holder  has  the  whole  of  the  banking  hours  of  the  next 
day  within  which  to  present  it."  At  page  202  it  is  laid 
down  :  "  A  man  taking  a  bill  or  note  payable  on  demand> 
or  a  cheque,  is  not  bound,  laying  aside  all  other  business, 
to  present  or  transmit  it  for  payment  the  very  first  oppor- 
tunity. It  has  long  since  been  decided,  in  numerous  cases, 
that,  though  the  party  by  whom  the  bill  or  note  is  to  be 
paid  live  in  the  same  place,  it  is  not  necessary  to  present 
the  instrument  for  payment  till  the  morning  next  after  the 
day  on  which  it  was  received.  And  later  cases  have 
established  that  the  holder  of  a  cheque  has  the  whole  of 
the  banking  hours  of  the  next  day  within  which  to  pre- 
sent it  for  payment." 

Moule  V.  Brown,  4  Bing.  N.  C.  266,  is  the  case  where 
Tindal,  C.  J.,  sums  up  the  law.  The  facts  of  that  case  may 
well  be  referred  to  as  shewing  what  view  we  ought  to 
take  of  this.  There  the ,  plaintiff  declared  on  a  banker's 
cheque  for  £27,  drawn  by  one  Fry  on  Moger  &  Co.,  bankers 
in  Bath,  payable  to  bearer,  delivered  by  Fry  to  the  defend- 
ant, and  by  the  defendant  transferred  to  the  Banking 
Company  of  which  the  plaintiff  was  the  public  officer. 
Averment,  that  Moger  &  Co.  did  not  pay  the  cheque,  though 
duly  presented,  whereof  defendant  had  notice.  The  second 
and  fourth  pleas  alleged  that  the  cheque  was  not  duly  pre- 
sented to  Moger  &  Co.  for  payment.  The  facts  were, 
that  the  Banking  Company's  chief  office  was  at  Melksham, 
and  they  had  a  branch  oflBce  at  Malmesbufy,  about  eighteen 
miles  from  Melksham,  which  is  twelve  miles  from  Bath. 
On  Tuesday,  28th  March,  defendant  having  received  the 
cheque  from  Fry  in  payment  of  goods,  obtained  cash  for  it 
at  the  Malmesbury  office  of  the  bank,  though  he  was  not 
a  customer  of  the  bank.  By  that  office  it  was  remitted 
on  the  same  day  to  the  head  office  at  Melksham.  From 
that  officer  it  was  despatched  on  Thursday,  the  SOth,  by  a 
private  hand,  and  was  not  presented  to  Moger  k>  Co.  at 
Bath  until  Friday,  31st  March,  when  it  was  dishonored. 
The  defendant  received  notice  of  dishonor  on  Saturday. 
The  jury  found  for  the  plaintiff,  but  the  Court  held,  as 
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tlie  cheque  if  it  had  been  properly  sent  by  post  could 
have  been  presented  on  Thursday,  the  plaintiff  could  not 
succeed,  because  the  cheque  had  not  been  presented  in  the 
proper  time.  No  objection  was  made  that  the  action 
would  not  lie  because  defendant  had  not  indorsed  the 
cheque,  or  that  the  plaintiff  made  it  his  own  by  advancing 
defendant  the  money  on  it  when  he  had  not  indorsed  it. 

The  case  of  Richford  et  at.  v.  Ridge,  2  Camp.  537,  was 
an  action  brought  by  the  plaintiffs  to  recover  back  money 
paid  to  defendant  under  the  following  circumstances :  The 
plaintiffs  were  bankers  at  Aylesburj^  At  noon,  on  the  13th 
of  June,  the  defendant  asked  them  to  cash  for  him  a 
cheque,  dated  the  11th  of  the  month,  drawn  by  Mingay  & 
Co.,  salesmen  in  Smithfield,  on  Smith,  Payne  &;  Co.,  bankers 
in  the  City  of  London.  The  plaintiffs  gave  him  county 
notes  for  the  amount,  which  were  duly  paid.  The  cheque 
was  sent  to  London,  and  arrived  there  on  the  14th.  It  was 
presented  for  payment  on  the  morning  of  the  loth,  when 
the  answer  was  :  "  No  effects ;  must  see  the  drawers."  The 
drawers  of  the  cheque  paid  at  their  own  counter  till  4  p.m. 
on  the  15th,  but  no  application  was  made  to  them  to  pay 
that  cheque.  Notice  of  dishonor  was  given  to  defendant 
on  the  16th.  It  was  objected  that  the  cheque  had  not 
been  presented  in  time.  Lord  Ellenborough  said  :  "  The 
holder  of  a  cheque  is  not  bound  to  give  notice  of  its  dis- 
honor to  the  drawer,  for  the  purpose  of  charging  the  person 
from  whom  he  received  it.  He  does  enough  if  he  pre- 
sents it  with  due  diligence  to  the  bankers  on  whom  it  is 
drawn,  and  gives  due  notice  of  dishonor  to  those  only 
against  whom  he  seeks  his  remedy."  No  objection  was 
made  that  the  plaintiff  could  not  recover  because  the 
cheque  had  not  been  indorsed,  and  that  the  amount  could 
only  be  recovered  because  of  the  endorsement. 

No  doubt  the  reason  why  the  cheques  in  most  of  these 
instances  were  not  indorsed  to  the  plaintiffs  was. because, 
under  the  vStamp  Act,  if  they  had  been  indorsed  they  would 
cease  to  be  exempt  from  the  tax  imposed  on  bills  of 
exchange. 
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In  the  case  in  the  Exchequer  oi  Bellamy  v.  Marjorihanhs, 
on  the  subject  of  crossed  cheques,  7  Ex.  889,  Baron  Parke, 
in  giving  judgment,  at  p.  400,  in  reference  to  that  usage, 
said  :  "  It  cannot  well  be  supposed,  that  the  usage  is  to  be 
considered  as  equivalent  to  a  direction  by  the  holder  or 
drawer  to  the  drawee  not  to  pay  to  the  bearer,  but  to  a 
particular  person  only  ;  for  then  the  cheque  would  be 
altered  in  a  manner  which  would  take  it  out  of  the  exemp- 
tion of  the  Stamp  Act  55  Geo.  III.,  ch.  184,  schedule,  part  1, 
which  applies  to  cheques  payable  to  bearer  only  ;  and  the 
bankers  to  whom  it  was  addressed  would  not  be  bound  to 
pay  to  the  person  named." 

Timmins  and  wife  v.  Gibhins,  18Q.  B.  722,  was  an  action 
for  money  had  and  received  by  the  Birmingham  Bank  for 
the  use  of  the  plaintiff.  On  the  26th  of  June,  1851,  the 
f^.a'e  plaintiff  while  sole  deposited  with  the  Dudley  branch 
for  the  use  of  the  bank  £80,  £65  of  which  consisted  of  the 
notes  of  a  bank  at  Stourbridge,  five  miles  from  Dudley.  The 
notes  were  made  payable  either  at  Stourbridge,  or  at  Messrs. 
Glyns',  London.  The  agent  of  the  Banking  Company  at 
Dudley  gave  a  receipt,  "  Received  of  Mary  Weal  £80,  for 
which  we  are  accountable.  For  the  directors  and  proprie- 
tors of  the  Birmingham  Banking  Company,  (Signed)  R.  H. 
Smith,  manager  :"  "  £80,  at  £3  per  cent,  interest,  with 
fourteen  days'  notice." 

The  Stourbridge  notes  were  sent  by  the  evening  post  of 
the  26th  June,  to  London,  and  presented  on  the  27th  at 
Messrs.  Glyns.  Payment  was  refused.  l^\e  Company 
received  them  back  on  the  28th,  and  on  that  day  sent 
notice  of  dishonor  to  the  plaintiff.  The  Stourbridge  Bank 
paid  up  to  the  close  of  banking  hours  on  the  26th  June, 
but  did  not  open  afterwards.  On  the  13th  January,  the 
plaintiff  gave  fourteen  days'  notice  of  withdrawal,  when 
the  Company  tendered  the  notes,  which  were  refused. 
After  demand,  the  plaintiff  sued  for  money  lent,  money 
had  and  received,  and  on  account  stated. . 

In  argument  it  was  urged,  "  Here  the  notes  were  simply- 
deposited  with,  or  received  by  the  Company  as  and  for 
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cash,  the  Company  agreeing  to  pay  the  amount  at  fourteen 
days'  notice."  Wightman,  J.,  said  :  "  Can  the  plaintiff  sue 
for  money  had  and  received  ?  Payment  of  the  notes 
having  been  refused,  the  Company  would  be  entitled  to 
answer  that  they  had  not  received  any  money." 

Lord  Campbell  said  :  "  I  am  of  opinion  that  the  plaintiffs 
are  not  entitled  to  bring  an  action  either  for  money  lent  or 
for  money  had  and  received.  No  doubt,  at  the  time  of 
the  deposit,  both  parties  believed  that  the  Stourbridge 
Bank  was  solvent,  and  that  these  notes  were  valuable 
securities.  It  turned  out,  however,  that  they  were  worth- 
less. No  laches  can  be  imputed  to  the  Company,  for  they 
sent  the  notes  to  London  immediatdy  on  receiving  them, 
and  gave  notice  of  their  dishonour  immediately  upon  receiv- 
ing such  notice  themselves.  The  case  is  the  same  as  if  the 
Stourbridge  Bank  had  been  insolvent  long  before  the  day. 
on  which  the  notes  were  deposited,  and  neither  party  had 
been  aware  of  it.  There  are  no  grounds  v^hich  will  sup- 
port a  count  either  for  money  lent  or  money  had  and 
received,  because  there  is  a  failure  of  the  consideration 
upon  which  the  defendants'  promise  would  be  founded. 
It  was  argued  that  the  transaction  amounted  to  a  purchase 
of  the  notes  by  the  Company.  But  it  is  impossible  to  give 
it  that  character;  it  was  a  deposit,  made  on  the  under- 
standing that  the  amount  should  be  repaid  upon  fourteen 
days'  notice.  *  *  *  If,  as  I  suggested  in  the  course  of 
the  argument,  a  person  obtains  in  good  faith  change  for  a 
cheque  which  turns  out  to  be  worthless,  the  loss  must  fall 
on  him." 

Coleridge,  J.,  said,  amongst  other  things :  "  They  (the 
plaintiffs)  must,  on  whichever  count  they  rely,  shew  that 
money  was  received  by  the  Company  from  the  female  plain- 
tiff. Prima  facie  the  receipt  shews  that ;  but  the  defendant 
is  at  liberty  to  prove  it  was  given  under  a  mistake  of  fact." 

The  doctrines  here  laid  down  go  far  to  sustain  the 
defendants'  contention  in  this  case.  There  is  no  fraud  or 
laches  on  either  side.  The  plaintiff  deposited  with  the 
defendants  certain  security  (the  cheque  in  question)  which 
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was  assumed  by  both  parties  at  the  time  to  be  worth  $350, 
and  for  the  amount  of  which  credit  was  given  to  the  plain- 
tiff in  defendants'  books.  It  turned  out  this  security  was 
worth  nothing,  but  that  was  through  no  fault  of  the 
defendants. 

We  see  nothing  in  this  case  to  warrant  the  view,  sug- 
gested also  in  Tlmmins  v.  Gihhins,  that  the  transaction 
amounted  to  a  purchase  of  the  cheque  by  the  defendants. 
The  reasonable  and  natural  view  to  take  of  the  matter  is, 
that  the  plaintiff,  being  a  customer  of  the  bank,  sent  this 
cheque  in  the  usual  course  of  his  business  to  be  passed  to 
his  credit  in  account,  all  parties  at  the  time  believing  it  to 
be  good.  If  the  defendants  had  been  guilty  of  any  laches 
they  would  probably  have  made  it  their  own;  but  not 
being  guilty  of  any  neglect  or  omission,  how  can  they  be 
said  to  have  received  any  money  from  the  plaintiff? 

Woodland,  Public  Officer  ofStuckey's  Banking  Company, 
V.  Fear,  7  E.  &  B.  519,  was  an  action  by  the  officer  of  a 
Banking  Company  for  money  had  and  received.  The 
facts  were,  that  one  Helyar  kept  an  account  with  the 
Banking  Company's  office  at  Glastonbury,  and  owed  the 
defendant  £39,  and  paid  him,  on  the  17th  of  the  month,  a 
cheque  for  that  amount  on  the  Glastonbury  establishment. 
The  defendant,  being  at  the  time  of  receiving  it  in  the 
neigbourhood  of  Bridgewater,  presented  it  to  the  Com- 
pany's office  there  on  the  same  da}^.  He  was  known  to 
the  officers  there,  and  they  gave  him  cash  for  it.  The 
cheque  was  sent  by  the  first  post  to  the  Glastonbury 
establishment,  where  it  was  delivered  in  the  course  of  the 
18th.  On  the  morning  of  that  day,  Helyar  had  a  balance 
there  in  his  favour  of  £21,  which  had  been  drawn  out 
before  the  cheque  arrived,  and  the  cheque  was  accordingly 
refused  payment.  Lord  Campbell  said,  if  the  transaction 
could  be  considered  a  sale  of  the  cheque  outright,  which, 
however  was  not  contended,  the  doctrine  of  caveat  emptor 
might  have  applied  in  the  absence  of  fraud.  He  then 
proceeded  to  argue  that  the  plaintiff  having  separate  offices, 
and  the  drawer  of  the  cheque  keeping  his  account  at  one 
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establishment,  and  drawing  the  cheque  on  that,  as  to  the 
other  branches  was  to  be  considered  as  banking  with  the 
Glastonbury  establishment  alone.  If,  then,  Helyar  had  no 
authority  to  draw  so  as  to  enforce  payment,  he  adds  : 
"we  think  the  Bridgewater  branch  cannot  be  properly 
considered  to  have  paid  the  cheque  as  his  bankers,  or  on 
his  credit ;  and  if  so  they  must  have  paid  it  on  the  credit 
of  the  defendant,  as  much  as  if  they  had  given  him  change 
for  a  bank  note,  both  parties  believing  it  to  be  genuine ; 
in  which  case,  if  it  turned  out  to  be  forged  and  worthless, 
an  action  might  clearly  be  maintained  to  recover  back  the 
money  advanced." 

The  dictum  of  Lord  Ellenborough  in  Rickford  v.  Ridge 
was  upheld  in  the  very  elaborately  argued  case  of  Hare  v. 
Henty,  10  C.  B.  N.  S.  88.  . 

The  sRme  doctrine  was  in  effect  affirmed  in  Firth  v. 
Brooks,  in  the  Queen's  Bench,  reported  in  4  L.  T.  Rep.  N. 
S.  467;  and  in  the  American  edition  of  1  B.  &  S.  981. 

Mr.  Harrison  mentioned  in  his  argument  that  there  was 
a  custom  in  London  about  not  presenting  cheques  until 
next  day.  Lord  Ellenborough,  in  the  case  in  2  Camp.  537, 
says  the  case  must  be  decided  by  the  law  merchant.  "  It 
is  always  to  be  considered  whether,  under  the  circum- 
stances of  the  case,  the  cheque  has  been  presented  with 
reasonable  diligence.  This  is  what  the  law  merchant 
requires." 

Whenever  a  custom  has  become  general,  then  it  becomes 
a  part  of  the  law  merchant,  and  the  Court  is  supposed  to 
know  what  that  is. 

We  think,  therefore,  the  plaintiff"s  action  fails  on  several 
grounds.  First,  no  money  was  actually  had  and  received 
by  defendants  for  the  plaintiff*,  nor  was  any  paid  to  them 
by  him  in  relation  to  this  transaction. 

The  facts  do  not  shew  a  purchase  of  the  cheque  by  the 
defendants,  and  a  paying  for  it,  so  as  to  raise  the  question 
af  caveat  emptor  between  them,  but,  on  the  contrary,  a 
deposit  of  this  cheque  by  the  plaintiff',  in  the  course  of  his 
business,  with  the  defendants,  his  bankers,  who  passed  the 
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amount  to  his  credit.  The  cheque  was  afterwards  duly 
presented,  and  dishonoured,  and  notice  of  dishonour  given  to 
the  plaintiff,  and  the  cheque  offered  to  be  returned  to  him. 
As  the  defendants  were  guilty  of  no  laches,  the  loss  cannot 
fall  on  them. 

Though  the  passing  the  amount  to  the  credit  of  the 
plaintiff  in  defendants'  books,  and  marking  the  cheque 
with  the  stamp  of  the  bank,  might  be  primd  facie  evidence 
(though  I  doubt  it)  of  the  purchase  of  the  cheque  by  the 
defendants,  yet  when  the  whole  of  the  facts  are  brought 
out  no  such  presumption  can  reasonably  arise  under  the 
facts  of  this  case.  The  authorities  referred  to  seem  to  go 
the  length  of  shewing  that  if  the  plaintiff  had  actually 
received  the  amount  of  the  cheque  at  the  counter  of  the 
bank  when  it  was  deposited,  the  defendants  could  have 
recovered  it  back  from  him. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Bkown  v.  Lamont. 

Charter  party — Vessel  to  proceed  with  all  convenient  speed — Construction. 

Where  the  plaintiff  agreed  that  his  vessel  should  with  all  convenient 
speed  sail  from  Kings:on  to  Dresden  or  Chatham,  to  take  in  a  cargo 
of  wheat  for  Kingston,  and  she  took  twenty-seven  days  to  reach  Detroit, 
but  the  delay  arose  from  no  fault  of  the  captain  or  crew: 

Held,  that  he  had  fulfilled  his  contract,  and  that  the  defendant  was  not 
justified  in  refusing  to  load  her.  * 

Action  against  defendant  on  an  agreement  that  the 
plaintiff's  barque  "Southampton"  should,  with  all  con- 
venient J^peed,  sail  from  Kingston  to  the  ports  of  Dresden 
or  Chatham,  and  to  Detroit,  and  that  the  defendant  should 
load  her  with  grain  for  Kingston,  for  which  defendant 
agreed  to  pay  a  certain  rate  per  bushel  as  freight.  ' 

The  statement  of  the  contract  was  varied  in  the  second 
count,  and  the  third  count  was  the  common  count  for  hire 
-  of  the  vessel. 
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Defendant  pleaded  to  the  first  and  second  counts,  1.  Non 
assumpsit;  2.  That  the  agreement  was  subject  to  a  con- 
dition that  the  vessel  should  arrive  at  Dresden  or  Chatham 
in  time  to  receive  her  cargo,  and  carry  it  to  Kingston 
before  the  season  of  1869  closed,  which  was  not  done; 
3.  That  it  was  a  condition  that  the  vessel  should  proceed 
with  all  reasonable  despatch ;  but  she  did  not :  4.  That 
the  agreement  was  rescinded  before  breach;  5.  To  the 
second  count,  that  the  plaintiff  was  not  ready  to  complete 
the  voyage ;  6.  To  the  third  count,  never  indebted. 

The  plaintiff  joined  issue  on  the  1st,  3rd,  4th,  5th  and  6th 
pleas,  and  replied  to  the  2nd  plea  :  1.  A  denial  of  the  agree- 
ment that  vessel  was  to  arrive  at  Kingston  before  the  close 
of  navigation  of  1869 ;  and  2.  That  the  vessel  did  arrive  in 
time  to  carry  the  load  to  Kingston.  Issue. 

The  cause  was  tried  before  Wilson,  J.,  at  the  Spring 
Assizes  of  1870,  at  Hamilton,  without  a  jury. 

It  appeared  that  the  vessel  left  Kingston  on  the  24th 
October,  but  owing  to  heavy  weather,  with  head  winds, 
and  the  loss  of  her  anchors  on  Lake  Erie,  which  caused 
her  to  put  back  to  Port  Colborne,  she  did  not  reach  Detroit 
until  the  l7th  November.  The  defendant  met  her  there, 
and  refused  to  ship  the  grain,  saying  that  he  had  intended 
to  send  it  by  steamer  from  Montreal  to  Europe,  and  that  it 
was  then  too  late  in  the  season  to  do  this. 

At  the  close  of  the  plaintiff's  case,  if.  C.  Cameron,  Q.C.,  for 
defendant,  took  several  objections  to  the  plaintiff's  right  to 
recover ;  amongst  them,  that  the  contract  was  one  to  be 
performed  within  a  reasonable  time,  which  must  mean 
according  to  the  ordinary  course  of  time  required  for  the 
voyage  :  that  the  contract  was  not  wind  and  weather  per- 
mitting, and  the  twenty-seven  days  taken  by  the  plaintiff's 
vessel  to  reach  Detroit  was  not  a  reasonable  time. 

The  learned  Judge  decided  all  the  other  points  taken  in 
favour  of  the  plaintiff,  and  concluded  as  follows  :  "  I  tliink 
the  plaintiff  was  obliged  to  have  his  vessel  at  the  place  of 
loading  within  a  reasonable  time.  And  I  think,  on  the 
whole  of  the  evidence,  though  he  did  his  best  to  fulfil  his 
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contract,  that  the  vessel  was  not  at  her  destination  within 
a  reasonable  time,  and  that  the  defendant  was  not  bound  to 
give  the  wheat  to  the  vessel  when  the  captain  desired  it. 

The  learned  Judge  proposed  to  go  on  with  the  case. 
The  defendant's  counsel  said  he  found  he  required  a  wit- 
ness, and  could  not  safely  go  to  trial  without  him,  and  he 
therefore  pressed  for  a  nonsuit,  which  was  directed. 

In  Easter  Term  last,  Sadleir  obtained  a  rule  to  set  aside 
the  nonsuit,  for  misdirection,  stating  the  grounds,  which 
were,  in  substance,  that  the  learned  Judge  was  wrong  in 
ruling  that,  the  delay  in  reaching  the  place  of  destination 
having  arisen  from  stress  of  weather,  the  plaintift'  could 
not  recover;  whereas  he  should  have  ruled,  that  under 
the  circumstances  as  proved  the  plaintiff  had  performed 
his  part  of  the  contract  in  a  reasonable  time. 

During  the  same  Term,  M. .  C.  Cameron,  Q.  C,  shewed 
cause,  referring  to  Barker  v.  McAndrew,  18  C.B.  N.S.  759  ; 
Hurst  V.  Ushorne,  18  C.  B.  144. 

Sadleir,  in  support  of  the  rule,  cited  Abbott  on  Shipping, 
8th  ed.,  246,  354 ;  Hall  v.  Cazenove,  4  East  477 ;  Havelock 
V.  Geddes,  10  East  555;  Add.  Con.  876;  Clipshaon  v. 
Vertue,  5  Q.  B.  265 ;  Shubrick  v.  Salmond,  3  Burr.  1637. 

EiCHARDS,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  it  better  that  a  new  trial  should  be  had  in 
this  matter,  that  all  the  evidence  that  can  be  given  may 
be  brought  out. 

The  case  of  Hurst  v.  Usborne,  18  C.  B.  144,  in  some 
respects  resembled  this.  There,  on  the  22nd  September, 
the  charter  party  was  entered  into  at  London.  The  vessel 
was  at  sea,  bound  to  Havre.  It  was  provided  that  she 
should  sail  with  all  convenient  speed,  and  proceed  to  the 
north  of  England,  for  coals,  and  from  thence  proceed  to 
Limerick,  and  there  load  from  the  factors  of  the  affreighters, 
a  full  and  complete  cargo  of  grain,  or  other  lawful  mer- 
chandize ;  and  being  so  loaded,  she  should  proceed  there- 
with to  London,  and  deliver  the  same  on  being  paid  freight. 
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The  charter  party  contained  the  usual  exceptions  of  the 
act  of  God,  the  Queen's  enemies,  hre,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  whatever  nature  or  kind  soever,  during  the  said 
voyage.  When  the  charter  party  was  entered  into  the 
vessel  was  at  sea,  and  she  only  arrived  at  Havre  on  the 
23rd  November.  On  the  26th  of  December  she  sailed  from 
Havre,  but  was  obliged  to  put  back,  and  after  various 
accidents  arrived  at  Shields  on  the  12th  Februarj^,  where 
she  loaded  a  cargo  of  coals  on  the  22nd  or  23rd,  proceeded 
to  sea  on  the  27th,  and  only  reached  Limerick  on  the  1st 
of  April,  consuming  202  days  in  a  voyage  which  usually 
did  not  exceed  50 ;  but  the  delay,  under  the  circum- 
stances, was  unavoidable.  The  defendant  refused  to  load 
her.  Evidence  was  offered  to  shew — the  charter  party 
being  for  a  cargo  of  grain — that  the  Limerick  export  trade 
only  takes  place  in  the  winter  months.  The  Lord  Chief 
J ustice  declined  to  receive  the  evidence. 

In  giving  judgment,  Cresswell,  J.,  said  :  "  Looking  at  the 
charter  party,  I  find  it  states  that  the  ship,  being  tight, 
&c.,  shall,  with  all  convenient  speed,  sail  and  proceed  to 
the  north  of  England  for  coals,  and  from  thence  proceed  to 
Limerick,  and  there  load.  *  *  I  find  nothing  as  to  time, 
except  what  the  law  will  imply,  viz.,  that  it  shall  be  a 
reasonable  time." 

Willes,  J.,  in  his  judgment  said :  "  As  to  the  other  ques- 
tion, whether  the  construction  of  the  charter  party  can  be 
aliected  by  the  fact  that  the  particular  description  of  cargo 
could  only  be  supplied  at  a  certain  season  of  the  year — 
the  answer  to  that,  I  apprehend,  is,  that  the  charter  party 
was  probably  entered  into  in  the  hope  that  the  vessel 
would  arrive  at  Limerick  at  that  time  of  the  year.  But 
the  question  is,  who  takes  the  risk  whether  she  will  or  not  ? 
Why,  the  person  who  is  to  ship  the  goods  takes  the  risk, 
unless  he  stipulates  that  the  other  party  shall  take  it. 
Here  it  is  not  stipulated  that  the  vessel  shall  arrive  at 
Limerick  by  any  particular  day ;  but  only  that  she  shall 
proceed  there  with  all  convenient  speed.    The  owner  has 
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performed  his  contract,  to  proceed  to  Limerick  with  all 
convenient  speed,  when  he  has  done  all  he  could,  but  was 
prevented  by  dangers  of  the  seas." 

It  is  true  that  there  is  no  exception  of  the  dangers  of 
the  seas  or  navigation  expressed  in  the  agreement  between 
these  parties ;  but  from  the  very  nature  of  the  contract,  as 
set  out  in  the  declaration — viz.,  that  the  plaintiff's  barque 
should,  with  all  convenient  speed,  sail  from  the  port  of 
Kingston  to  the  port  of  Dresden,"  &c. — it  would  seem  to 
be  implied ;  or  perhaps  if  delays  occurred,  but  not  through 
the  fault  of  the  vessel  or  crew,  the  contract  would  still  be 
performed  by  the  plaintiff,  though  the  voyage  might  have 
been  longer  than  usual. 

The*  case  of  Touteng  et  at  v.  Hubbard,  Z  B.  &;  P.  291, 
was  on  a  charter  party  made  on  the  18th  December,  1800^ 
of  a  Swedish  vessel  then  lying  in  the  Thames,  with  all 
convenient  speed  to,  sail  and  proceed  to  the  Island  of  St. 
Michael's,  and  there  receive  a  full  cargo  of  fruit,  in  boxes, 
and,  being  so  loaded,  should  proceed  therewith  to  the  port 
of  London  (the  only  exception  was  "  restraint  of  princes 
and  rulers  during  the  said  voyage  always  excepted).  The 
vessel  started  on  her  voyage  on  the  22nd  December,  and 
was  driven  back  by  contrary  winds,  and  on  the  loth 
January  she  was  stopped  in  Ramsgate  harbour  by  an 
embargo  from  the  English  Government  upon  all  Swedish 
vessels,  and  detained  by  virtue  of  the  same  till  the  19th 
June  following.  The  season  for  the  shipment  of  fruit  at  •' 
St.  Michael's  was  then  over,  the  latest  time  for  ships  sailing 
from  England,  in  order  to  have  the  benefit  of  the , season, 
being  the  latter  end  of  February ;  and  the  captain,  as  soon 
as  he  conveniently  could  after  the  ship  was  released,  on 
the  2nd  July,  1801,  informed  defendant  that  the  ship  was 
ready  to  proceed  on  her  voyage.  On  the  4th  of  July,  the 
defendant  gave  the  captfiin  notice  that  the  ship  could  not 
be  loaded,  as  the  season  for  shipping  fruit  had  passed,  and 
the  captain  would  make  the  voyage  at  his  peril.  A  verdict 
was  rendered  for  the  plaintiff,  which  was  subject  to  the 
opinion  of  the  Court  on  the  special  case.    In  the  argument 
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it  was  stated,  "  It  may  perhaps  be  contended,  that,  as  the 
object  of  the  voyage  was  to  obtain  a  cargo  of  fruit,  and  it 
became  impossible,  in  consequence  of  the  embargo,  that 
the  ship  should  arrive  at  St.  Michael's  until  after  the  fruit 
season,  the  defendant  was  discharged ;  but  as  the  delay 
was  not  owing  to  any  neglect  of  the  captain,  and  no  time 
of  arrival  w^as  stipulated  for  in  the  contract,  he  would  be 
entitled  to  freight  at  w^hatever  time  he  might  arrive.  The 
ship  might  have  been  prevented  from  arriving  in  time  by 
other  accidents,  as  well  as  by  an  embargo,  such  as  wind, 
weather,  &c.,  and  yet,  in  such  case,  the  defendant  must 
have  paid  the  freight."  Lord  Alvanley,  C.  J.,  in  giving 
judgment,  said :  "  If  this  had  not  been  the  case  of  a 
Swedish  ship  hired  by  an  English  merchant,  the  merchant 
would  have  been  under  the  necessit}^  of  furnishing  the 
ship  with  a  cargo  if  she  had  arrived  at  St.  Michael's  as 
soon  as  she  conveniently  might  after  the  embargo  was 
taken  off,  although  by  arriving  after  the  fruit  season  was 
over  the  object  of  the  voyage  might  be  defeated."  In 
that  case  the  Court  held  that,  under  the  circumstances,  an 
English  merchant  could  not  properly  be  compelled  to 
indemnify  the  owner  of  a  Swedish  ship  for  injuries  in- 
flicted on  him  by  the  British  Government  in  the  nature 
of  punishment  for  an  act  of  the  Swedish  Court. 

In  some  of  the  cases  it  is  said,  the  captain  undertook  to 
proceed  with  all  convenient  speed,  and  if  he  loiters  by  the 
way,  it  is  an  answer  to  the  action.  So  if  he  fails  to  per- 
form the  contract  by  his  own  default,  or  the  delay  arises 
from  a  deviation  in  the  voyage,  there  the  shipowners  must 
suffer  the  loss. 

Here  the  learned  Judge  seems  to  have  entertained  the 
opinion  that  the  delay  in  the  arrival  of  the  vessel  at 
Detroit,  though  unusual,  was  from  no  default  of  the  plain- 
tiff, or  of  the  captain  or  crew  of  his  vessel,  and  under  the 
evidence  given  at  the  trial,  and  the  authorities  we  have 
referred  to,  we  all  think  it  ought  to  be  considered  that  he 
did  so  "  with  all  convenient  speed,"  according  to  the  words 
of  the  contract  set  out  in  the  declaration. 

Rule  absolute. 
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KiNNEAR  AND  ThE  CORPORATION  OF  THE  CoUNTY  OF 

Haldimand. 

River  separating  townships— Obligation  to  erect  bridges  over — Municipal  Acty 
1866,  sec.  341,  sub-sec.  12,  construction  of. 

The  Grand  Eiver  forms  the  boundary,  for  about  eleven  miles,  between  the 
townships  of  Seneca  and  Oneida,  in  the  County  of  Haldimand.  At 
the  village  of  Indiana,  on  the  Seneca  side,  a  bridge  had  been  first 
erected  in  1850,  by  a  private  individual,  which  was  carried  away  by 
the  spring  freshets  and  ice.  Two  bridges  afterwards  built  there  by 
Joint  Stock  Companies  had  been  also  carried  away,  the  last  in  1868. 
A  ratepayer  of  Oneida  then  applied  for  a  mandamus  to  the  County 
Council,  under  the  Municipal  Act  of  1866,  sec.  341,  sub-sec.  12,  to 
compel  them  to  erect  a  bridge  there,  which  was  opposed  on  affidavits, 
shewing  that  there  were  other  bridges  at  different  points,  and  that  the 
erection  of  a  bridge  there  would  be  very  expensive,  and  not  in  the 
interest  of  the  County  at  large. 

The  application  was  refused,  for  1.  The  bridge  havinor  been  built  by  a 
Joint  Stock  Company,  the  public  could  not  be  bound  to  repair  it  5  and 
at  all  events,  the  obligation  being  at  least  very  doubtful,  the  parties 
should  be  left  to  th^ir  remedy  by  indictment;  and  2.  The  place^^at 
which  such  bridges  should  be  erected  must  be  in  the  discretion  of  the 
Council. 

Qucere,  whether  sec.  341,  sub-sec.  12,  applies  where  the  river  only 
separates  two  townships  in  the  same  county,  but  does  not  form  a 
county  boundary. 

Harrison,  Q.  C.^  obtained  a  rule  to  shew  cause  why  a 
mandamus  should  not  issue  commanding  the  council  of 
the  corporation  of  Haldimand,  to  erect  and  maintain  a 
bridge  over  the  Grand  River,  at  t|ie  village  of  Indiana, 
where  said  river  forms  the  boundary  line  between  the 
townships  of  Seneca  and  Oneida,  in  the  said  county,  and 
why  the  council  should  not  pay  the  costs  of  the  application, 
on  the  ground  that  it  was  their  duty  to  erect  and  maintain 
the  said  bridge,  and  they  had  refused  so  to  do,  although 
duly  demanded. 

The  affidavits  filed  on  the  application  shewed  that  the 
Grand  River  forms  the  township  boundary'  line,  for  about 
eleven  miles,  between  the  townships  of  Seneca  and  Oneida. 
The  first  bridge  known  to  have  been  erected  across  the 
river  at  Indiana  was  built  about  twenty  years  ago,  by  the 
late  David  Thompson,  of  the  township  of  Seneca,  he  hav- 
ing furnished  all  or  nearly  all  the  money  required  for  the 
building  of  the  bridge.    This  bridge  was  carried  away 
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about  1851,  by  the  spring  freshet,  which  causes  the  river 
to  overflow  its  banks  every  spring ;  the  bridge  not  having 
been  properly  constructed  to  withstand  the  freshets. 

The  next  bridge  was  erected  about  1852,  by  a  Joint 
Stock  Company,  and  was  carried  away  by  a  spring  freshet 
in  18GG.    It  had  then  become  very  jnuch  decayed. 

About  1867  another  bridge  was  erected  across  the  same 
river,  at  the  village  of  Indiana,  by  another  Joint  Stock 
Company,  and  that  was  carried  away  by  a  spring  freshet, 
about  1868,  in  consequence  of  the  piers  not  having  been 
properly  secured  by  ice-breakers,  the  company  not  being 
able  to  furnish  the  means  to  procure  the  ice-breakers. 
The  shareholders  of  the  bridge  applied  to  the  county 
council,  in  1868,  to  grant  them  $200  to  assist  in  putting 
proper  ice-breakers  on  the  bridge;  but  after  discussing 
the  matter  in  council,  they,  by  a  vote,  refused  any  aid 
whatever. 

Since  the  bridge  was  carried  away  in  1868,  there  had 
been  no  bridge  over  the  river  at  or  near  the  village  of 
Indiana.  There  is  in  Indiana  a  large  grist  and  flouring 
mill,  a  carding  and  fulling  mill,  a  distillery,  and  saw  mill, 
also  a  pail  factory,  in  addition  to  other  places  of  business, 
which,  it  was  stated,  had  all  suffered  great  loss  and  serious 
inconvenience,  in  consequence  of  no  bridge  being  across 
the  river  there ;  and  it  was  alleged  that  the  absence  of 
the  bridge  at  the  village  had  caused  great  inconvenience 
and  loss  to  a  large  portion  of  the  rate-payers  of  Seneca 
and  Oneida,  as  well  as  in  other  municipalities  in  the 
county  of  Haldimand. 

The  affidavits  also  shewed  that  there,  was  a  public  road  or 
highway,  leading  from  and  through  the  township  of  Oneida 
to  Indiana,  which  is  situated  on  the  Seneca  side  of  the 
river,  as  also  a  public  highway  leading  to  that  village 
through  the  township  of  Seneca,  the  bridge  at  Indiana 
forming  the  connecting  link  between  these  roads  for  many 
3^ears,  and  that  there  was  no  bridge  to  cross  the  river  nearer 
than  three  miles  from  said  village,  on  either  side  of  it. 

On  the  23rd  February  last,  Mr.  Kinnear  (on  whose  appli- 
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cation  this  rule  was  granted,  and  who  was  a  ratepayer  of 
the  township  of  Seneca,  residing  in  the  village  of  Oneida) 
served  on  the  Warden  of  the  county  a  notice,  addressed  to 
him  and  the  members  of  the  Municipal  Council  of  the 
County  of  Haldimand,  requesting  that  they  would  at  once 
take  measures  to  erect  a  bridge  at  the  village  of  Indiana, 
in  connection  with  the  public  highways  on  each  side 
thereof,  according  to  the  requirements  of  the  Municipal 
Act.  This  notice  was  served  on  the  Warden,  at  a  meeting 
of  the  county  council.  The  council,  by  a  majority  of  the 
votes  of  its  members,  refused  to  build  said  bridge,  alleging, 
as  a  reason,  that  they  were  not  liable  or  compellable  so 
to  do. 

The  river  forms  the  boundary  between  the  two  town- 
ships for  about  nine  miles  north  of  the  village,  and  two 
miles  south  of  it. 

The  above  facts,  as  far  as  they  are  of  importance,  were 
verified  by  the  affidavits  of  eight  of  the  ratepayers  of  the 
townships  of  Seneca  and  Oneida. 

In  answer,  affidavits  were  filed  shewing  that  the  road 
in  Oneida,  referred  to  in  the  prior  affidavits  filed  on  the 
application,  is  laid  out  and  runs  through  only  a  very 
small  part  of  the  township,  across  the  easterly  corner 
thereof:  that  it  is  not  a  general  leading  highway  of 
the  county,  as  leading  to  or  from  the  village  of  Indiana, 
or  to  or  from  any  other  place  without  the  county,  the 
travel  on  it,  when  it  was  connected  by  bridge  with  the 
village,  being  principally  that  of  the  inhabitants  who 
resided  upon  or  near  it  in  the  vicinity  of  the  village :  that 
by  far  the  greater  portion  of  the  inhabitants  and  rate- 
payers of  Oneida  cross  the  river  either  at  Cayuga,  the 
county  town  of  the  county,  or  at  the  village  of  York  or 
Caledonia,  in  the  said  county,  at  all  of  which  places  there 
are  now  bridges  erected  over  the  river :  that  the  bridges 
at  York  and  Caledonia  connect  those  villages  with  the 
township  of  Oneida,  the  distance  between  those  villages 
being  not  more  than  five  miles,  and  the  distance  between 
Indiana  and  Cayuga  being  not  more  than  three  miles  : 
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that  on  the  north  side  of  the  river  there  is  no  general  lead- 
ing road  in  the  township  of  Seneca  leading  to  or  from 
Indiana,  and  leading  direct  to  or  from  or  connecting  in 
the  same  course  with  the  said  road  on  the  south  side  of 
the  river  in  Oneida,  or  to  or  from  the  bridge  across  the 
river  at  Indiana,  the  only  general  leading  highway  passing 
to  or  from  Indiana  being  that  known  as  the  River  Road, 
following  the  course  of  the  river,  leading  from  Indiana 
easterly  to  Cayuga,  and  westerly  to  Caledonia :  that  there 
is  a  grist  and  saw-mills  at  Mount  Healy,  in  the  township 
of  Oneida,  not  more  than  a  mile  and  a  quarter  from 
Indiana,  and  there  are  other  grist  and  saw-mills  in  Oneida : 
that  no  bridge  had  ever  been  erected  across  the  river  at 
Indiana  by  any  municipal  corporation  under  the  provisions 
of  any  of  the  Municipal  Acts :  that  the  cost  of  erecting 
a  proper  bridge  across  the  river  at  Indiana,  and  one  that 
might  possibly  withstand  the  great  pressure  of  ice  and 
highwater  it  would  have  to  resist,  would  not  be  less  than 
$10,000 :  that  the  erecting  and  sustaining  a  bridge  across 
the  river  there  at  the  expense  of  the  county  would  not 
be  in  the  interest  or  for  the  benefit  of  the  county  at 
large,  but  simply  or  mainly  for  the  benefit  of  the  residents 
and  ratepayers  of  the  village  of  Indiana  and  neighbourhood ; 
and  that  such  a  bridge  would  not  connect  with  a  township 
boundary  line  road  on  either  side  of  the  river. 

There  were  about  nine  affidavits  filed,  setting  up  gener- 
ally the  same  facts  as  above  referred  to,  so  far  as  they  are 
of  importance  in  this  matter. 

The  affidavits  further  shewed,  that  the  Grand  River, 
in  addition  to  being  the  boundary  between  Seneca  and 
Oneida,  was  also  the  boundary  line  between  Canboro'  and 
Dunn,  and  North  Cayuga  and  South  Cayuga,  between 
which  townships  there  had  never  been  any  bridge  across 
the  river,  the  distance  between  Ca3ruga  and  Dunnville 
being  fifteen  miles :  that  the  river  between  these  town- 
ships is  in  no  place  less  than  a  quarter  of  a  mile  wide,  and 
in  many  places  exceeding  half  a  mile,  and  there  are  also 
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marshes  of  great  extent  and  depth,  so  that  bridges  across 
the  river  between  these  townships  could  only  be  erected 
and  maintained  at  an  immense  expense  to  the  county :  that 
the  river  also  divides  Moulton  from  Dunn,  across  which 
there  is  no  bridge  save  at  the  mouth  of  the  river,  and 
bridges  there  could  only  be  erected  at  great  expense,  and 
would  be  likely  to  interfere  with  the  navigation  of  the 
stream. 

There  was  also  an  affidavit  stating  that  the  Grand  Kiver,  • 
flowing  through  the  county  of  Haldimand,  was  a  broad 
and  navigable  stream. 

M.  G.  Cameron,  Q.C.,  during  this  term,  shewed  cause. 
The  application  is  based  on  sub-sec.  12  of  sec.  341  of  the 
Municipal  Act  of  1866.  That  sub-section  only  applies  to 
bridges  over  rivers  that  are  township  and  county  boundary 
lines,  where  the  river  is  the  boundary  between  the  two 
counties.  Sec.  329  gives  the  same  jurisdiction  between 
townships.  The  part  of  sub-sec.  12,  which  points  out  the 
mode  of  settling  the  matter  when  the  two  county  councils 
cannot  agree,  shews  that  the  section  was  intended  to  apply 
to  boundaries  of  counties.  The  county  council  cannot, 
under  that  section,  be  compelled  to  erect  bridges  for  every 
man  or  half  dozen  men  that  ask  for  them.  This  was  a 
joint  stock  bridge ;  the  proprietors  are  bound  to  repair, 
and  they  cannot  compel  the  county  council  to  do  it  for 
them.  The  Court  will  not  compel  the  county  to  repair  a 
bridge  even  if  they  are  bound  to  do  it,  by  mandamus ; 
they  will  leave  the  parties  to  enforce  their  rights  by  indict- 
ment. There  is  no  public  road  in  Seneca  connecting  with 
another  public  road  in  Oneida  by  means  of  this  bridge ; 
the  only  road  in  Seneca  is  on  land  laid  out  as  a  town 
plot  of  the  village.  The  request  to  the  council  to  construct 
the  bridge  should  at  all  events  be  made  by  the  munici- 
palities affected  by  it.  There  is  no  sufficient  demand  of 
the  council,  if  the  council  be  even  bound  to  do  it.  They 
are  not  the  corporation.  The  demand  was  made  on  a 
notice  directed  to  and  served  on  the  warden  at  a  meeting 
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of  the  council.  The  rule  calls  on  the  corporation  of  the 
county  of  Haldimand  ;  the  parties  who  constitute  the 
council  should  be  called  on  by  name.  The  writ  would 
require  them  to  erect  and  maintain ;  they  can  only  pro- 
perly be  called  on  to  erect,  and  others  may  be  the  parties 
to  maintain  :  Regina  v.  Brown  and  Street,  13  C.  P.  356 ; 
Regina  v.  Oxford  and  Witney  Road  Trustees,  12  A.  &  E. 
427;  Municipality  of  Augusta  and.  the  Municipal  Coun- 
cil of  Leeds  and  Grenville,  12  U.  C.  R.  522 ;  School  Trustees 
of  Otonahee,  d'^.,  and  Casement,  17  U.  C.  R.  275.  It  is 
shewn  that  the  Grand  River  is  a  navigable  stream,  and 
there  is  no  authority  to  construct  a  bridge  over  it.  This  is  a 
a  matter  in  the  discretion  of  the  Court ;  and  they  will  not 
compel  the  municipality,  on  an  application  such  as  has  been 
made  to  them,  to  expend  a  large  sum  of  money  to  construct 
this  bridge.  If  it  can  be  demanded  of  them  as  a  matter 
of  right,  then  every  man  or  mill-owner  may  compel  the 
erection  of  an  expensive  bridge  from  Caledonia  to  Dunn- 
ville,  which  would  be  ruinous  to  the  county. 

Harrison,  Q.C.,  contra.  The  bridge  has  been  erected 
there  for  twenty  years.  The  public  have  used  it,  and  are 
bound  to  repair  it :  Rex  v.  Inhabitants  of  Kent,  2  M.  &  S. 
513  ;  Rex  v.  Inhabitants  of  West  Riding  of  York,  7  East 
588;  Rex  v.  Inhabitants  of  Devon,  14  East  477;  Regina 
v.  Inhabitants  of  Ely,  15  Q.  B.  827.  The  county  council 
are  bound  to  erect  and  maintain  this  bridge  under  sub-sec. 
12,  sec.  341,  of  the  Municipal  Act.  It  is  a  bridge  between 
townships,  on  a  river  bounding  townships. 

Sec.  341  gives  the  county  council  exclusive  jurisdiction 
over  all  bridges  across  streams  separating  two  townships 
in  the  county;  and  sub-sec.  12  makes  it  the  duty  of  county 
councils  to  erect  and  maintain  bridges  over  rivers  forming 
township  or  county  boundary  lines.  Where  the  bridge 
is  exclusively  within  the  limits  of  any  city,  township, 
town,  or  incorporated  village,  under  sees.  338,  339,  it  shall 
be  kept  in  repair  by  the  corporation,  and  in  default  they 
shall  be  guilty  of  a  misdemeanor,  and  also  responsible  for 
damages :   Corporation  of  Wellington  v.  Wilson  et  al., 
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14  C.  p.  299,  S.  C.  16  C.  P.  124;  Harrold  v.  Corporation 
of  the  County  of  Simcoe,  16  C.  P.  43,  S.  C.  in  appeal,  18 
C  P.  9.  .  They  can  indemnify  themselves  for  the  expen- 
diture by  levying  tolls  on  the  bridge  :  sec.  333.  They  can 
construct  a  bridge  that  will  not  interfere  with  the  naviga- 
tion ;  and  the  affidavits  now'  filed  shew  that  this  bridge 
may  be  constructed  for  a  less  sum  than  is  stated  in  the 
other  affidavits,  and  will  not  interfere  with  the  navigation 
at  all  at  this  point.  The  mandamus  will  go  as  the  most 
efficient  remedy,  particularly  against  a  corporation :  Tap- 
ping on  Mandamus,  131,  notes  m,  n,  o ;  Rex  v.  Inhahitamts 
of  Devon,  4  B.  &  C.  670 ;  Rex  v.  Inhabitants  of  Devon,  5 
B.  &  Ad.  383 ;  Rex  v.  Guardians  of  Epsom  Union,  8  L.  T. 
N.  S.  383;  In  re  The  Corporation  of  Brant  and  The 
Corporation  of  Waterloo,  19  U.  C.  K.  450;  Woods  v.  The' 
Municipality  of  Wentworth,  &c.,  6  C.  P.  101. 

Mr.  Harrison  filed  two  affidavits  in  reply,  stating, 
amongst  other  things,  that  the  Grand  Kiver  is  not  navi- 
gable for  boats  where  it  passes  the  village  of  Indiana : 
that  there  is  a  canal  for  boats  commencing  a  few  hundred 
yards  on  the  lower  or  southern  side,  where  the  bridge  over 
the  river  stood,  and  continuing  a  distance  of  two  miles :  that 
there  are  only  two  bridges  over  the  river  where  it  forms 
the  boundary  between  Seneca  and  Oneida,  one  at  the 
village  of  York  and  the  other  at  the  village  of  Caledonia ; 
that  that  at  York  was  erected  by  a  J oint  Stock  Company, 
and  is  not  in  any  way  under  the  jurisdiction  of  the  muni- 
cipal council  of  Haldimand :  and  that  at  Caledonia  was 
erected  by  the  proprietors  of  the  Hamilton  and  Port  Dover 
Road,  nor  is  that  under  the  control  of  the  said  municipal 
council :  that  there  is  a  public  highway  leading  through 
the  township  of  Seneca  to  the  village  of  Indiana,  and  con- 
nected by  the  bridge  which  was  over  the  river,  at  the 
village,  with  another  public  road  leading  to  said  village 
from  and  through  the  township  of  Oneida,  both  of  such 
roads  having  been  much  travelled  for  fifteen  years :  that 
the  road  through  Seneca  has  been  travelled  for  more  than 
twenty  years,  and  is  a  general  public  rokd ;  and  besides 
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these  two  roads,  there  has  been  a  public  road  on  each  side 
of  the  river  for  a  number  of  years  :  that  the  last  bridge 
over  the  river  at  Indiana  did  not  cost  over  $3,000,  and  it 
is  believed  a  sufficient  bridge  could  be  erected  over  said 
river,  at  Indiana,  for  about  $4,000  :  that  the  absence  of  the 
bndge  is  a  serious  inconvenience  to  the  mail  carried  be- 
tween Mount  Healy  and  Caledonia  and  Cayuga. 

EiCHARDS,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  first  bridge,  which  was  erected  in  1851,  and  which 
perhaps  the  public  might  have  used  without  paying  toll, 
only  stood  for  a  year,  and  the  bridge  which  was  erected 
thereafter,  in  1852,  was  built  by  a  Joint  Stock  Company, 
*  and  we  presume  the  public  were  charged  tolls  for  the  use 
of  it.  K  so,  we  fail  to  see  any  ground  for  contending  that 
the  public  or  municipality  were  compelled  to  repair  or 
rebuild  that  bridge.  If  the  public  used  it  and  paid  for  its 
use,  there  could  be  no  obligation  on  their  part  to  rebuild 
it.  Under  circumstances  so  doubtful,  in  any  view  we 
might  take  of  the  case,  we  would  not  compel  the  muni- 
cipality to  rebiiild  the  bridge  by  a  mandamus,  but  leave  the 
parties  complaining  to  indict  for  the  non-repair. 

Then  is  the  county  municipality  bound,  under  the  Muni- 
cipal Act,  to  build  a  bridge  at  Indiana,  because  a  gentleman 
living  in  the  town  has  requested  them  "  at  once  to  take 
measures  to  do  so,"  the  river  over  which  the  bridge  is  to 
be  built  being  a  stream  separating  two  townships  in  the 
county. 

Sec.  341,- and  sub-sec.  12,  are  the  sections  of  the  Muni- 
cipal Act  which  are  relied  on  as  making  it  compulsory  on 
the  county  nmnicipality  to  build  the  bridge  at  Indiana. 

Sec.  341,  is  as  follows :  "  The  county  council  shall  have  ^ 
exclusive  jurisdiction  over  all  roads  and  bridges  lying 
within  any  township  of  the  county,  and  which  the  council 
by  by-law  assumes  as  a  county  road  or  bridge,  until  the 
by-law  has  been  repealed  by  the  council;  and  over  all 
bridges  across  streams  separating  two  townships  in  the 
county ;  and  over  every  road  or  bridge  dividing  different 
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townships,  although  such  road  or  bridge  may  so  deviate  as 
in  some  places  to  lie,  wholly  or  in  part,  within  one 
township." 

It  is  not  contended  that  this  section  creates  the  obliga- 
tion to  build  the  bridge,  but  that  it  gives  the  jurisdiction 
to  the  council  over  the  locality,  and  that  sub-sec.  12  creates 
the  obligation  to  build.  The  sub -section  is  as  follows  :  "  It 
shall  be  the  duty  of  county  councils  to  erect  and  maintain 
bridges  over  rivers  forming  township  or  county  boundary 
lines ;  and  in  the  case  of  county  councils  failing  to  agree 
on  the  respective  portions  of  the  expense  to  be  borne  by 
the  several  counties,  it  shall  be  the  duty  of  each  county 
council  to  appoint  arbitrators  as  provided  by  this  Act,  to 
determine  the  amount  to  be  so  expended,  and  such  award 
as  may  be  made  shall  be  final." 

The  338th  section  of  the  Act  vests  the  highways  in  the 
cities,  and  other  local  municipalities,  in  the  respective 
municipalities ;  but  sec.  339  creates  the  obligation  to  keep 
them  in  repair,  and  makes  them  liable  to  indictment  if  the 
duty  is  neglected,  and  for  all  damages  sustained  by  any 
person  by  reason  of  such  default. 

Though  sec.  341  gives  exclusive  jurisdiction  to  the 
county  municipality  over  every  road  or  bridge  dividing 
different  townships,  yet  sub-sec.  1,  under  the  head  of 
"Township  Boundary  Lines,"  provides  that  "All  town- 
ship boundary  lines  not  assumed  by  the  county  council 
shall  be  opened,  maintained  and  improved  by  the  town- 
ship councils."  The  five  following  sub- sections  shew  how 
the  expenses  incurred  shall  be  borne  and  paid.  Then 
follows  the  head  : — "  County  Boundaries."  Sub-sec.  7 
enacts  that  "township  boundary-line  roads,  forming  also 
the  county  boundary  lines,  and  not  assumed  or  maintained 
by  the  respective  counties  interested,  shall  be  maintained 
by  the  respective  townships  bordering  on  the  same."  Sub- 
sees.  8,  9,  and  10,  provide  for  the  mode  of  determining  the 
share  of  expense  to  be  borne  by  the  respective  townships 
for  maintaining  the  roads.  Sub-sec.  11  provides  that  "any 
county  council  may  assume,  make  and  maintain  any  town- 
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ship  or  couDty  lines  at  the  expense  of  the  county,  or  may 
grant  such  sum  or  sums  from  time  to  time  for  the  said 
purpose,  as  they  may  deem  expedient."  Then  follows 
sub-sec.  12,  already  quoted. 

Sec.  342  provides  that  when  the  county  council  assumes 
by  by-law  any  road  or  bridge  within  a  township  as  a 
county  road  or  bridge,  the  council  shall,  with  as  little 
delay  as  may  be,  and  at  the  expense  of  the  county,  cause 
the  road  to  be  planked,  gravelled  or  macadamized,  or  the 
bridge  to  be  built  in  a  good  and  substantial  manner. 

There  is  much  ground  for  urging  that  sub-sec.  12  only 
refers  to  bridges  over  rivers  forming  township  boundaries 
when  they  also  form  county  boundary-lines.  The  sub- 
section is  under  the  general  head  of  "  County  Boundaries," 
and  if  it  had  simply  mentioned  rivers  forming  county 
boundary  lines,  it  might  have  been  urged  that  the  rivers 
formed  the  township  boundaries,  and  that  the  counties  only 
included  townships,  and  therefore  if  they  spoke  of  rivers 
forming  county  boundary  lines  it  would  have  been  im- 
proper, and  therefore  the  Legislature  used  the  term  town- 
ship or  county  boundary  lines.  Besides,  one  county  might 
have  a  river  boundary  lying  between  it  and  two  or  three 
difterent  counties,  and  the  same  river  might  be  the  bound- 
ary of  several  difterent  townships  in  separate  counties. 

Although  the  county  council  has  exclusive  jurisdiction 
over  any  road  or  bridge  dividing  diff'erent  townships,  yet 
these  township  boundary  lines  not  assumed  by  the  county 
council  are  to  be  opened,  maintained  and  improved  by  the 
township  councils,  and  the  expense  properly  apportioned. 

There  seems  no  greater  reason  why  the  county  should 
build  the  bridges  between  the  townships  out  of  the  county 
funds,  than  that  they  should  maintain  the  lines  of  road 
forming  the  boundary  lines  between  two  townships.  But, 
on  the  other  hand,  it  may  be  urged  that,  in  respect  to  all 
the  other  roads  and  boundaries,  &c.,  provision  is  made  by 
other  sections  of  the  Act,  except  bridges  between  townships, 
and  that  is  made  by  sub-section  12. 

Sub-sec.  7  makes  provision  that  township  boundary-line 
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roads  forming  also  county  boundary  lines,  and  not  assumed 
or  maintained  by  the  respective  counties  interested,  shall 
be  maintained  by  the  respective  townships  bordering  on 
the  same.  Yet  as  to  bridges  across  rivers  forming  these 
boundaries,  the  county  councils  are  to  build  them ;  and 
unless  the  provision  as  to  township  boundary  lines,  sub- 
section 1,  extends  to  bridges  across  streams  separating 
two  townships,  no  special  provision  other  than  that  under 
sub-sec.  12  is  made  for  erecting  bridges  over  such  streams 
when  they  do  not  form  boundaries  between  counties. 

The  inclination  of  my  mind,  on  the  whole,  is  in  favour 
of  that  conclusion,  but  it  is  not  necessary  absolutely  to 
decide  it  in  the  view  we  take  of  the  liability  under  that 
sub-section,  supposing  it  imposes  the  duty  on  the  county 
council  to  build  bridges  over  rivers  forming  the  boundary 
line  between  two  townships  within  the  county. 

It  must  be  a  matter  of  discretion  with  the  county  coun- 
cil where  to  build  these  bridges.  It  can  never  be  the  right 
of  any  one  inhabitant  to  compel  the  expenditure  of  so 
large  a  sum  of  money  as  it  would  require  to  build  these 
bridges,  and  at  such  places  as  such  inhabitant  might  con- 
sider the  best. 

It  appears  there  is  a  bridge  crossing  the  Grand  River 
about  three  miles  south  of  Indiana,  at  Cayuga,  and  about 
five  miles  north  of  it,  at  York,  and  another  bridge  about 
five  miles  north  of  York,  at  Caledonia.  It  is  not  shewn 
that  the  road  through  Indiana  is  such  a  thoroughfare 
between  the  two  townships  as  to  call  for  the  erection  of  k 
bridge  across  the  river  there  as  a  matter  of  general  inter- 
est and  advantage  to  the  inhabitants  of  the  county,  or  of 
those  two  townships  alone. 

No  doubt  it  is  of  importance  to  the  inhabitants  of  the 
village  of  Indiana  and  the  residents  of  Seneca  and  Oneida 
in  the  immediate  vicinity  of  the  bridge  ;  but  if  the  county 
council  in  their  discretion  do  not  consider  it  necessary  to 
build  a  bridge  there  at  the  expense  of  the  county,  we  do 
not  think  we  ought  to  compel  them. 

Those  living  in  the  vicinity  of  Indiana,  and  interested 
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in  its  prosperity,  and  connected  with  its  business,  seem  to 
have  understood  it  was  for  their  interest  to  have  a  bridge 
there,  and  they  took  steps  to  have  it  erected.  They  have 
kept  up  a  bridge  there  for  nearly  twenty  years,  and  have 
probably  found  it  to  their  advantage  to  do  so.  If  they 
can  succeed  in  compelling  the  county  to  keep  up  the  bridge 
for  them,  the  inhabitants  of  the  village  of  York,  when  the 
bridge  at  that  place  is  carried  away,  as  it  may  be  at  any 
time,  will  be  likely  to  follow  the  same  course,  and  the 
county  generally  will  be  compelled  to  pay  for  expensive 
bridges,  which  are  for  the  advantage  of  a  small  section 
only  of  the  inhabitants. 

The  facts  disclosed  on  the  affidavits  shew  that  the  county 
of  Haldimand,  having  many  of  its  townships  separated  by 
the  Grand  River,  may  be  compelled  to  erect  a  very  great 
number  of  bridges,  if  they  are  obliged  to  do  so  at  the  call 
of  a  single  individual,  or  on  the  demand  of  any  inhabitant 
who  may  reside  in  a  small  hamlet  or  village,  where  there 
is  a  mill,  a  merchant's  shop,  and  some  manufacturino- 
business  being  carried  on. 

We  think,  if  it  be  the  duty  of  the  municipality  of  the 
county  to  erect  the  bridges  over  rivers  forming  the  bound- 
aries of  townships,  that  they  must  have  a  discretion  as  to 
the  place  where  they  shall  be  erected,  and  must  be  allowed, 
to  some  extent,  to  judge  of  the  necessity  for  such  erection. 
We  are  not  satisfied  that  a  case  has  been  made  out  re- 
quiring us  to  issue  a  mandamus  to  compel  the  county 
council  of  Haldimand  to  erect  a  bridge  at  Indiana,  and 
therefore  discharge  this  rule,  with  costs. 

Rule  discharged. 
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CULHAM  ET  UX  v.  LoVE  ET  AL.  , 

Love  v.  Culham  et  al.  , 

Replevin — Action  on  replevin  bond  while  replevin  pending — Application 
to  stay  proceedings. 

L.  brou^M  replevin  for  his  goods,  which  C.  had  distrained  for  rent. 
While  the  action  was  pending,  and  before  declaration,  C.  took  an 
assignment  of  the  replevin  bond,  and  sued  L.  and  his  sureties  thereon. 
Application  was  then  made  to  stay  proceedings  in  each  case — in  the  suit 
on  the  bond,  on  the  ground  that  until  the  determination  of  the  action 
of  replevin  the  rights  of  the  parties  on  the  bond  could  not  be  satis- 
factorily settled  5  and  in  the  replevin  suit,  because  it  had  not  been 
prosecuted  according  to  the  bond,  of  which  defendants  had  obtained 
ari' assignment.  The  defendant  in  replevin  moved  also  for  leave  to 
plead,  with  other  pleas,  that  the  plaintiff  had  not  prosecuted  his  suit 
with  effect  and  without  delay,  and  that  defendant  had  sued  upon  the 
replevin  bond  before  the  plaintiff  had  declared  in  replevin. 

The  Court  refused  to  interfere  in  either  case,  for  as  to  the  action  on  the 
bond,  whether  the  replevin  had  been  prosecuted  without  delay  was  a 
question  of  fact,  which  could  be  tried ;  and  as  to  the  replevin,  the 
plaintiff  was  at  liberty  to  go  on  and  prosecute  it  with  effect. 

The  proposed  plea  was  not  allowed,  as  it  could  be  no  answer  to  the  action. 

In  the  case  of  Culham  and  Wife  v.  Love  et  at.,  being  an 
action  on  a  replevin  bond,  C.  Robinson,  Q.C.,  moved  to  stay 
the  proceedings  until  the  replevin  suit  in  which  the  bond 
was  given  should  be  tried,  or  until  such  time  as  the  Court 
should  think  proper,  on  the  ground  that  the  replevin  suit 
was  still  pending,  and  the  plaintiff  had  done  nothing 
therein  to  forfeit  the  replevin  bond,  and  the  rights  of  the 
parties  in  the  suit  could  not  be  satisfactorily  determined 
or  tried  until  the  determination  or  trial  of  the  action  of 
replevin ;  and  why  defendants  should  not  have  ten  days 
further  time  to  plead. 

From  the  affidavits  filed  it  appeared  that,  prior  to  the 
month  of  February,  1867,  an  action  of  ejectment  was 
brought  by  the  above  named  plaintiffs  against  the  defend- 
ant Love  to  recover  possession  of  a  piece  of  land  leased 
to  him,  on  the  ground  of  forfeiture  of  the  term  for  non- 
payment of  the  rent.  That  action  was  defended ;  at  first 
judgment  was  signed  for  want  of  appearance,  but  after- 
wards a  defence  was  put  in. 
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In  1868,  whilst  the  former  action  was  pending,  another 
action  was  commenced  between  the  same  parties,  arising 
out  of  the  same  difficulty  as  to  payment  of  rent,  the  rent 
being  payable  partly  in  cordwood  and  partly  in  money. 

Notice  of  trial  was  given  in  that  action  for  the  Spring 
Assizes  of  18G8,  but  was  set  aside  for  irregularity,  with 
costs,  and  a  Judge's  order  was  obtained  to  stay  one  of  the 
two  ejectment  suits,  as  the  plaintiffs  might  elect,  and  the 
•plaintiffs  to  pay  the  costs  in.  the  suit  stayed;  and  the  pro- 
ceedings in  both  suits  were  stayed  until  the  election  was 
made,  and  the  plaintiffs  were  to  pay  the  costs  of  that 
application. 

Without  taking  any  further  steps  in  those  suits,  or 
paying  the  costs,  the  plaintiffs  distrained  on  Love's  goods 
for  rent,  and  on  the  20th  September,  18G9,  Love  com- 
menced proceedings  in  replevin,  on  which  the  bond  now 
sued  on  was  given,  and  on  it  the  pro2:)erty  seized  was 
delivered  over  to  Love  on  the  21st  September.  No  further 
proceedings  Avcre  taken  by  the  plaintiff  in  the  replevin 
suit  until  the  22nd  of  February,  when  Love  declared  in 
that  suit. 

On  the  IGth  of  February,  Culham  and  wife  took  an 
assignment  of  the  replevin  bond,  and  issued  a  writ  on  it 
against  Love  and  the  sureties  named  in  the  bond.  On  the 
3rd  of  March  they  declared  in  that  suit,  and  on  the  4th 
of  March  application  was  made  in  Chambers  to  stay  the 
proceedings  until  the  replevin  suit  was  tried. 

In  the  affidavits  filed  on  behalf  of  the  defendants,  it 
was  stated  that  it  was  necessary  that  the  replevin  suit 
should  be  tried  to  ascertain  the  merits  of  the  case,  or  do 
justice  between  the  parties  :  that  the  delay  in  bringing 
the  case  to  trial  arose  from  the  desire  of  the  plaintiff  in 
the  replevin  suit  to  avoid  more  costs  being  made  between 
the  parties,  the  costs  then  incurred  being  very  great,  and 
also  in  consequence  of  one  of  the  plaintiffs  expressing  a 
desire  that  matters  might  be  amicably  arranged  between 
them,  and  that  the  hope  and  desire  to  have  the  amicable 
arrangement  made  was  the  only  cause  of  the  delay.  The 
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application  was  postponed,  and  the  parties  decided  to  apply- 
in  term  in  both  suits. 

In  Love  v.  Culham  et  al.,  the  replevin  suit,  M.  G.  Cameron, 
Q.  C,  moved  to  stay  all  proceedings,  and  to  set  aside  the 
declaration  served,  on  the  ground  that,  the  action  being 
replevin,  the  plaintiff  did  not  prosecute  the  suit  with 
effect  and  without  delay  against  the  defendant,  according 
to  the  condition  of  the  replevin  bond  given  by  him  and 
three  sureties  to  the  Sheriff  of  the  county  of  York,  and 
that  defendants  had  obtained  an  assignment  of  such  bond 
from  the  Sheriff,  and  commenced  an  action,  and  were, 
at  the  time  the  plaintiff*  declared  herein,  proceeding  with 
an  action  upon  the  said  bond  against  the  plaintiff  and  his 
sureties  therein,  and  that  the  condition  of  the  said  bond 
having  been  broken,  and  an  action  commenced  thereon,  the 
plaintiff  is  not  now  entitled  to  proceed  with  this  action ; 
and  he  moved  also,  that  the  plaintiff  have  leave  to  avow 
and  plead  to  the  plaintiffs'  declaration,  1.  Avowry  for  rent 
in  arrear  from  the  plaintiff.  2.  That  the  jDlaintiff  has 
not  prosecuted  the  action  with  effect  and  without  delay, 
according  to  the  condition  of  his  bond  in  that  behalf, 
and  that,  after  such  breach  of  the  bond,  the  defendant 
herein  had  obtained  an  assignment  of  the  replevin  bond, 
and  had  commenced  an  action  thereon  before  the  plaintiff 
declared  in  the  replevin  suit. 

In  support  of  the  application,  a  copy  of  the  lease  from 
Culham  and  wife  to  Love  was  filed,  and  there  was  an 
express  denial  of  a  tender  of  the  money  due  for  rent,  the 
only  tender  being  one  coupled  with  a  condition  that  a 
receipt  in  full  should  be  given.  Culham,  in  his  affidavit, 
stated  that  the  actions  of  ejectment  were  brought  to  compel 
the  payment  of  the  rent,  which  they  had  all  along  been 
willing  to  receive  :  that  he  believed  that  Love  had  taken 
the  course  he  had  to  keep  his  wife  out  of  her  rent  as  long 
as  possible,  and  that  Love  could  have  gone  on  with  the 
replevin  suit  if  he  chose,  but  he  believed  the  delay  arose 
from  a  wish  to  throw  them  over. 
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On  the  last  d<ay  of  Easter  Term,  Robinson,  Q.C.,  sup- 
ported his  rule,  and  shewed  cause  to  the  other,  citing 
Harrison  v.  War  die,  5  B.  &  Ad.  152  ;  Brachenbury  v.  Pell, 
12  East  585  ;  Casivell  v.  Cation,  9  U.  C.  K,.  462  ;  Welsh  v. 
O'Brien,  28  U.  C.  R.  405  ;  Bletcher  v.  Burn,  24  TJ.  C.  E. 
259,  266. 

M.  C.  Cameron,  Q.C.,  contra,  cited,  Gent  v.  Cutts,  11  Q.B. 
288 ;  Axforcl  v.  Ferrett,  4  Bing.  586  ;  Anonymous,  5  Taunt. 
776 ;  i^i(^cr  v.  Ediuards,  3  M.  &  G.  202 ;  Lusk  Prac.  10. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  have  examined  all  the  authorities  referred  to  on 
the  argument.  The  most  important  of  them  attracted  our 
attention  in  the  case  of  Welsh  v.  O'Brien,  28  U.  C.  R.  405. 

We  foil  to  see  any  ground  on  which  \Ve  can  properly 
stay  the  proceedings  on  the  replevin  bond.  The  defend- 
ants, if  the  replevin  suit  is  pending,  of  which  there  seems 
to  be  no  doubt,  can  well  answer  a  breach  which  alleges 
that  the  plaintiff  did  not  prosecute  his  suit  with  effect. 
As  to  prosecuting  without  delay,  that  must  be  a  mi\tter  of 
fact,  which  can  be  tried.  As  to  what  is  prosecuting  without 
delay,  the  cases  of  Morris  v.  Mattheivs,  2  Q.  B.  293,  and 
Gent  V.  Ciitts,  11  Q.  B.  388,  may  be  referred  to  with 
advantage.  We  do  not  think  any  sufficient  case  is  made 
out  on  the  affidavits  that  Love  was  induced  to  delay 
proceeding  in  the  replevin  suit  in  consequence  of  what 
Mrs.  Culham  said  to  him.  It  is  said  on  their  behalf  that 
they  always  have  been,  and  are  now,  desirous  of  having 
the  matter  settled  without  further  litigation  or  delay, 
and  on  the  argument  offered  to  refer  the  whole  matter 
to  arbitration. 

We  think,  therefore,  that  the  application  to  stay  the 
proceedings  on  the  replevin  bond  must  fail. 

Then  as  to  staying  the  proceedings  in  the  replevin  suit, 
we  can  see  no  sufficient  ground  for  doing  so.  If  the 
defendant  in  that  suit  had  desired  that  the  replevin  suit 
should  be  determined,  he  was  at  liberty  to  take  the  usual 
proceedings  for  expediting  it ;  and  if  he  thought  he  ought 
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not  to  resort  to  those  proceedings,  the  delay  being  such  as 
to  cause  a  breach  of  the  bond  for  not  prosecuting  the  suit 
without  delay,  he  was  at  liberty  to  take  the  course  he  did, 
of  obtaining  an  assignment  of  the  replevin  bond  and 
suing  on  it. 

We  do  not  see  Avhy  the  plaintiff  in  the  replevin  suit 
may  not  go  on  with  it  and  prosecute  it  with  effect  if  he 
chooses  to  do  so.  He  possibly  conceives  it  may  be  of 
advantage  to  him,  and  it  is  likely  it  would  be  if  he  suc- 
ceeds, if  the  issue  as  to  prosecuting  without  delay  and 
effect  is  found  for  him  in  the  action  on  the  replevin  bond. 

The  second  plea  which  the  defendant  wishes  to  plead  in 
the  replevin  suit  does  not  appear  to  us  to  be  any  answer 
to  the  action.  He  certainly  cannot  plead  it  in  the  very 
suit  itself,  which  shews  that  he,  the  plaintifi*  has  not 
prosecuted  it  to  an  unsuccessful  termination,  and  that  is 
what  is  considered  a  breach  of  that  part  of  the  bond.  The 
plaintiff  may  not  have  prosecuted  the  suit  without  delay, 
and  therefore  the  replevin  bond  may  be  forfeited,  and  the 
defendants  in  the  replevin  suit  may  sue  on  the  bond,  j 

If  the  plaintiff  in  the  replevin  suit  succeeds,  it  is  pro- 
bable he  will  apply  to  the  Court  to  exercise  its  equitable 
jurisdiction  in  restraining  the  plaintiffs,  in  the  action  on 
the  replevin  bond,  from  levying  more  than  nominal  damages 
for  the  mere  delay.  If  he  is  unsuccessful,  the  landlord 
will  have  a  judgment  through  which  he  may  enforce  the 
payment  of  his  rent  more  speedily  than  if  he  had  waited 
to  see  if  the  replevin  suit  had  not  been  prosecuted  with 
effect. 

We  arc  of  opinion  both  rules  should  be  discharged,  and 
the  parties  in  both  suits  should  have  further  reasonable 
time  to  plead. 

It  seems  strange,  when  both  parties  so  much  desire  to 
put  an  end  to  litigation,  that  all  these  matters  between 
the  parties  cannot  be  referred  to  sojiio  respectable  pro- 
fessional gentleman  to  settle.  Sucli  a  reference,  which  the 
tenant  has  offered  to  make,  woukl  i)ut  an  end  to  three  or 
four  law  suits,  and  possibly  might  prevent  one  or  both 
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parties  from  wasting  their  substance,  if  not  ruining  them- 
selves, in  useless  litigation. 

Both  rules  will  be  discharged  without  costs,  with  two 
weeks'  further  time  to  plead  in  both  cases. 

Rules  discharged. 


Gallagher  v.  Gallagher. 

Infant — Right  to  avoid  agreement. 

Declaration  on  defendant's  covenant  to  pay  off  a  mortgage  to  one  L.,  on 
land  conveyed  by  him  to  the  plaintiff,  alleging  non-payment,  and  a 
sale  of  the  land  under  the  mortgage  to  one  M.,  who  evicted  the 
plaintiff. 

Plea,  on  equitable  grounds,  that  before  the  mortgage  fell  due  defendant, 
at  the  plaintiff's  request,  advanced  to  him  the  money  required  to  pay 
it  off,  which  the  plaintiff  promise<l  and  gave  his  bond  to  the  defendant 
to  do  :  that  afterwards  the  plaintiff,  owing  defendant  $400,  gave  him  a 
mortgage  therefor  upon  the  same  land :  that  -N^hen  the  mortgage  to  L. 
fell  due,  the  plaintiff  being  unable  to  pay  it  off  according  to  his  bond, 
it  was  agreed  by  all  parties  that  L.  should  sell  one-half  of  the  land  for 
more  than  her  mortgage,  and  pay  the  plaintiff  the  surplus,  and  release 
to  the  plaintiff  the  other  half:  that  L.  accordingly  sold  half  the.  land 
to  M.,  and  released  the  other  half  to  the  plaintiff  by  deed,  in  which 
the  defendant  joined,  which  deed  the  plaintiff  accepted,  and  L.  also 
paid  to  the  plaintiff  the  balance  of  the  pui-chase  money  received  for 
the  other  half,  above  L.'s  mortgage. 

Replication,  that  the  plaintiff,  when  all  these  transactions  took  place,  was 
an  infant,  by  reason  whereof  his  alleged  bond  and  mortgage  were  void- 
able, and  he  has  avoided  the  same. 

Heldj  that  the  replication  was  good,  for  that  there  was  nothing  alleged 
in  the  plea  to  which  the  plaintiff'  was  prevented  from  setting  up  his 
infancy  as  an  answer,  and  he  might  avoid  the  bond  and  mortgage 
whenever  they  were  relied  upon  against  him. 

Declaration,  by  John  Gallagher,  an  infant,  suing  by 
Joseph  Morgan  as  his  next  friend,  that  the  defendant,  by 
deed,  did  grant  to  the  plaintiff,  his  heirs  and  assigns,  the 
west  half  of  lot  20  in  the  third  concession  of  the  to^vnship 
of  Flos,  and  did,  by  the  same  deed,  covenant,  in  23ursuance 
of  "  An  Act  respecting  short  forms  of  Conveyances,"  that 
the  defendant  should  have  quiet  possession  of  the  said 
land,  free  from  all  incumbrances,  notwithstanding  any  act 
of  the  said  defendant,  save  and  except  a  certain  mortgage 
for  about  S250,  which  the  defendant  covenanted  to  pay 
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when  the  same  became  due.  And  all  conditions  were  ful- 
filled, &c.;  yet  the  defendant  did  not  pay  the  said  mortgage 
when  it  became  due,  but  made  default,  whereby  one  L., 
under  a  power  of  sale  in  the  mortgage  contained,  sold  and 
conveyed  the  said  land  to  one  M.,  who  thereupon  evicted 
the  plaintiff;  by  reason  whereof  the  plaintiff*  hath  lost 
and  been  deprived  of  the  said  land. 

Plea^  on  equitable' grounds,  that  after  the  making  of  the 
deed  in  the  declaration  mentioned,  and  before  the  said 
mortgage  to  the  said  L.  became  due,  the  defendant,  at 
the  request  of  the  plaintiff"  and  for  his  benefit,  advanced 
to  the  plaintiff"  the  sum  required  to  pay  ofi^  the  said  mort- 
gage to  the  said  L.,  and  the  plaintiff*  thereupon  promised, 
agreed,  and  undertook  himself  to  pay  off*  the  said  mortgage 
to  the  said  L.,  instead  of  the  defendant,  and  in  pursuance 
of  this  agreement,  and  in  consideration  of  the  sum  then 
advanced  to  him,  the  plaintiff"  then  executed  a  bond  to  the 
defendant  for  the  paying  off"  by  the  plaintiff"  of  the  mort- 
gage from  the  defendant  to  the  said  L.,  reciting  in  said 
bond  that  since  the  making  of  the  deed  in  the  declaration 
mentioned  it  was  agreed  between  the  plaintiff*  and  defend- 
ant that  the  plaintiff*,  instead  of  the  defendant,  should  pay 
oft*  the  mortgage  to  the  said  L.,  he,  the  plaintiff*,  having 
received  a  good  and  sufficient  consideration  therefor ;  and 
that  after  the  execution  and  delivery  of  the  said  bond 
the  plaintiff*,  being  indebted  to  the  defendant  in  the  sum 
of  $400,  made  and  executed  to  the  defendant  a  mortgage 
upon  the  lands  in  the  declaration  mentioned,  securing  the 
said  sum  of  $400,  which  mortgage  has  never  been  paid  by 
the  plaintiff",  nor  the  moneys  secured  thereby,  but  the  same 
still  remains  unpaid :  that  after  the  said  mortgage  to  the 
said  L.  became  due,  the  plaintiff"  being  unable,  in  accord- 
ance with  the  terms  of  his  said  bond,  to  pay  off"  the  same, 
it  was  agreed  between  all  parties  that  the  said  L.  should 
sell  one-half  of  the  lands  mortgaged  to  her  for  a  sum  more 
than  sufficient  to  pay  off"  the  said  mortgage  and  costs  inci- 
dent to  sale,  &c.,  and  that  she  should  pay  over  to  the 
pi  air)  tiff"  the  overplus,  and  also  grant  and  release  to  the 
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plaintiff  the  other  half  of  the  mortgaged  lands :  tha  t  in 
pursuance  of  said  agreement  tlie  said  L.  did  sell  and 
convey  to  one  M.  the  north  half  of  the  west  half  of  lot 
twenty  in  the  third  concession  of  Flos  (being  the  lands  men- 
tioned in  the  declaration),  and  did  grant  and  release  the 
south  half  of  the  same  lot  to  the  plaintiff,  by  deed,  wherein 
the  defendant  joined  to  release  any  interest  he  might  have 
to  the  plaintiff,  which  deed  the  plaintiff  accepted ;  and 
that  the  said  L.  did  also  pay  to  the  plaintiff  the  balance 
of  the  purchase  money  received  for  the  said  north  lialf, 
after  payment  of  the  mortgage  money,  interest,  and  costs. 

Replication,  that  at  the  time  of  tlie  execution  of  the 
alleged  bond  in  the  plea  mentioned,  and  of  the  execution 
of  the  said  pretended  mortgage  also  in  said  plea  mentioned, 
and  at  the  time  of  the  making  of  the  said  alleged  agree- 
ments and  of  the  happening  of  the  events  in  the  said  plea 
mentioned,  the  plaintiff  was  a  minor  within  the  age  of 
twenty-one  years.  And  the  plaintiff  says  that  the  said 
pretended  bond  and  mortgage  were,  by  reason  of  the 
plaintiff's  infancy  at  the  time  of  the  alleged  execution 
thereof,  voidable,  and  that  the  plaintiff  has  avoided  the 
same. 

Demurrer,  that  the  avoidance  by  the  plaintiff  in  the 
replication  stated  is  not  alleged  to  have  been  before  the 
commencement  of  this  suit ;  and  under  the  circumstances 
averred  in  the  plea  it  was  not  in  the  plaintiff's  power  to 
avoid  the  transactions  there  set  forth. 

The  plaintiff  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  plea  : — 1.  That  it  appears  from 
the  pleadings  that  the  plaintiff  was  and  still  is  an  infant 
within  the  age  of  twenty-one  years,  and  could  not  promise 
and  agree  to  pay  off  the  said  mortgage  so  as  to  bind  him, 
and  to  entitle  the  defendant  to  set  up  as  a  justification  for 
his  breach  of  covenant  the  said  alleged  agreement  of  the 
plaintiff;  2.  That  the  plaintiff,  by  reason  of  his  minority, 
was  incapable  of  entering  into  any  of  the  alleged  agree- 
ments, or  of  executing  any  of  the  alleged  instruments  in  the 
said  plea  mentioned  ;  3.  That  if  the  agreements  and 
53 — VOL.  XXX  U.C.R. 
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instruments  in  the  said  plea  alleged  to  be  made  and  exe- 
cuted by  the  defendant  were  so  made  and  executed  by 
him,  the  bringing  of  this  suit  is  of  itself  a  sufficient 
avoidance  of  the  same,  and  such  pretended  agreements 
and  instruments  cannot  be  pleaded  in  bar  of  the  plaintiff's 
cause  of  action. 

(7.  'Robinson,  Q.C.,  for  the  demurrer.  The  plea  is  in 
effect  a  statement  that  the  defendant  gave  to  the  plaintiff 
the  money  with  which  to  pay  off  the  mortgage,  and  this 
is  an  answer  to  the  action,  notwithstanding  the  plaintiff's 
infancy.  The  plaintiff,  by  suing  the  defendant  after  such 
receipt,  for  not  paying  off  the  same  mortgage,  is  taking 
advantage  of  his  own  fraud,  which  an  infant  cannot  do  : 
Leary  v.  Rose,  10  Grant  346 ;  Hovenden  on  Frauds,  502. 
In  Bartlett  v.  Smith,  1  B.  &;  S.  836,  it  was  held,  in  an  action 
for  goods  bargained  and  sold,  that  an  equitable  replication 
to  a  plea  of  infancy  that  the  defendant  induced  the  plain- 
tiff to  supply  the  goods  by  falsely  representing  himself  to 
be  of  age,  was  no  answer.  This  case  is  followed  in  DeRoo 
V.  Foster,  12  C.  B.  N.  S.  272 ;  but  it  seems  opposed  to 
Ex  parte  Unity  Joint  Stock  Mutual  Banking  Association, 
In  re  King,  3  DeG.  &  J.  63,  S.  C.  27  L.  J.  Bank.  33,  and 
to  the  doctrine  in  10  Grant  346,  and  Hovenden  on  Frauds, 
already  cited.  He  referred  also  to  Wright  v.  Leonard, 
11  C.  B.  N.  S.  258;  Miller  v.  Ostrander,  12  Grant  358; 
Gilchrist  v.  Ramsay,  27  U.  C.  R.  500;  Mills  v.  Davis, 
9  C.  P.  510  ;  Featherston  v.  McDonell,  15  C.  P.  162 ; 
Hartshorn  v.  Farley,  19  C.  P.  139  ;  Baylis  v.  Dineley, 
3  M.  &  S.  477;  Price  v.  Hewett,  8  Ex.  146;  Liverpool 
Adelphi  Loan  Association  v.  Fairhurst,  9  Ex.  422  ; 
Holmes  v.  Blogg,  8  Taunt.  508 ;  Smith  v.  Low,  1  Atk. 
489 ;  M addon  dem.  Baker  v.  White,  2  T.  E.  159 ;  Rex  v. 
Inhabitants  of  Hindringham,  6  T.  R.  558 ;  Zouch  dem. 
Abbott  V.  Parsons,  3  Burr.  1794 ;  Leake  on  Con.  227. 

Groojcs,  Q.C.,  contra.  There  is  no  fraud  or  misrepre- 
sentation alleged  in  this  plea.  It-  relies  entirely  upon 
contracts  stated  to  have  been  made  by  the  infant,  upon 
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which  he  cannot  be  made  liable,  and  which  he  had  a  right 
to  avoid  at  any  time.  Specific  performance  of  such  an 
agreement  by  the  infant  could  not  be  compelled,  and  it 
forms  no  answer  to  this  action  :  Fry  on  Specific  Perform- 
ance, 133;  Macpherson  on  Infants,  477,  484-494;  Broom 
a  L.,  582,  583,  4th  ed. ;  B.  &  L.  Prec,  3rd  ed.,  605  ; 
North  Western  R.  W.  Co.  v.  McMichael,  5  Ex.  114,  125; 
In  re  Alexandra  Park  Co.,  L.  R.  6  Eq.  512  ;  Grace  v. 
Whitehead,  7  Grant  591. 

[The  Chief  Justice  referred  to  Slator  v.  Brady,  14  Ir. 
C.  L.  Rep.  61 ;  Allen  v.  Allen,  2  Dr.  &  W.  307,  cited  in 
Fetherston  v.  McDonell,  15  C.  P.  166.] 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  our  judgment  must  be  for  the 
plaintift*  on  the  demurrer  to  the  replication  setting  up 
infancy  to  the  equitable  plea  of  the  defendant. 

The  defendant's  plea  in  effect  states  that  he  advanced 
to  the  plaintiff'  a  sufficient  sum  to  pay  oflf  the  mortgage 
which  he  himself  had  covenanted  to  pay,  and  had  taken  a 
bond  from  him  that  he  would  so  apply  the  money  that  he 
had  paid  him,  and  that  afterwards  the  plaintiff*  being 
indebted  to  defendant  in  $400,  gave  him  a  mortgage  on  the 
land  to  secure  the  payment  of  the  $400,  which  the  plaintiff* 
has  never  paid :  that  the  first-mentioned  mortgage  having 
matured,  and  the  plaintiff*  being  unable  to  pay  it,  it  was 
agreed  that  the  mortgagee  should  sell  one  half  of  the  land 
mortgaged,  and  after  deducting  the  money  due  on  that 
mortgage  to  the  mortgagee,  and  expenses,  the  balance 
should  be  paid  over  to  the  plaintiff* :  that  this  was  done, 
and  that  the  mortgagee  and  defendant  released  any  sup- 
posed rights  they  might  have  in  the  other  half  of  the  lot 
remaining  unsold  to  the  plaintiff*,  which  he  accepted. 

We  fail  to  see  anything  here  that  the  plaintiff*  has  done 
to  prevent  him  setting  up  his  infancy  to  avoid  any  agree- 
ments he  has  made.  The  performance  of  the  first  agreement 
set  out  in  the  plea,  as  to  paying  off*  the  first  mortgage  him- 
self, was  secured  by  a  bond,  and  it  is  said  an  infant  cannot 
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execute  a  bond.  The  second  instrument,  which  it  is  con- 
tended will  bar  him,  is  the  mortgage  he  executed  to 
defendant.  There  is  no  authority  referred  to  from  which 
it  appears  he  cannot  avoid  that  deed.  The  substantial 
part  of  the  rest  of  the  plea  is,  that  he  agreed  to  allow  half 
the  land  to  be  sold,  and  accepted  the  payment  of  the  surplus 
money,  and  a  conveyance  of  the  other  half  to  him  by  the 
mortgagee  and  defendant :  that  he  did  accept  such  sur- 
plus, and  a  conveyance  from  the  original  mortgagee  and 
the  defendant  of  their  interest  in  the  half  of  the  lot  unsold. 
It  now  appears  that  he  refuses  to  carry  out  that  agreement. 

In  Bacon's  Abridgment,  "  Infancy  and  Age,"  H.  pi.  10, 
it  is  said  :  "  Neither  an  infant  nor  feme  covert  can  be  guilty 
of  a  forcible  entry  or  disseisin  by  barely  commanding  one, 
or  assenting  to  one,  for  their  use,  because  every  such  com- 
mand or  assent  by  persons  under  their  incapacities  is  void  ; 
but  an  actual  entry  by  an  infant  into  another's  freehold 
gains  the  possession,  and  makes  him  disseisor  as  well  as 
it  does  a  feme  covert  r  And  at  pi.  16,  "Infants  are  liable 
for  torts  and  injuries  of  a  private  nature  ;  but  if  an  infant, 
affirming  himself  to  be  of  age,  borrows  £100,  and  gives  his 
bond  for  it,  and  being  sued  upon  the  bond  avoids  it  by 
reason  of  his  nonage,  yet  no  action  lies  against  him  for  the 
deceit ;  for  though  infants  shall  be  bound  by  actual  torts, 
as  trespass,  &c.,  which  are  vi  et  armis,  yet  they  shall  not 
for  those  that  sound  in  deceit ;  for  if  they  should,  all  the 
infants  in  England  might  be  ruined." 

There  is,  of  course,  no  actual  tort  suggested  here,  such 
as  trespass,  &c.,  nor,  as  far  as  I  can  see,  is  there  any  deceit 
for  which  a  Court  of  Equity  would  relieve.  It  is  not  pre- 
tended that  the  plaintiff  ever  made  any  false  representation 
that  he  was  of  full  age,  and  the  contracts  and  agreements, 
cither  express  or  which  the  defendant  wishes  to  be  implied, 
were  made  with  a  person  at  a  time  when  such  person  was 
known  to  be  an  infant. 

In  Kelson  v.  Stocker,  before  the  Lords  Justices,  May  31st, 
Juno  1st  and  30th,  1859,  reported  in  33  L.  T.  Eep.  277, 
Lord  Justice  Turner  said:  "Jnfants  are  no  more  entitled 
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than  adults  are  to  gain  benefits  to  themselves  by  fraud. 
*  *  *  There  can  be  no  doubt  that  it  is  morally  wrong 
in  an  infant  of  competent  age,  as  it  is  in  any  other  person, 
to  make  any  false  representation  whatever ;  but  the  Court 
cannot  enforce  the  observance  of  obligations  or  duties  which 
rest  upon  moral  grounds  only.  *  *  The  law  has  for  the 
wisest  reason  thrown  around  infants  a  protection  against 
acts  done  by  them  during  their  infancy,  and  the  policy  of 
the  law  cannot  be  maintained  if  the  privilege  of  infancy  be 
allowed  to  be  broken  in  upon  on  slight  and  insufficient 
grounds.  If  the  contracts  cf  infants  with  persons  who  know 
them  to  be  under  age  are  held  not  now  to  be  binding  upon 
the  ground  that  the  infants  represented  themselves  to  be  of 
age,  there  will  hardly  be  a  case  in  which  the  plea  of  infancy 
will  be  of  any  avail,  and  the  door  will  be  open  to  all  frauds 
against  infants  which  the  law  was  intended  to  protect  them 
from.  The  privilege  of  infancy  is  a  legal  privilege.  On 
the  one  hand,  it  cannot  be  used  by  infants  for  the  purposes 
of  fraud  ;  on  the  other  hand,  it  cannot  I  think  be  allowed 
to  be  infringed  upon  by  persons  who,  knowing  of  the 
infancy,  must  be  taken  also  to  know  of  the  legal  conse- 
quences which  attach  to  it." 

Here  it  is  not  alleged  in  any  way  that  the  plaintift' 
practised  any  fraud  or  deceit  on  the  defendant  to  induce 
him  to  enter  into  the  agreements  referred  to  in  this  plea, 
and  having  entered  into  those  agreements  with  an  infant, 
the  latter  is  at  liberty  to  avoid  them  as  far  as  he  is  con- 
cerned. 

Looking  at  the  grounds  of  demurrer  mentioned,  we  fail 
to  see  how  they  can  be  of  any  force.  Prima  facie  infancy 
is  a  ground  for  avoiding  a  contract,  and  therefore  the  second 
objection  would  not  prevail.  The  first  is,  that  the  avoid- 
ance is  not  alleged  to  be  before  suit. 

If  the  bond  referred  to  be  one  with  a  penalty  and  con- 
dition, the  authorities  seem  to  shew  that  it  is  absolutely 
void.  If  not,  then  it  seems  to  us,  whenever  the  instru- 
ments are  set  up  against  the  infant  or  his  guardian  claiming 
that  he  is  bound  by  them,  and  he  is  not  so  bound,  he  may 
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avoid  them  at  any  time.  TKe  authorities  in  our  own 
Courts  shew  that  in  ejectment  brought  against  an  infant 
on  his  mortgage,  he  may  set  up  his  infancy  to  avoid  the 
deed :  Gilchrist  v.  Ramsay,  27  U.  C.  R.  501,  And  in  Doe 
Jackson  V.  Woodruff e,  7  U.  G.  E.  332,  the  Court  held  the 
infant  avoided  his  deed  by  bringing  ejectment  to  regain 
possession  contrary  to  his  deed. 

Here,  whilst  he  is  still  an  infant,  and  apparently  in  pos- 
session of  the  land  mortgaged  by  him,  he  claims  to  avoid 
it  as  soon  as  it  is  set  up  against  him.  It  does  not  appear 
that  any  possession  has  been  taken  by  the  defendant  of 
the  estate  mortgaged,  and  therefore  the  plaintiff  could  not 
do  any  act  to  avoid  the  deed  such  as  is  referred  to  in 
Slator  V.  Brady,  14  Ir.  C.  L.  Rep.  66,  except  merely  to  give 
notice,  and  I  cannot  well  see  what  notice  the  infant  could 
give  so  effectual  as  setting  up  the  infancy  as  soon  as  the 
deed  is  put  forth  as  something  binding  on  him.  Besides, 
this  action  is  not  in  relation  to  the  contract  which  or  deed 
which  the  plaintiff  wishes  to  avoid.  No  estate  passed 
under  the  bond,  and  therefore  I  apprehend  a  plea  of  infancy 
would  avoid  that  whenever  sued  on. 

It  may  be  urged  that  an  estate  passed  under  the  mort- 
gage referred  to,  and  the  covenant  on  which  the  action  is 
brought  was  the  covenant  for  quiet  enjoyment  only,  and 
that  covenant  running  "with  the  land,  the  defendant  has 
become  possessed  of  the  fee  of  the  land,  and  therefore  this 
action  cannot  be  brought  on  that  covenant  against  defend- 
ant. We  understand  the  covenant  for  quiet  enjoyment 
specially  excepts  the  incumbrance  created  by  the  mortgage 
made  by  the  defendant,  and  the  liability  really  arises  on 
the  defendant's  special  covenant  to  pay  that  mortgage, 
which  probably  would  not  run  with  the  land. 

In  any  view  suggested,  it  appears  to  us  that  the  plaintiff 
may  set  up  his  infancy  on  the  facts  shewn,  and  is  not 
estopped  from  doing  so  by  any  thing  that  has  occurred. 

The  cases  cited  in  our  own  Courts;  bright  v.  Leonard, 
11  C.  B.  N.  S.  258,  and  the  judgment  of  Willes,  J.,  and  the 
cases  there  cited  and  referred  to ;  Bartlett  v.  Wells,  1  B.  &;  S. 
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836 ;  North  Western  B.  W.  Co.  v.  McMichael,  and  Birken- 
head, dx.,  B.  W.  Co.  V.  Pilcher,  5  Ex.  114,;  and  De  Boo  v. 
Foster,  12  C.  B.  N.  S.  272,  may  all  be  read  with  advantage, 
as  shewing  the  general  view  taken  on  the  question  of  in- 
fancy in  relation  to  voidable  contracts. 

Judgment  for  "plaintiff. 


Regina  v.  Johnson  et  al. 

Conviction  affirmed  on  appeal —  Certiorari  improperly  issued — Practice. 

Where  a  conviction  which  had  been  affirmed  on  appeal  to  the  sessiq/is 
was  brought  up  by  certiorari,  contrary  to  the  32-33  Vic,  ch.  3, 
sec.  71,  as  amended  by  33  Vic,  ch.  27,  sec.  2,  which  enacts  that  in 
such  case  no  certiorari  shall  issue  : 

Heldj  that  the  Court  could  not  quash  the  conviction  (the  case  being  one 
in  which  the  magistrate  had  jurisdiction,)  though  it  was  clearly  bad, 
and  no  motion  had  been  made  to  quash  the  certiorari. 

Ferguson,  in  Hilary  Term  last,  obtained  a  rule — upon 
reading  the  writ  of  certiorari,  tested  10th  February,  1870, 
for  the  removal  of  the  conviction,  the  return  thereof,  the 
record  of  conviction,  and  the  recognizance,  affidavit,  and 
other  papers  to  the  certiorari  attached,  and  the  affidavits 
and  other  papers  filed  upon  the  application  for  the  said 
writ — calling  upon  Thomas  Johnson  Grover,  J.  P.,  and 
Michael  O'Farrell,  in  said  conviction  named,  to  shew  cause 
why  a  conviction  made  on  the  20th  October,  1869,  by  said 
Grover,  whereby  the  defendants  were  convicted  of  refusing 
to  obey^  a  summons  to  attend  as  witnesses  in  a  case  of 
assault  and  battery  pending  before  said  Grover,  between 
the  said  O'Farrell  and  one  Wilson,  and  were  fined  $1  each, 
and  $7.68  for  costs,  and  in  default  of  payment  to  be 
imprisoned  for  ten  days,  should  not  be  quashed,  on  various 
grounds  stated. 

It  appeared  by  the  papers  that  the  defendant  Angus 
Johnson  appealed  to  the  next  Court  of  General  Sessions 
of  the  Peace  of  Middlesex,  held  at  London  on  the  14th 
December,  1869,  when  an  order  was  made  by  that  Court 
dismissing  the  appeal  with,  costs. 
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During  Easter  Term,  Bull  shewed  cause,  citing  Consol. 
Stat.  C,  ch.  103,  sees.  17,  19  ;  32-33  Vic,  ch.  31,  sec.  71  ; 
Paley  on  Convictions,  5th  ed.,  403  et  seq. ;  In  re  Barrett, 
28  U.  C.  R.  559 ;  Nixon  v.  Nanney,  1  Q.  B.  747. 

Ferguson,  contra,  cited  Rex  v.  Sparrow,  2  T.  R.  196 
note;  Re  Donelly,  20  C.  P.  165  ;  Arch.  Cr.  Pr.  190;  Paley 
on  Convictions,  4th  ed.,  363. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  conviction  in  this  matter  seems  bad  on  several  of 
the  grounds  taken  in  the  rule ;  but  this  difficulty  lies  at 
the  threshold  of  the  case  before  us :  As  the  law  stood  at 
the  time  the  certiorari  issued,  nO  conviction  could  be 
removed  by  certiorari  into  this  Court,  under  the  Dominion 
Act  32-33  Vic,  ch.  31,  sec.  71,  and  since  the  amendment 
of  that  Act  by  the  Dominion  Act  of  33  Vic,  ch.  27,  sec.  2, 
no  conviction  or  order  affirmed,  or  affirmed  and  amended 
in  appeal,  can  be  removed  by  certiorari  into  this  Court ; 
and  this  conviction  was  confirmed  on  appeal  to  the  Quarter 
Sessions. 

It  was  objected  on  the  argument  that  the  proper  way  to 
raise  this  question  was  to  move  to  quash  the  certiorari, 
and  that  not  having  been  done,  and  the  conviction  being 
before  us,  and  clearly  bad,  we  ought  to  quash  the  conviction. 

No  doubt  there  are  cases  in  which  the  Courts,  Avhere  a 
conviction  has  been  brought  before  them  to  be  enforced, 
when  the  right  of  certiorari  has  been  lost  or  taken  away, 
have  nevertheless,  in  effect,  set  aside  the  conviction.  But 
in  those  cases  the  Courts  have  been  asked  to  do  something 
to  enforce  the  convictions.  We  have  not  been  referred  to 
any  case  where  the  Court  has  quashed  a  conviction  that 
has  not  been  properly  brought  before  it,  where  the  right  to 
a  certiorari  was  expressly  taken  away  by  statute. 

We  connot  but  see  in  this  case  that  the  certiorari  has 
been  expressly  taken  away,  and  that  the  conviction  is 
before  us  by  a  proceeding  contrary  to  the  express  terms 
of  the  Act  of  Parliament;  not  by  a  mere  irregular  pro- 
ceeding to  bring  before  us  that  which  the  party  had  a 
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right  to  bring  before  us,  but  has  done  so  in  an  irregular 
manner  by  a  proceeding  not  warranted  by  law.  Under 
these  circumstances  we  do  not  feel  at  liberty  to  quash  this 
conviction,  however  defective. 

I  thought  perhaps  the  certiorari  might  be  sustained 
on  the  ground  that  the  Justices  making  the  conviction 
had  no  jurisdiction  whatever  to  impose  a  fine  for  not 
obeying  a  summons  to  attend  as  a  witness,  but  on  referring 
to  the  Revised  Statutes  of  Upper  Canada,  2  Vic,  ch.  4,  sec.  2, 
we  find  it  provided  that  in  all  cases  in  which  a  summary 
jurisdiction  is  given  to  one  or  more  Justices,  by  virtue  of 
any  Act  of  the  Legislature  of  this  Province,  it  shall  be 
lawful  for  the  Justices  before  whom  the  complaint  is  made  ' 
upon  oath,  to  summon  persons  to  appear  at  a  time  and 
place  to  be  named  in  the  summons  to  give  evidence ;  and 
every  person  so  summoned,  and  neglecting  to  appear  pur- 
suant thereto,  without  reasonable  excuse,  upon  proof  of 
the  service  of  such  summons,  shall,  for  every  such  ofience, 
forfeit  any  sum  not  exceeding  £5,  to  be  levied  by  distress 
and  sale  of  the  goods  of  the  offender,  and  in  default  of 
distress  to  be  committed  to  the  common  jail  for  any  time 
not  exceeding  one  month. 

Rule  discharged. 
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NORTHEY  V.  TrUMENHISER. 
Mortgage — Construction — Principal  due  on  default  in  interest — Declaration. 

la  a  mortgage  made  accordiag  to  the  Act  respecting  Short  Forms  ot 
Mortgages,  the  proviso  was  that  it  should  be  void  on  payment  of 
$1558,  with  interest  at  seven  per  cent,  after  maturity  until  paid,  as 
follows  (specifying  four  instalments  making  up  the  $1558,  and  the 
days  of  payment)  with  interest  on  each  instalment  after  it  should 
mature,  at  the  rate  aforesaid,  until  payment.  There  was  also  a  pro- 
viso that  on  default  of  payment  of  the  interest  the  principal  should 
become  payable.  The  plaintiff  sued  when  one  instalment  had  fallen 
due,  alleging  in  his  declaration  that  defendant  covenanted  that  he 
would  pay  the  principal  money  and  interest  and  observe  the  proviso 
for  payment,  but  that  he  did  not  pay  the  same  nor  observe  the  proviso. 

Held,  1.  That  looking  at  the  form  of  the  mortgage  and  the  declaration, 
the  plaintiff  was  not  entitled  to  a  verdict  for  the  whole  principal,  for 
the  declaration  did  not  clearly  shew  that  he  was  claiming  it  by  reason 
of  non-payment  of  the  interest,  and  he  was  not  bound  to  sue  for  the 
whole  amount. 

2.  That  the  provisoes  and  covenants  were  not  deprived  of  the  meaning 
given  to  them  by  the  Act  because  they  were  not  numbered  as  in  the 
schedule  to  it. 

Qwcere,  there  being  no  day  named  for  payment  of  the  interest,  when 
would  there  be  a  default  so  as  to  make  the  whole  principal  due. 

Declaration.  First  count,  on  a  promissory  note  made 
by  defendant,  dated  13th  October,  1869,  payable  to  the 
plaintiff,  or  order,  for  $511.67,  at  three  months. 

Second  count,  that  by  an  indenture  of  mortgage  of 
certain  lands  of  the  defendant,  therein  specified,  dated 
13th  August,  1869,  and  made  in  pursuance  of  the  Act 
respecting  Short  Forms  of  Mortgages,  between,  &c.,  it  was 
provided  that  such  indenture  should  be  void  on  payment , 
of  $1558.10,  with  interest  at  seven  per  cent,  after  maturity 
until  paid,  as  follows,  that  is  to  say  :  $511.67  four  months 
after  the  date  thereof,  $523.34  eight  months  after  the  date 
thereof,  and  $523.09  fifteen  months  after  the  date  thereof, 
with  interest  on  each  of  such  instalments  after  it  should 
mature  at  the  rate  aforesaid  until  paid ;  and  which  inden- 
ture also  contained  the  words  following  concerning  such 
premises,  that  is  to  say  :  "  Provided,  that  in  default  of  the 
payment  of  the  interest  hereby  secured,  the  principal 
hereby  secured  shall  become  payable."  The  defendant 
covenanted  with  the  plaintiff  concerning  the  premises  that 
he  would  pay  the  said  mortgage  money  and  interest  and 
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observe  the  said  proviso  for  the  payment  thereof  as  afore- 
said, but  the  defendant  did  not  pay  the  same  nor  observe 
the  said  proviso. 

Common  counts  were  added. 

Pleas — 1.  To  first  count,  payment;  2.  To  second  count, 
non  est  factum  ;  3.  To  second  count,  payment ;  4.  To  third 
count,  never  indebted. 

The  case  was  tried  at  Hamilton,  at  the  last  Spring 
Assizes,  before  Wilson,  J.,  without  a  jur}^ 

The  execution  of  the  mortgage  was  proved  by  the 
admission  of  defendant. 

The  plaintiff  claimed 

The  amount  of  mortgage   $1558  10 

Interest  at  7  per  cent,  from  the  time 
the  first  instalment  became  due,  13th 
Dec,  1869,  to  27th  April,  1870,  on 
the  whole  sum    40  00 


$1598  10 

The  learned  Judge  expressed  a  doubt  as  to  the  sufficiency 
of  the  averment  in  the  declaration,  as  it  did  not  allege 
that  interest  became  due,  but  only  that  defendant  did  not 
pay  the  same,  i.e.,  interest  and  principal ;  and  there  was  no 
time  when  the  interest  was  to  be  paid  so  as  to  render  due 
the  whole  of  the  principal. 

A  verdict  was  taken  on  the  first  count  for  $521.57,  being 
for  the  amount  of  the  note,  $511.67,  and  interest  from  the 
16th  January,  1870,  when  it  fell  due,  until  the  27th  April, 
at  seven  per  cent.,  $9.90 ;  and  leave  was  reserved  to  the 
plaintiff  to  move  to  increase  it  on  the  second  count  to 
$1598.10,  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover  for  the  second  and  third  instalments — 
that  is,  if  the  Court  should  be  of  opinion  interest  was  in 
arrear  at  the  commencement  of  the  suit. 

Speedy  execution  was  granted  to  the  plaintiff  on  the  first 
count,  without  prejudice  to  his  afterwards  moving  to 
increase  it. 
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R.  Martin  obtained  a  rule  nisi  to  increase  the  verdict 
to  $1598.10,  or  such  larger  amount  of  damages  for  the 
plaintiff  as  to  the  Court,  under  the  circumstances,  might 
seem  meet,  pursuant  to  leave  reserved. 

During  this  term,  Harrison,  Q.C.,  shewed  cause.  There 
is  no  averment  in  the  declaration  to  shew  that  interest 
became  due  so  as  to  make  the  remaining  instalments  due. 
The  Act  as  to  the  short  forms  of  mortgages  is  not  suffi- 
ciently referred  to  to  give  the  extended  meaning,  under 
27-28  Vic,  ch.  31,  to  the  words  used  in  the  statute.  The 
covenants  are  not  numbered  as  they  are  in  the  *  forms  of 
the  statute,  so  as  to  connect  one  with  the  other.  Sterne  v. 
Beck,  32  L.  J.  Chy.  682 ;  Trust  and  Loan  Company  v. 
Brennan,  16  C.  P.  321 ;  Whitehead  v.  Walker,  9  M.  &  W. 
506;  Carton  v.  Kenealy,  12  M.  &  W.  139  ;  Hemp  v.  Gar- 
land, 4  Q.  B.  519,  are  authorities  to  shew  that  when  it  is 
claimed  that  a  breach  of  a  condition  accelerates  the  pay- 
ment of  the  whole,  principal,  it  should  be  alleged  in  the 
declaration.  There  is  no  averment  in  the  declaration  of 
interest  in  default. 

R.  Martin,  contra.  The  interest  accrues  de  die  in  diem, 
and  every  day  there  is  a  default.  There  being  a  default 
in  the  payment  of  the  interest,  then  the  principal  is  due  : 
Wilson  V,  Harman,  2  Vesey  Sen.,  672,  673;  Fisher  on 
Mortgages,  2nd  ed.  901 ;  Coote  on  Mortgages,  3rd  ed.,  442 ; 
Hicks  V.  Gardner,  1  Jur.  541.  Martyn  v.  Clue,  18  Q.  B.  681, 
shews  that  a  covenant  to  leave  in  repair  is  broken  the  in- 
stant the  tenant  leaves  the  land  and  the  premises  are  out  of 
repair.  So  here,  the  moment  any  interest  is  due  the  proviso 
operates,  and  the  whole  amount  of  the  principal  is  due.  If  the 
provision  as  to  default  of  payment  of  interest  accelerating 
the  payment  of  the  whole  principal  does  not  come  under 
No.  16  of  the  schedule  to  the  Short  Forms  of  Mortgage 
Act,  it  will  apply  under  sec.  2  of  the  statute,  and  the 
words  themselves  operate  as  an  agreement  that  the  whole 
principal  shall  become  due  on  default  of  the  payment  of 
the  interest. 
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Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  seems  strange  if  it  was  the  intention  of  the  parties 
that  the  whole  of  the  principal  should  become  due  on 
default  of  paying  any  of  the  instalments,  that  it  should 
not  have  been  so  provided  in  the  mortgage  ;  and  it  appears 
still  more  strange  that  the  proviso  for  accelerating  the 
payment  of  the  principal  should  depend  on  the  omission 
to  pay  the  interest,  instead  of  the  instalment,  when  there 
is  no  interest  payable  under  the  mortgage  until  default  in 
paying  an  instalment. 

The  case  of  Sterne  v.  Beck,  in  appeal,  before  the  Lords 
Justices,  as  reported  in  8  L.  T.  Rep.  N.  S.  588,  overruling 
the  decision  of  Vice-Chancellor  Stuart,  shews  that  when  it 
is  provided  that  in  default  of  payment  of  an  instalment 
the  whole  of  the  debt  shall  become  due,  the  plaintiff,  on 
such  default,  may  recover  the  whole  debt,  and  equity  will 
not  interpose. 

The  proviso  in  the  mortgage  is,  that  it  shall  be  void  on 
payment  of  the  principal  and  interest  after  the  same 
becomes  due  until  paid  at  seven  per  cent.  The  object  of 
this  seems  to  be  to  shew  that"  the  mortgagee  would  have  a 
right  to  hold  his  mortgage  security  until  he  was  paid  his 
principal  debt,  and  the  interest  to  accrue  after  it  was  due 
at  the  rate  of  seven  per  cent,  per  annum,  instead  of  six, 
which  would  be  the  interest  which  would  be  allowed  in 
the  absence  of  the  special  provision.  Then  the  payment 
was  to  be  as  follows  :  $511.67  four  months  after  the  date 
thereof,  $523.34  eight  months  after  the  date  thereof,  and 
$523.09  fifteen  months  after  the  date  thereof,  with  interest 
on  each  instalment  after  it  matures  at  the  rate  aforesaid 
until  paid. 

Then  follows  the  covenant  that  he  will  pay  the  mortgage 
money  and  interest,  and  observe  the  proviso.  According 
to  the  extended  form  of  these  words,  so  far  as  it  is  neces- 
sary to  refer  to  them  here,  they  are,  that  he  will  pay  to 
the  mortgagee,  his  heirs,  &c.,  the  said  sum  of  money  in  the 
above  proviso  mentioned,  with  interest  for  the  same  as 
aforesaid,  at  the  day  and  time  and  in  manner  above  limited 
for  the  payment  thereof 
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The  words  in  the  expanded  form,  as  to  the  proviso  for 
payment  of  interest,  are  to  the  effect  that  it  is  expressly 
declared  and  agreed  between  the  parties  ''that  if  any 
default  shall  at  any  time  happen  to  be  made  of  or  in  the 
payment  of  the  interest  money  hereby  secured  or  men- 
tioned, or  intended  so  to  be,  or  any  part  thereof,  then,  and 
in  such  case,  the  principal  money  hereby  secured  or  men- 
tioned, or  intended  so  to  be,  and  every  part  thereof,  shall 
forthwith  become  due  and  payable,  in  like  manner  and 
with  the  like  consequences  and  effects,  to  all  intents  and 
purposes  whatsoever,  as  if  the  time  therein  mentioned  for 
the  payment  of  such  principal  money  had  fully  come  and 
expired." 

Taking  the  provisoes  and  the  covenant  together,  we  think 
they  are  intended  to  apply  when  there  is  a  specific  default 
in  the  payment  of  the  interest  as  such.  The  covenant 
speaks  of  the  payment  of  the  principal  with  interest  at 
the  day  and  time  limited  for  the  payment  thereof  If, 
then,  the  instalment  of  the  principal  first  due  was  paid  on 
the  day  it  became  due,  there  could  be  no  default  in  the 
payment  of  the  interest.  If  the  instalment  were  not  paid 
on  that  day,  then  the  default  would  be  in  the  payment  of 
that  portion  of  the  principal,  and  not  of  the  interest.  The 
covenant  or  agreement  as  to  interest  is  after  default  of 
payment  of  that  portion  of  the  principal  to  pay  interest 
at  seven  per  cent,  until  paid.  The  plaintiff  would  not 
be  compelled  to  discharge  the  mortgage  until  he  received 
the  interest  at  seven  per  cent,  after  default  until  paid. 

The  other  proviso  (No.  16)  causes  the  whole  principal  to 
become  due  immediately  in  case  any  default  shall  be  made 
in  the  payment  of  the  interest  secured  by  the  mortgage. 
When  was  the  default  made  in  the  payment  of  the  interest  ? 
No  time  is  mentioned  for  its  payment,  and  no  demand  of 
payment  is  shewn.  To  avoid  the  alternative  of  all  becom- 
ing due,  would  it  be  necessary  for  the  defendant  to  tender 
the  interest  from  day  to  day  ? 

Carlon  v.  Kenealy,  12  M.  &  W.  139,  cited  by  Mr.  Har- 
rison, was  an  action  on  a  promissory  no,te,  payable  by 
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instalments,  containing  a  statement  that  the  whole  amount 
should  become  immediately  payable  on  default  being  made 
in  the  payment  of  the  first  instalment.  The  declaration 
averred  that  the  defendant  made  default  in  payment  of 
the  first  instalment,  and  that  he  had  not  paid  the  amount 
of  the  note. 

Here  the  declaration  does  not  state  that  the  defendant 
covenanted  that  in  default  of  the  payment  of  interest  at 
seven  per  cent,  after  the  instalment  became  due  he  agreed 
that  the  whole  principal  money  should  become  due  imme- 
diately, and  averring  that  he  had  not  paid  such  interest, 
and  that  in  consequence  the  whole  became  due,  and  that 
he  had  not  paid  the  same. 

After  reciting  the  proviso  and  inserting  the  one  about 
the  payment  of  the  interest,  he  alleges  that  the  defendant 
covenanted  he  would  pay  the  mortgage  money  and  interest 
and  would  observe  the  proviso  for  the  payment  thereof  as 
aforesaid,  but  the  defendant  did  not  pay  the  same  nor 
observe  the  said  proviso.  In  what  does  he  meaii  the 
defendant  did  not  observe  the  proviso  ?  Is  it.  by  not  pay- 
ing the  interest,  and  that  he  thereby  claims  to  sue  for  the 
whole  ?  He  does  not- say  so.  He  is  not  J^ound  to  sue  for 
the  whole  amount,  and  as  it  does  not  appear  that  he  has 
done  so  under  the  present  declaration,  we  think  we  may 
properly  hold  he  cannot  recover  it. 

Looking  at  the  whole  case,  the  form  of  the  mortgage  with 
its  proviso  and  covenant,  and  the  declaration  itself,  we  think 
we  ought  not  to  enter  the  verdict  for  the  plaintifif  on  the 
second  count  for  the  full  amount  of  the  principal  money 
mentioned  in  the  mortgage,  and  interest  at  seven  per  cent. 

The  mortgage  purports  to  be  made  under  the  statute, 
and  we  see  no  reason  why  the  words  used  in  it  should  not 
have  the  interpretation  given  to  them  by  the  statute, 
though  not  numbered  as  they  are  in  the  schedule  to  the 
Act.  That  numbering  seems  to  us  to  have  been  done 
merely  to  connect  the  short  form  of  words  used  under  that 
number  with  the  expanded  form  under  the  corresponding 
number  of  the  second  column-  of  the  schedule, 

Hule  discharged. 
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In  re  McDonald  et  al.  and  Cattanach  et  al. 

Fence-viewers — Award-<  Right  of  Appeal — C.S.U.C.,  ch,  57,  32  Vic.  ch.  46,  0. 

The  riglit  of  appeal  to  the  Judge  of  the  County  Court  against  an  award 
of  fence-viewers,  under  32  Vic,  ch.  46,  sec.  8,  is  not  restricted  to  an 
award  made  under  sec.  6,  sub-sec.  2  of  the  Act,  when  the  land  bene- 
fited is  in  two  municipalities,  but  extends  to  an  award  made  by  three 
fence-viewers  under  C,  S.  U.  C,  ch.  57,  which  the  later  Act  amends 
and  is  made  part  of. 

On  tlie  20th  December,  1869,  John  B.  Snyder,  John 
McDonald,  and  Farquhar  McLeod,  (who  appended  after 
their  signatures  the  words,  "  water-course  viewers,")  made 
an  award  in  relation  to  a  certain  water-course  in  the 
township  of  Lancaster. 

They  recited  in  the  beginning  of  the  award  that  on  the 
26th  of  October,  1869,  they  had  been  legally  called  upon 
to  examine  and  determine  a  water-course  in  dispute  be- 
tween Norman  R.  McDonald  and  Finlay  Cattanach,  and 
after  being  satisfied  that  all  the  parties  interested  were 
duly  notified,  they  then  proceeded  to  state  what  they  did, 
and  the  conclusion  they  arrived  at,  and  declared  who 
should  open  or  excavate  the  different  sections  of  the  water- 
course. They  proceeded  to  tax  a  bill  of  costs,  the  larger 
part  consisting  of  their  own  fees,  the  whole  amount  being 
$45.75,  $42.25  being  the  fees.  They  then  apportioned  the 
amount  to  be  paid  by  the  owner  of  each  lot  to  be  benefited 
by  the  drain  or  water-course  to  be  constructed  and  im- 
proved. 

On  the  17th  January,  1870,  a  notice  was  given  on  behalf 
of  Norman  McDonald  and  others  interested  in  the 
matter  of  an  appeal  made  against  the  award,  and  stating 
that  the  3rd  of  February,  1870,  at  10  o'clock,  a.  m.,  was 
the  time  and  place  fixed  for  hearing  the  appeal,  and  that 
the  evidence  of  all  the  parties  interested  must  be  produced 
at  the  same  time  and  place.  The  notice  was  entitled,  "  In 
the  County  Court  of  the  United  Counties  of  Stormont^ 
Dun  das,  and  Glengarry."  ^ 

A  copy  of  the  appointment  of  Geo.  S.  Jarvis,  Esq.,  Judge 
of  the  County  Court,  of  Thursday,  the  3rd  of  February,  to 
hear  the  appeal,  was  put  in. 
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On  the  5th  of  February  a  summons  was  obtained  in 
Chambers,  on  the  application  of  the  respondents,  calling  on 
the  appellants  and  the  Judge  of  the  County  Court  of  the 
United  Counties  of  Stormont,  Dundas,  and  Glengarry,  to 
shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  the  said  judge  from  hearing  the  said  appeal,  or 
from  further  proceeding  in  the  said  appeal,  and  from  mak- 
ing any  order  or  direction  therein,  on  the  ground  that  the 
Judge  had  no  jurisdiction  to  hear  or  proceed  in  the  said 
appeal ;  and  on  the  ground  that  the  matters  in  question 
in  the  said  appeal,  and  the  water-course  therein  mentioned 
as  affected,  are  situate  in  the  township  of  Lancaster,  and 
no  appeal  is  allowed  in  case  of  lands  wholly  situate  in  one 
township;  and  that  the  said  appeal  is  not  within  sub- 
sec.  2  of  the  seventh  section  of  the  Statute  of  Ontario, 
32  yic,  ch.  46,  and  that  there  is  no  appeal  in  any  other  class 
of  cases  ;  and  that  the  said  appeal  was  not  brought  within 
thirty  days  after  the  award  therein  appealed  from  was  filed 
with  the  Clerk  of  the  Township  of  Lancaster ;  and  why  in 
the  meantime  proceedings  on  the  appeal  should  not  be  stayed. 

The  case  was  argued  before  Gwynne,  J.  On  the  21st  April 
last  he  made  his  order  dischargino-  the  summons,  and  his 
written  judgment  was  produced  on  the  argument  of  the 
rule,  (a) 

In  Easter  Term  last  Betlmne,  for  Finlay  Cattanach,  ob- 
tained a  rule  nisi,  calling  on  the  appellants  to  shew  cause 
why  the  order  of  Mr.  Justice  Gwynne  should  not  be  set 
aside,  and  why  a  writ  of  prohibition  should  not  go  to  the 
Judge  of  the  County  Court  of  Stormont,  Dundas  and 
Glengarry,  on  similar  grounds  to  those  mentioned  in  the 
summons  made  on  the  5th  of  February. 

On  the  last  day  of  Easter  Term  Osier  shewed  cause,  and 
objected  that  the  Judge  had  not  been  called  upon  to  shew 
cause  on  this  rule,  and  referred  to  the  judgment  of  the 
learned  judge  in  discharging  the  summons. 

(a)  See  tlie  decision  reported,  5  P.  R.  288. 
55 — VOL.  XXX.  U.C.R. 
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Kerr,  contra,  cited  Ferguson  v.  Corporation  of  Howick, 
25  U.  C.  R.  553 ;  Morris  v.  Mellin,  6  B.  &  C.  446 ;  Bennett 
V.  Daniel,  10  B.  &  C.  500 ;  Daniel  v.  Bingham,  4  Ir.  L.  R. 
285  ;  Shaw  v.  Ruddin,  9  Ir.  C.  L.  E.  214 :  Dwarris  on 
Statutes,  601 ;  2  Inst.  111. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

I  have  carefully  considered  the  different  sections  of  the 
amending  Act,  and  have  compared  them  with  the  sections 
of  the  Consolidated  Statute. 

One  of  the  principal  objects  of  the  amending  Act  un- 
doubtedly was  to  extend  the  provisions  of  the  Consolidated 
Statute  so  as  to  charge  the  lands  of  absentees  and  non- 
residents with  a  proportionate  part  of  the  expense  of  con- 
structing ditches  or  water-courses. 

Section  7  of  ConsoL  Stat.  U.  C.  ch.  57,  seems  to  exclude 
the  lands  of  non-residents  from  its  operation,  for  it  says  : 
"  When  it  is  the  joint  interest  of  parties  resident  to  open  a 
ditch  or  water-course  to  let  off  the  surplus  water  from 
swamps  or  low  miry  lands,  in  order  to  enable  the  owners  or 
occupiers  thereof  to  cultivate  or  improve  the  same,  such 
several  parties  shall  open  a  just  and  fair  proportion  of 
such  ditch  or  water  course,  according  to  their  several  in- 
terests." 

The  amending  Act  of  Ontario,  32  Vic.  ch.  46,  sec.  1,  ex- 
tends the  provisions  of  that  Act  so  far  as  they  relate  to 
water-courses  to  unoccupied  and  non-resident  lands,  and 
to  the  owners  thereof,  to  the  same  extent  as  to  occupied 
lands  and  the  occupants  thereof  The  portion  of  the  ex- 
penses chargeable  to  these  lands  is  to  be  paid  in  the  first 
instance  by  the  township  municipality ;  an  account  of  the 
amount  is  to  be  transmitted  to  the  County  Treasurer,  and 
the  land  against  which  the  same  is  chargeable,  and  the 
County  Treasurer  is  to  charge  the  same  against  such  land 
in  the  same  manner  as  the  wild  land  tax. 

Section  6  provides  for  the  case  of  the  water-course  being 
^extended  through  another  or  adjoining  municipality. 
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Sub-section  2  provides  that  if  the  lands  in  both  munici- 
palities are  equally  benefited  in  proportion  to  the  extent 
of  the  work  in  each,  the  duty  of  deciding  in  what  propor- 
tion the  expenses  shall  be  borne  amongst  the  owners  of 
occupied  or  unoccupied  lands  in  each  said  municipality, 
and  the  proceedings  provided  by  the  said  Act  as  amended 
by  this  Act,  shall  be  taken  and  apply ;  but  if  the  ditch 
does  not  benefit  the  lands  in  both  municipalities  in  an 
equal  degree,  in  proportion  to  the  expense  of  the  work  in 
each,  then  the  duty  of  deciding  in  what  proportion  the 
expense  shall  be  borne  by  and  amongst  the  owners  of  occu- 
pied or  unoccupied  lands  in  both  the  municipalities,  shall 
appertain  to  six  fence  viewers,  three  from  each  of  the  mu- 
nicipalities, and  the  decision  of  such  fence-viewers,  or  a 
majority  of  them,  shall  be  binding,  and  shall  be  in  dupli- 
cate, and  one  duplicate  is  to  be  transmitted  to  the  Clerk 
of  each  municipality.  The  subsequent  proceedings  as  pro- 
vided by  the  former  Act  as  amended  by  the  later  Act, 
shall  be  taken  and  apply. 

The  conclusion  in  sec.  !)  of  the  Consolidated  Statute 
as  to  the  decision  of  the  three  fence-viewers  is,  "  and 
such  determination  or  award  shall  be  binding  on  the 
parties  thereto." 

The  seventh  section  of  the  amending  Act  provides  that 
"  it  shall  be  competent  for  any  party  affected  by  any  de- 
cision of  such  fence- viewers  to  appeal  to  the  Judge  of  the 
County  Court  within  which  the  said  land  is  situate,  against 
such  decision." 

Mr.  Kerr  in  his  argument  contended  that  such  fence- 
viewers  meant  the  six  fence-viewers  under  sub  sec.  2  of 
sec.  6,  and  not  the  three  fence-viewers  under  the  Consoli- 
dated Act.  But  the  first  part  of  the  sub-section  provides 
for  the  decision  being  made  by  the  three  fence  viewers  of 
each  municipality  in  the  manner  provided  by  the  Consoli- 
dated Statute,  as  amended  by  that  Act,  and  if  ''such  fence- 
viewers"  is  to  apply  to  that  sub-section  generally,  it  will 
apply  to  the  decison  of  the  three.  It  would  seem  strange 
if  the  decision  of  the  three  fence-viewers  in  proceedings 
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under  the  Consolidated  Statute  as  amended  should  be  subject 
to  appeal,  whilst  the  decision  of  the  same  class  of  men,  or 
perhaps  the  same  men  themselves,  in  a  precisely  identical 
proceeding,  would  not  be  subject  to  appeal. 

The  second  sub-section  in  effect  provides  that  when  the 
drain  or  water-course  extends  into  two  Townships  and 
both  are  equally  benefited  in  proportion  to  the  expense 
of  constructing  the  drain  in  each,  then  the  proportion  of 
the  expenses  to  be  borne  by  each  land  owner  in  each  muni- 
cipality is  to  be  ascertained  by  three  fence- viewers,  in  the 
same  way  as  if  the  drain  was  wholly  within  such  munici- 
pality. The  decision  of  these  three  under  sub-section  2  and 
section  7  of  the  last  Act  would  be  a  decision  of  such  fence- 
viewers.  When  the  same  viewers  make  a  similar  decision 
with  regard  to  drains  wholly  within  their  own  Township, 
but  which  had  not  extended  into  the  adjoining  Township, 
it  is  urged  their  decision  is  not  subject  to  appeal. 

We  do  not  think  we  are  called  upon  to  limit  the  right  of 
appeal  as  we  are  asked  to  do,  on  the  construction  of  the 
seventh  section  itself  The  words  "such  fence-viewers" 
may  well  apply  to  the  fence-viewers  notified  to  decide 
in  the  matter,  and  who  have  made  a  decision.  When, 
however,  we  consider  that  by  the  eighth  section  of  the  last 
Act  it  is  declared  that  it  shall  be  read  as  if  it  was  a  part 
of  the  Act  thereby  amended,  it  seems  to  settle  the  matter. 
If  then  the  seventh  section  is  read  as  a  part  of  the  Con- 
solidated Statute,  it  would  seem  to  put  it  beyond  a  reason- 
able doubt  that  the  right  of  appeal  to  the  County  Judge 
applies  to  a  decision  of  the  fence-viewers  under  it,  as  well 
as  to  those  made  under  the  amended  Act. 

We  all  think  that  the  order  of  Mr.  Justice  Gwynne  is 
right,  and  that  the  rule  to  set  it  aside  must  be  discharged 
with  costs. 

Rule  discharged. 
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Davis  et  al.  v.  VanNokman. 

Ejectment  against  a  mere  trespasser — Notice  under  C.  S.  U.  C,  ch.  27, 
sec.  n— Probate  of  will,  effect  of  as  evidence— C.S.  U.C.  ch,  32,  sec.  17— 
Tax  sale—^Z  Vic.  ch.  23,  0. 

The  plaintiffs  in  ejectment,  executors  and  trustees  of  S.  claimed  title  by 
a  sale  under  execution  against  C.  It  appeared  that  the  patent  for  the 
land  issued  to  one  Y.,  of  the  Township  of  Fredericksburgh,  in  1810. 
There  was  no  deed  proved  from  Y.,  but  in  1834  one  D.,  of  the  same 
township,  conveyed  to  C.  the  whole  lot,  and  it  was  shewn  that  the 
patent  had  been  in  D.'s  possession,  and  in  that  of  C,  whose  papers 
had  been  burned.  No  claim  had  been  made  by  or  under  T.,  but  no 
possession  had  been  taken  of  the  land  until  1847,  when  the  lot  was 
sold  for  taxes  and  purchased  by  C,  who  paid  the  taxes  and  exercised 
acts  of  ownership  until  the  defendant  entered  as  a  trespasser. 

Held,  a  case  within  sees.  17  and  18  of  the  Ejectment  Act,  C.  S.  U.  C, 
ch.  27  :  that  the  plaintiff,  under  sec.  18,  was  a  person  entitled  in  justice 
to  be  regarded  as  the  proprietor  of  the  land,  but  unable  to  shew  a 
perfect  legal  title  from  a  cause  not  within  his  power  to  remedy  by  due 
diligence  ;  and  that  the  defendant  being  a  mere  intruder  and  stranger 
to  the  title,  and  having  received  a  notice  to  shew  what  legal  right  he 
had.  under  sec.  17,  was  not  at  liberty  to  take  objections  to  the  plain- 
tiffs' title. 

Where  a  probate  is  used  as  evidence,  under  ;C.  S.  U.  C.  ch.  16,  It  is 
evidence  of  the  testator's  death,  as  well  as  of  the  will. 

Semble,  that  several  objections  taken  to  the  tax  title,  and  set  out  below, 
were  cured  by  the  33  Vic.  ch.  23,  0. 

Ejectment  for  the  west  half  of  lot  7,  in  the  14th  con- 
cession of  the  Township  of  Huntingdon. 

The  plaintiffs  claimed  title  as  the  executors  and  trustees 
under  the  last  will  and  testament  of  Hosea  Ballou  Smith, 
who  claimed  title  by  deed  poll  from  George  Taylor,  Sheriff 
of  the  County  of  Hastings,  to  the  said  Smith,  as  the  pur- 
chaser under  certain  writs  of  fiei'i  facias  and  venditioni 
exponas  a^nd  fieri  facias  for  residue,  which  issued  against 
the  lands  and  tenements  of  David  Roblin,  M.  P.  Roblin, 
and  John  Chamberlain,  in  the  suit  of  the  said  Smith 
against  the  said  David  Eoblin,  M.  P.  R-oblin,  and  John 
Chamberlain,  out  of  the  Court  of  Common  Pleas  at 
Toronto. 

The  defendant  appeared  and  defended  for  the  whole  of 
the  land. 

The  cause  was  tried  before  Gait,  J.  at  the  last  autumn 
assizes  at  Belleville. 
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The  plaintiffs,  nine  days  before  the  trial,  served  a  notice 
on  the  defendant  personally,  under  the  Ejectment  Act, 
Consol.  Stat.  U.  C.  ch.  27,  sec.  17,  setting  out  how  the 
plaintiffs  claimed  the  land,  which  was  a  repetition  of  their 
notice  of  claim  above  mentioned,  and  concluding,  ''and 
that  you  will  be  required  to  shew  upon  the  trial  of  this 
cause  what  legal  right  you  have  to  the  possession  of  the 
premises." 

The  facts  and  evidence  of  title,  so  far  as  it  is  necessary 
to  state  them,  were  as  follows  : 

The  Patent  for  the  whole  of  lot  7,  in  the  14th  concession 
of  Huntingdon,  issued  on  the  16th  of  March,  1810,  to 
Peter  Young,  of  the  Township  of  Fredericksburgh,  son  of 
a  U.  E.  Loyalist,  in  fee. 

Deed,  dated  18th  October,  1834,  from  James  Detlor,  of 
Fredericksburgh,  to  J ohn  Chamberlain,  of  the  Township  of 
Kichmond,  in  fee,  of  the  whole  lot,  consideration  £100, 
not  registered.  , 

Exemplificatian  of  judgment  recovered  by  Hosea  Ballon 
Smith  against  D.  Roblin,  M.  P.  Roblin,  and  John  Cham- 
berlain, in  the  Common  Pleas,  on  the  16th  January,  1863, 
for  $967.86,  damages  and  costs. 

On  the  same  day  Sb  fieri  facias  issued  from  the  office  of 
the  Deputy  Clerk  of  Stormont,  Dundas,  and  Glengarry, 
where  the  judgment  was  entered,  against  the  goods  and 
chattels  of  the  said  judgment  debtors,  directed  to  the 
Sheriff  of  Frontenac,  Lennox,  and  Addington.  It  was 
returned  no  goods  by  Thomas  A.  Corbett,  Sheriff. 

On  the  21st  of  January,  1863,  Sb  fieri  facias  against  the 
lands  and  tenements  of  the  said  judgment  debtors  was 
issued  from  the  same  Deputy's  office,  directed  to  the 
Sheriff  of  Hastings,  which  was  renewed  from  the  13th  of 
January,  1864.  It  was  returned  lands  on  hand  to  the 
value  of  $5,  and  no  other  lands  as  to  residue. 

Upon  this,  on  the  31st  of  August,  1864,  a  venditioni 
exponas  and  fi^eri  facias  issued  against  lands  and  tenements 
for  the  residue  from  the  same  office,  directed  to  the  Sheriff 
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of  Hastings  ;  it  was  returned,  land  on  hand  sold  for  $30, 
and  no  lands  as  to  residue. 

Deed  dated  2nd  November,  1864,  from  the  Sheriff  of 
Hastings  to  Hosea  Ballon  Smith,  of  the  west  half  of  lot  7, 
in  the  14th  concession  of  Huntingdon,  in  fee,  for  $30, 
sold  under  the  fieri  facias  against  lands  and  the  writ  of 
venditioni  exponas  and  fieri  facias  before  ^mentioned, 
registered  1st  September,  1865. 

Warrant  from  the  Clerk  of  the  Peace  of  Hastings,  dated 
26th  December,  1844,  to  the  Sheriff  of  Hastings,  to  sell 
various  lands  for  arrears  of  taxes,  and  among  them  the 
whole  of  lot  7,  in  the  14th  concession  of  Huntingdon. 

No  objection  was  made  to  the  advertisements.  A  certified 
copy  of  memorial  was  put  in,  dated  4th  June,  1861,  executed 
by  J.  W.  Dunbar  Moodie,then  Sheriff  of  Hastings,  setting  out 
at  full  length  the  deed  he  had  made  on  the  18th  January, 
1847,  to  John  Chamberlain,  in  fee,  for  the  sum  of  £6  17s.  6d., 
as  the  price  paid  for  lot  7,  in  the  14th  concession  of  Hunting- 
don, on  its  sale  under  the  said  warrant  for  arrears  of  taxes. 

The  land  was  described  as  follows  :  "  being  composed  of 
two  hundred  acres  of  the  rear  part  of  lot  number  seven  in 
the  fourteenth  concession  of  the  Township  of  Huntingdon, 
should  the  said  lot  contain  more  than  two  hundred,  and 
of  the  whole  of  said  lot  should  the  said  lot  not  contain 
more  than  two  hundred  acres."  This  was  registered  on 
the  11th  June,  1861. 

Receipt  of  County  Treasurer  for  taxes,  11th  March, 
1857,  for  £3  5s.  9d.,  on  the  Avhole  lot,  up  to  the  31st 
December,  1856,  stated  to  have  been  paid  by  Job  Lingham. 

Receipt,  15th  September,  1864,  from  the  Treasurer,  for 
S9,  from  H.  B.  Smith,  on  the  west  half  of  lot  7,  in  the  14th 
concession  of  Huntingdon,  for  taxes  for  1857,  1860,  and 
1861. 

Receipt,  3rd  February,  1868,  from  the  Treasurer  for 
taxes,  for  $16  10,  on  the  west  half  lot  aforesaid,  from  the  1st 
January,  1864,  to  the  31st  December,  1866,  paid  by  H.  B. 
Smith. 

Probate  of  last  will  and  testament  of  Hosea  Ballou 
Smith. 
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The  will  was  dated  5tli  August,  1865,  made  and  executed 
in  Lower  Canada,  signed  by  the  testator,  and  by  three 
Notaries  Public — of  which  a  certified  copy  was  registered 
in  Hastings,  on  the  21st  March,  1870. 

Probate  in  UiDper  Canada,  granted  by  the  Surrogate 
Court  of  the  County  of  Wentworth,  to  the  plaintiffs,  on 
the  29th  September,  1868,  reciting  the  testator's  death  to 
have  happened  on  or  about  the  15th  of  July,  1868. 

The  plaintiffs  were  the  trustees  and  executors  under 
the  will,  and  it  was  not  disputed  that  they  had  title,  if 
the  testator  himself  had,  to  the  land  in  question. 

A  notice  was  proved,  dated  20th  September,  1870, given  by 
the  plaintiffs'  attorney  to  the  defendant's  attorney,  of  inten- 
tion to  give  in  evidence  as  proof  of  the  devise  to  the  plain- 
tiffs the  probate  of  the  last  will  and  testament  of  Hosea 
Ballou  Smith,  deceased,  stamped  with,  the  seal  of  the  Sur- 
rogate Court  of  the  County  of  Wentworth,  granted  to  the 
plaintiffs. 

The  deed  from  the  sheriff  to  Moodie  was  not  produced, 
or  proved  otherwise  than  by  the  certified  copy  of  memorial : 
this  last-mentioned  deed  was  supposed  to  have  been  des- 
troyed by  the  same  fire.  Chamberlain  sold  the  east  half 
of  the  lot  to  Lingham,  in  1861.  He  did  nothing  with  the 
lot  till  that  time,  it  was  a  wild  lot  till  then.  Defendant 
went  into  possession  of  the  west  half  in  question  about 
the  year  1866.  He  asked  Lingham  who  owned  it,  as 
he  wanted  to  buy  it,  and  Lingham  referred  him  to  Mr. 
Chamberlain  as  the  owner  of  it. 

It  appeared  at  the  trial,  also,  that  the  deed  to  Chamber- 
berlain  from  Detlor  was  found  with  one  Eowe,  a  son-in- 
law  of  Chamberlain's,  after  Chamberlain's  death,  and  that 
the  Patent  of  the  land  v/as  at  one  time  in  Chamberlain's 
possession :  that  Chamberlain  was  once  burned  out,  and 
lost  a  number  of  deeds  of  land  by  the  fire.  No  deed 
from  Young,  the  patentee,  to  Detlor,  was  proved  to  have 
existed,  nor  any  memorial  of  it.  A  verdict  was  rendered 
by  the  jury  for  the  plaintiffs,  leave  being  reserved  to  enter 
a  verdict  for  defendant  or  a  nonsuit. 
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George  J).  Dickson  obtained  a  rule  nisi  accordingly,  on 
the  following  grounds : 

1.  There  was  no  evidence  of  any  grant  of  the  fee  of  the 
lands  from  the  patentee  to  James  Young,  or  to  any  other 
person. 

2.  There  was  no  writ  of  fieri  facias  against  goods 
issued  to  the  County  of  Hastings,  before  the  fieri  facias 
aorainst  lands  issued  under  which  the  land  was  sold. 

3.  If  the  exemplification  of  judgment  roll  prove  the 
return  of  the  fieri  facias  against  goods,  such  returr^  is 
dated  the  8th  of  May,  1863,  and  the  fieri  facias  against 
lands,  under  which  the  land  was  sold,  was  issued  in 
January  of  the  same  year,  and  cannot  be  supported  by  the 
writ  against  goods  being  returned  after  it. 

4.  There  was  no  evidence  of  the  death  of  the  testator^ 
Hosea  B.  Smith,  the  probate  of  will  being  only  evidence 
under  the  statute  of  the  contents  of  the  will. 

5.  The  will  so  proved  was  not  proved  to  have  been 
attested  so  as  to  pass  real  estate  in  Upper  Canada. 

6.  The  memorial  signed  by  the  former  sheriff,  Moodie, 
which  was  produced,  was  not  evidence  of  the  contents  of 
the  deed  from  him  to  Chamberlain. 

7.  If  such  memorial  prove  anything,  it  shews  that  the 
conveyance  of  which  it  is  the  evidence  is  void  for  uncer- 
tainty in  the  description  as  to  the  parcel  or  quantity  of 
land,  an  uncertainty  which  was  not  removed  by  other 
evidence. 

8.  The  memorial  also  shews  that  the  sheriff  did  not 
proceed  in  the  sale  as  required  by  the  Act  6  Geo.  IV.  ch.  7, 
or  by  the  Statute  in  that  behalf,  and  did  not  designate 
what  part  he  offered  for  sale ;  and  the  description  of  the 
land  sold  is  not  in  accordance  therewith,  nor  was  the  sale 
made  as  required  by  the  Statutes  then  in  force. 

9.  The  lands  were  sold  within  six  months  after  the 
receipt  of  the  warrant  by  the  sheriff. 

10.  The  warrant  is  not  sealed,  and  does  not  describe  the 
land  to  be  sold. 

11.  It  was  not  shewn  that  Thomas  A.  Corbett,  who 
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purports  to  have  made  the  return  of  the  fieri  facias 
against  goods,  was  the  sheriff  to  return  it,  nor  that  it  was 
directed  to  him,  nor  that  he  was  sheriff  at  all,  nor  that 
there  was  any  return  at  all. 

Henderson,  of  Belleville,  shewed  cause  to  the  rule. 

The  defendant  being  a  mere  squatter,  and  having 
been  served  with  notice  under  the  Statute  to  prove 
his  title,  should  not  be  permitted  to  raise  any  of  the 
objections  he  had  taken  to  the  plaintiffs'  title.  The  plain- 
tiffs claim  by  purchase  under  an  execution  against  Chamber- 
lain and  others  at  the  suit  of  Hosea  B.  Smith,  to  whom  the 
sheriff  made  the  deed  as  proved  at  the  trial :  Armstrong  v. 
Little,  20  U.  C.  R.  425.  But  there  was  evidence  at  any 
rate  as  against  the  defendant  that  Young,  the  patentee, 
had  conveyed  the  land  to  Detlor.  The  fact  of  Chamberlain, 
the  grantee  of  Detlor,  having  possession  of  the  patent  was 
evidence  that  he  had  got  it  rightly.  The  existence  of  such 
a  deed  being  thus  sufficiently  proved,  its  loss  was  rea- 
sonably accounted  for  by  or  at  the  fire  which  had  hap- 
pened at  Chamberlain's  house,  when  a  deed  which  Cham- 
berlain was  known  to  have  had,  the  one  from  Sheriff 
Moodie,  was  destroyed,  with  many  other  deeds.  As  to 
the  presumption  in  favour  of  such  a  deed,  he  referred  to 
Doe  dem.  Sullivan  v.  Read,  8  U.  C.  B.  293 ;  Covert  v. 
Robinson,  24  U.  C.  B.  283  ;  Fades  v.  Maxwell,  17  U.  C.  B. 
173 ;  McDonald  v.  Prentiss,  14  U.  C.  B.  79 ;  Doe  dem. 
Hammond  v.  Cooke,  6  Bing.  174 ;  Tay.  Ev.,  5th  ed.,  147. 
The  second  and  third  objectipns  have  been  abandoned  by 
defendant's  counsel.  As  to  the  fourth  objection,  the  probate 
put  in  is  evidence  of  the  death  of  testator.  After  notice  given 
of  intention  to  use  it,  and  no  notice  given  of  any  intention 
to  oppose  it,  defendant  cannot  oppose  its  being  used  as 
evidence  of  the  will,  and  so  of  necessity  of  the  death  of 
the  person  who  made  the  will. — Tay.  Ev.,  5th  ed.,  1440; 
Consol.  Stat.  U.  C,  ch.  16,  sec.  51;  ch.  32,  sees.  9,  11; 
Wms.  Exrs.,  6th  ed.,  320.  As  to  the  fifth  objection,  the  attes- 
tation is  sufficient  in  form.  As  to  the  sixth  objection,  there 
was  evidence  of  a  deed  from  Sheriff  Moodie  to  Chamberlain 
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having  been  seen  before  the  hre  ;  the  presumption  was 
that  it  was  destroyed  by  the  fire ;  the  memorial  was 
secondary  evidence  of  it,  in  aid  of  the  primary  evidence  be- 
fore mentioned ;  the  registration  of  it  was  duly  proved 
by  the  subscribing  witness.  As  to  the  seventh  objection, 
the  alleged  insufficiency  in  the  description  of  the  land  is 
cured  by  the  Ontario  Act,  33  Vic,  ch.  23,  sec.  2,  for  Hosea 

B.  Smith  had  paid  more  than  eight  years'  taxes.  The 
statute  would  be  a  defence  against  a  hand  fide  claimant ; 
it  is  much  more  an  answer  against  a  mere  squatter.  The 
eighth  objection  may  be  answered  in  ]ike  manner. — See 
also  Hamilton  v.  McDonald,  22  U.  C.  K  136  ;  Cotter  v. 
Sutherland,  18  C.  P.  357.  As  to  the  ninth  objection, 
there  is  no  evidence  of  it ;  but  if  it  be  true,  the  Tax  Title 
Act  will  cover  it  also.  The  tenth  objection  is  plainly  not 
correct,  for  the  warrant  is  sealed ;  it  is  now  in  Court  and 
can  be  seen  ;  but  if  it  were  not  sealed,  that  too  would  be 
cured  by  the  statute.  The  eleventh  •  objection  was  aban- 
doned by  the  defendant's  counsel. 

Dickson  supported  the  rule.  The  plaintiffs  not  only  ask 
for  the  deed  to  Detlor  to  be  presumed,  but  its  contents ;  but 
Chamberlain's  subsequent  purchase  at  the  sale  for  taxes 
defeats  the  .presumption  the  plaintiffs  ask  to  be  made,  that 
he  had  in  fact  a  prior  title.  There  were  no  acts  of  owner- 
ship by  Chamberlain  on  or  with  respect  to  the  land  till 
after  he  got  the  deed  from  the  sheriff,  which  it  is  said  he 
had. 

As  to  the  probate  of  will,  the  statute  dispenses  only 
with  the  production  of  the  original  will,  and  of  the  wit- 
nesses to  prove  it.  If  the  original  had  been  used,  the 
testator's  death  must  have  been  proved,  why  not  then 
when  the  copy  is  used  in  its  stead  ?  the  statute  never 
meant  to  do  away  with  proof  of  the  death ;  that  fact  must 
still  be  proved,  as  heretofore.  It  was  intended  only  to 
dispense  with  the  production  of  the  witnesses  to  the  will : 

C.  S.  U.  C.  ch.  32,  sees.  9,  11,  12;  ch.  16,  sec.  51;  Barra- 
cloitgh  V.  Greenhough,  L.  R.,  2  Q.  B.  619.  The  fifth  objection 
is  of  the  same  character;  Probate  applies  under  the  Evidence 
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Act  only  to  personalty  :  In  the  goods  of  Jane  Barden,  L.  R. 
1  Prob.  &  Div.  325.  6.  The  memorial  of  the  sheriff's  deed 
executed  by  Chamberlain,  the  grantee,  does  not  prove  the 
existence  of  the  de.ed  it  purports  to  refer  to.  7  and  8.  The 
uncertainty  and  insufficiency  of  the  sheriff's  deed  for  taxes 
defeats  that  title.  What  land  was  sold  ?  Two  hundred 
acres  of  the  rear  part  of  the  lot,  if  it  contained  more  than 
200  acres.  No  election  by  the  purchaser  can  make  the 
deed  sufficient,  for  there  can  be  no  election  under  the  deed 
of  a  public  officer  disposing  of  the  j^roperty  against  the 
will  of  the  owner  :  Doe  dem.  Notman  v.  McDonald,  5  U. 
C.  R.,  821 ;  Doe  dem.  Miller  v.  Tiffany,  5  U.  C.  R.  89  ; 
Fraser  v.  Mattice,  19  U.  C.  R.  150;  Cayley  v.  Foster,  25 
U.  C.  R.  407  ;  Knaggs  v.  Ledyard,  12  Grant  820.  The 
Tax  Title  Act  does  not  apply  to  this  case. 

Wilson,  J.,  delivered  the  judgment  of  the  Couit. 

Of  the  eleven  objections  originally  taken,  the  defendant's 
counsel  abandoned  the  2nd,  3rd,  and  11th,  and  he  did  not 
refer  on  the  argument  to  the  9th  and  10th  objections. 

The  first  objection  which  we  take  up  is  not  any  of  those 
which  the  defendant  has  raised,  but  one  which  the  plain- 
tiffs have  made  against  him  ;  whether  he,  a  mere  squatter, 
without  any  title  or  colour  of  title,  when  setting  up  no 
right,  and  when  called  on  to  prove  what  right  he  has  to 
the  land,  can  litigate,  by  these  multifarious  and  critical 
niceties,  the  strict  title  to  the  land  at  all  ? 

The  Ejectment  Act,  Consol.  Stat.  U.  C,  ch.  27,  under  the 
heading  of  "  Vexatious  Defences,"  enacts,  sec.  17,  "  It  being 
desirable  in  actions  of  ejectment  brought  against  persons 
who  are  merely  intruders,  not  to  prevent  claimants  from 
recovering  land  to  which  they  have  just  claim,  on  account 
of  some  want  of  technical  form  in  their  title,  or  some  im- 
perfection riot  affecting  the  merits  of  their  case,  and  of 
which  mere  strangers  to  the  title  having  no  claim  or  colour  of 
legal  claim  to  the  possession  should  not  be  permitted  to  take 
advantage ;  the  claimant  or  his  attorney  in  any  action  of 
ejectment  may  serve  a  notice  upon  the  defendant  in  words 
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or  to  the  eftect  following:  'Take  Notice  tliat  I  claim  the 
premises  for  which  this  action  is  brought  as,  &c.,  and  that 
you  will  be  required  to  shew  upon  the  trial  of  this  cause 
what  legal  right  you  have  to  the  possession  of  the  pre- 
mises.' " 

Sec.  18.  "  If  upon  the  trial  of  such  ejectment  the  evidence 
of  title  given  by  the  claimant  satisfies  the  Court  and  jury 
that  he  is  entitled  in  justice  to  be  regarded  as  the  proprie- 
tor of  the  land,  *  *  *  but  that  he  cannot  shew  a 
perfect  legal  title  by  reason  of  some  want  of  legal  form  in 
some  instrument  produced,  or  by  reason  of  the  defective 
registration  of  some  will  or  instrument  produced,  or  from 
any  cause  not  within  the  power  of  the  claimant  to  remedy 
by  using  due  diligence,  the  jury,  under  the  direction  of 
the  Court,  may  find  a  verdict  for  the  claimant,  unless  the 
defendant,  or  his  counsel,  upon  being  required  by  the 
other  party  so  to  do,  gives  such  evidence  of  title  as  shews 
that  he  is  the  person  legally  entitled,  or  that  he  does  ho^id 
fide  claim  to  be  the  person  legally  entitled  to  the  land,  by 
reason  of  the  defect  in  the  titles  of  the  claimant,  or  that  he 
holds,  or  does  bond  fide  claim  to  hold,  under  the  person  so 
entitled." 

This  defendant  is  a  person  Avho  is  "  merely  an  intruder" 
and  a  "  mere  stranger  to  the  title,  having  no  claim  or  colour 
of  legal  title  to  the  possession,"  and  he  makes  what  is 
properly  described  as  a  "  vexatious  defence." 

Who  are  the  plain tiflfs  ?  They  claim  under  Chamberlain 
and  his  title  is  perfect  if  Peter  Young,  the  patentee,. ever 
conveyed  the  land  to  Detlor. 

The  patent  to  Young,  issued  in  1810.  He  is  described  as  of 
the  Township  of  Fredericksburgh ;  and  James  S.  Detlor,  a 
•person  well  known  and  of  the  same  Township,  in  1834  is 
found  in  possession  of  the  patent  claiming  the  land,  and  he 
conveyed  it  to  Chamberlain  for  £100.  Chamberlain  is  a 
man  who  was  also  well  ktiown,  and  he,  after  he  became 
the  possessor  of  the  patent  and  the  purchaser  of  the  land, 
held  it  for  many  years  and  paid  the  taxes  upon  it.  From 
1810  to  the  present  time  Peter  Young  has  not,  nor  has  any 
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one  claiming  from  him,  but  Detlor,  Chamberlain  and  those 
claiming  under  Chamberlain,  ever  interfered  with  or 
claimed  title  to  the  land  until  the  defendant  vexatiously, 
and  as  a  stranger  to  the  title,  and  as  a  mere  intruder, 
entered  about  four  years  ago. 

There  is  no  strong  evidence  of  the  existence  of  a  deed 
from  Young  to  Detlor.  It  is  not  necessary  to  prove  the 
actual  existence  of  a  deed  in  all  cases,  for  a  deed  may  be 
presumed,  as  when  the  possession  of  the  land  is  consist- 
ent with  the  fact  of  there  being  such  a  deed.  Here, 
however,  no  posession  was  taken,  nor  any  act  done  upon 
the  land ;  taxes  were  not  even  shewn  to  have  been  paid  by 
Detlor  or  Chamberlain  until  after  Chamberlain's  purchase 
at  the  Tax  Sale,  some  time  between  1844  and  1847. 

The  length  of  time  which  has  elapsed  from  1810  until 
the  defendant  took  possession  in  1866  may  be  relied  on 
as  some  slight  evidence  that  Peter  Young  had  conveyed 
his  title,  as  neither  he  nor  any  one  claiming  under  him,  but 
Detlor  and  those  claiming  under  Detlor,  have  ever  claimed 
title  to  it  since  then. 

The  possession  of  the  patent  in  and  before  1834  by 
Detlor  points  to  him  as  the  person  who  got  the  convey- 
ance, and  his  conveying  the  land  in  1834  and  transferring 
the  patent  to  Chamberlain  strengthens  that  presumption. 
So  the  long  period  that  elapsed  between  1810  and  1845, 
or  thereabouts,  the  time  of  the  sale  for  taxes,  and  before 
any  other  title  than  the  one  under  the  patent  arises,  is 
evidence  of  a  like  nature  :  Covert  v.  Robinson,  24  D.  C.  K. 
282  ;  Eades  v.  Maxwell,  17  U.  C.  K  179. 

And  we  think,  if  any  effect  is  to  be  given  to  the  statute 
at  all  as  against  a  mere  stranger  and  intruder,  it  must  be 
given  just  in  those  cases  where  the  claimant's  strict  title 
fails  from  a  cause  not  within  his  power  to  remedy,  and 
when  he  is  entitled  in  justice  to  be  regarded  as  the  pro- 
prietor of  the  land. 

If  Chamberlain  had  not  bought  the  land  from  the 
Sheriff,  and  if  he  had  sold  the  east  half  to  Lingham,  as 
under  the  deed  he  had  from  Detlor,  that  is,  either  before 


DAVIS  £T  AL.  V.  VAN  NORMAN. 


.447 


or  without  any  deed  from  the  Sheriff,  and  had  paid  taxes 
as  under  the  same  title,  so  that  he  had  plainly  interfered 
with  and  exercised  such  acts  of  ownership  over  the  land, 
then,  I  think,  after  the  long  unasserted  right  of  Young,  or 
of  any  one  under  him  claiming  adversely  to  Chamberlain, 
a  deed  in  confirmation  of  his  right  might  have  been  pre- 
sumed to  have  been  made  by  Young  to  Detlor,  even  as 
against  Young  himself,  under  certain  circumstances. 

Chamberlain's  purchase  of  the  land  for  taxes,  it  is  true^ 
is  not  the  act  of  a  person  having  the  legal  estate.  It  is 
rather  the  act  of  a  person  who,  knowing  of  some  infirmity 
in  his  title,  has  adopted  this  expedient  of  curing,  correcting, 
or  overcoming  it.  Still  he  may  have  done  it  simply  because 
he  had  lost  the  deed  to  Detlor,  and  under  the  idea  that  his 
new  title  would  make  his  claim  as  good  as  his  former  claim 
was  before  he  lost  the  deed.  His  conduct  in  this  respect 
is  not  conclusive  evidence  that  there  was  not  such  a  deed 
to  Detlor,  though  it  is  evidence  that  there  was  not. 

Now  this  defendant  should  not  be  allowed  to  intrude 
himself,  and  raise  a  discussion,  first  of  all,  whether  there 
ever  was  such  a  deed,  and  secondly,  how  far  Chamberlain's 
subsequent  purchase  is  to  operate  against  the  presumption 
of  there  having  been  such  a  deed. 

Chamberlain,  as  a  fact,  did,  for  twelve  or  thirteen  years 
before  he  bought  from  the  sheriff,  claim  in  right  of  such  a 
deed.  When  he  bought  from  the  sheriff  his  purpose  may 
have  been  to  re-establish  his  title,  which  he  may  have  sup- 
posed he  had  lost  by  the  loss  of  his  deed,  or  he  may  have 
acted  from  some  other  cause  not  inconsistent  with  his 
being  entitled  in  justice  to  be  regarded  as  the  proprietor 
of  the  land." 

From  that  time,  that  is,  since  1846  or  1847,  he  and  those 
claiming  under  him  have  paid  the  taxes,  and  are  the  only 
persons  who  have  ever,  until  the  defendant's  intrusion, 
exercised  acts  of  ownership  over  the  land. 

In  my  opinion,  it  would  be  a  most  mischievous  and 
vexatious  proceeding  if  this  mere  intruder  and  stranger 
could,  notwithstanding  the  provisions  of  the  statute,  hold 
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tlie  plaintiffs  at  defiance  because  they  had  not  proved  the 
very  strictest  legal  title  against  the  real  owner,  and  keep 
the  land  himself  because  they  'had  not  done  so,  when  he 
has  not  a  particle  of  right  and  does  not  pretend  that  he 
has,  but  holds  by  invasion  and  wrong,  without  any  kind  of 
excuse  or  justification. 

This  defendant  has  no  right  against  such  a  title  as  the 
plain tiflfs  have  shewn  to  supplant  them,  and  to  put  them 
to  the  proof  of  their  rights. 

If  the  deed  in  question  had  been  fully  proved,  the  plain- 
tiffs would  have  made  out  a  strictly  legal  claim  against 
Peter  Young  himself,  and  they  would  not  have  required 
the  aid  of  the  stai^iite. 

They  are  not  bound  to  establish  a  perfect  title  against 
the  defendant,  for  that  would  be  to  put  the  mere  intruder, 
notwithstanding  the  provisions  of  the  statute,  on  the  same 
footing  as  the  person  having  the  strict  legal  title. 

What  they  have  to  do  is  to  "  satisfy  the  Court  and  jury 
that  they  are  entitled  in  justice  to  be  regarded  as  the  pro- 
prietors of  the  land,  but  that  they  cannot  shew  a  perfect 
legal  title  from  a  cause  not  within  their  power  to  remedy 
by  using  due  dilig6nce  and  that  is  the  measure  of  their 
proof  Upon  this  they  are  entitled  to  recover,  unless  the 
defendant,  who  has  been  so  served  with  notice  to  shew 
what  legal  right  he  has,  is  able  to  prove  one. 

It  is  quite  clear  the  plaintiffs  have  shewn  that  they  are 
in  justice  entitled  to  be  regarded  as  the  proprietors,  and 
that  the  alleged  imperfection  is  not  one  which  they  can  in 
any  manner  remedy. 

If  they  were  withholding  proof  which  by  using  due 
diligence  they  could  procure,  they  would  be  entitled  to  no 
favour,  for  the  statute  was  never  meant  to  help  those  who 
proved  their  title  imperfectly  when  by  using  due  diligence 
they  could  have  remedied  the  deficiency,  but  to  aid 
those  who,  having  proved  an  imperfect  title,  could  not 
by  any  diligence  remedy  it,  provided  they  established,  to 
the  satisfaction  of  the  Court  and  jury,  that  in  justice  the}^ 
were  entitled  to  be  regarded  as  the  proprietors. 
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I  liave  not  considered  the  absolute,  I  mean  the  strict 
legal,  rights  of  the  plaintiffs,  for  the  defendant  cannot,  as  a 
usurper,  put  them  to  the  proof  of  them.  It  is  sufficient 
that  they  have  proved  a  case  under  the  statute  to  require 
the  defendant  to  controvert  it  by  a  better  title  in  his  favour. 

This  case  might  have  been  stated  more  shortly  than  it 
has  been,  but  the  full  objections  have  been  detailed  and 
the  whole  arguments  upon  them  have  been  given,  for  the 
purpose  of  shewing  in  what  way  and  to  what  extent  a 
mere  intruder  may  set  up  a  vexatious  defence ;  and  that  it 
might  appear  how  unjust  it  would  be  to  permit  him  to 
speculate  so  freely  on  his  possession  against  the  lojig- 
standing  claim  and  rights  of  his  opponents;  and  that 
it  may  appear  if  he  can  raise  such  objections  he  is 
doing  just  what  the  rightful  owner  (assuming  that  there 
is  such  a  person  as  against  the  plaintiffs)  could  do,  and 
just  the  thing  which  the  statute  declares  the  intruder 
shall  not  do,  and  which  would  be  equivalent  to  a  repeal 
of  the  statute  if  he  were  permitted  to  do. 

The  law  always  leans  strongly  against  mere  wrong-doers. 
Almost  any  possession  is  a  sufficient  title  to  enable  the 
plaintiff  in  ejectment  to  recover  against  a  wrong-doer  : 
Doe  clem.  Hughes  v.  Dyhall,  3  C.  &  P.  610;  Doe  dem. 
Humphrey  v.  Martin,  Car.  &  Marsh.  32. 

If  Chamberlain  can  be  said  to  have  had  possession,  and 
we  are  not  satisfied  he  may  not,  for  he  had  sold  half  the 
lot  to  Lingham  and  had  paid  the  taxes  for  many  years, 
then  there  was  a  sufficient  possession,  considering  the 
nature  of  the  property,  as  against  a  mere  wrong-doer : 
JefferiesY.  Great  Western  R.  W.  Co.,  5  E.  &  B.  802 ;  Sutton 
V.  Buck,  2  Taunt.  302  ;  and  the  cases  before  cited.  And  if 
the  Sheriff's  deed  for  taxes  be  proved  sufficiently,  and  it  is 
said  there  was  evidence  of  it  independently  of  the  proof 
aflbrded  of  it  by  the  memorial,  the  objections  to  the  deed 
raised  by  the  seventh  and  eighth  exceptions  will  probably 
be  found  to  be  cured  by  the  Tax  Act. 

The  insufficiency  of  the  description  of  the  land  sold  may  be 
also  cured  by  averment  or  proof  that  this  lot  did  not  ex- 
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ceed  200  acres,  in  which  case  the  conveyance  is  of  the 
whole  lot,  and  not  therefore  objectionable. 

Then  as  to  the  probate.  We  have  no  doubt  its  pro- 
duction is  evidence  of  the  testator's  death,  for  it  is  evi- 
dence of  the  validity  of  the  will,  as  well  as  of  the 
contents,  and  the  will  (if  it  can  be  called  a  will)  has  properly 
no  validity  in  the  maker's  lifetime.  The  will  was  well 
attested.    The  attestation  is  lengthy,  but  it  is  sufficient. 

We  refer  generally  to  the  exceptions,  merely  to  show  they 
might  not  be  found  to  be  insurmountable  if  they  had  to  be 
considered. 

In  our  opinion  the  plaintiffs  proved  a  claim  which  they 
could  not  by  due  diligence  rememdy,  which  "in  justice  en- 
titled them  to  be  regarded  as  the  proprietors  of  the  land," 
and  the  defendant  was  not  at  liberty  as  "  a  mere  in- 
truder" and  ''a  mere  stranger  to  the  title,  having  no 
claim  or  color  of  legal  claim  to  the  possession,"  to  take 
any  of  the  objections  in  question  until  and  unless  he 
shewed  he  was  "  the  person  legally  entitled  to  the  land  by 
reason  of  th^  defect  in  the  title  of  the  claimants,  or  that 
he  holds  or  does  bond  fide  claim  to  hold  under  the  person 
so  entitled;"  and  that  he  did  not  do,  nor  attempt  to 
do,  nor  pretend  that  he  could  do. 

The  rule  will  therefore  be  discharged. 

Rule  discharged. 
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McBride  v.  The  Gore  District  Mutual  Fire  Insurance 

Company. 

Insurance  on  grain — Condition — Construction — Other  insurance  not  notified — 
Warehouse  receipts — Oivners. 

Where  a  policy  was  made  subject  to  the  conditions  endorsed  thereon, 
one  of  which  was  Insurance  subsisting  or  effected  with  other  Com- 
panies must  be  notified  to  the  Board,  and  if  approved  of,  to  be  in- 
dorsed on  the  policy  and  signed  by  the  Secretary."  Held,  that  this 
was  a  condition  precedent,  and  non-compliance  with  it  a  bar  to  the 
action,  though  it  did  not  so  expressly  provide. 

The  defendants  having  proved  their  plea  under  this  condition,  the  plain- 
tiff contended  that  it  did  not  bar  the  action.  Leave  was  reserved  to 
move  for  a  nonsuit  on  this  ground,  and  the  plaintiff  had  a  verdict, 
there  being  another  issue  on  the  record.  Semble,  that  a  verdict 
should  have  been  entered  for  defendants  on  the  plea,  and  the  plaintiff 
left  to  move  for  judgment  non  obstante,  for  that  there  cannot  be  a 
nonsuit  while  another  issue  stands  in  favour  of  the  plaintiff  on  the 
record. 

Another  condition  provided  that  property  must  be  insured  in  the 
names  of  the  owners.  It  appeared  that  the  policy  was  on  grain  in- 
sured in  the  name  of  the  plaintiff,  who  had  given  warehouse  receipts 
for  it,  endorsed  to  certain  banks.  Per  Wilson,  J. — Such  banks  were  the 
owners,  by  virtue  of  these  receipts,  not  the  plaintiff,  and  the 
condition  was  broken. 

Action  on  a  policy  dated  26th  of  January,  1870,  for 
$2,000,  on  the  plaintiff's  stock  of  grain,  pork,  butter, 
hides,  and  skins,  contained  in  a  frame  building  situated  on 
the  south  side  of  Mill  Street,  in  Elora. 

The  policy  was  made  subject  to  the  conditions  of  in- 
surance contained  on  the  back  of  the  policy  and  the  By- 
laws of  the  Company. 

A  loss  by  fire  was  alleged  to  have  happened  to  the 
amount  of  $1513  25,  of  which  notice  and  proof  were  duly 
given. 

The  second  plea  set  out  the  following  condition  endorsed 
on  the  policy,  and  which  policy  was  made  subject  to  the 
said  condition,  and  to  all  the  other  conditions  indorsed  on 
the  policy  : — 

"  Insurance  subsisting  or  effected  with  other  companies 
must  be  notified  to  the  Board,  and  if  approved  of,  to  be 
indorsed  on  the  poHcy  and  signed  by  the  Secretary;"  and 
it  averred  that  at  the  tim.e  of  the  issuing  of  the  policy  sued 
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on  there  was  subsisting  another  insurance  on  the  same 
property  with  the  Queen  Insurance  Company;  for  the  sum 
of  $1,000,  and  it  was  the  plaintiff's  duty  to  have  notified 
the  defendants  of  the  same,  &c.,  &c.,  yet  he  did  not  do  so. 

The  fourth  plea  set  out  the  following  condition  endorsed 
on  the  policy  : — 

"  Property  must  be  insured  the  names  of  all  the  owners, 
and  the  applicant  must  state  the  interest  of  each  owner, 
except  in  case  of  property  held  in  trust  or  on  commission, 
which  must  always  be  insured  as  such,  otherwise  the 
policy  will  not  cover  such  property ;  and  in  case  of  loss 
the  names  of  the .  respective  owners  shall  be  set  forth  in 
the  preliminary  proofs  of  such  loss,  together  with  their 
respective  interest  therein.  Goods  in  storage  must  be 
specially  insured."  And  it  averred  that  at  the  time  of  the 
issuing  of  the  policy,  and  subsequent  thereto,  the  property 
was  not  insured  in  the  names  of  all  the  owners  thereof,  nor 
was  the  interest  of  each  owner  stated  in  the  application 
for  insurance,  and  that  the  property  was  not  held  in 
trust  or  on  commission. — Issue. 

The  cause  was  tried  before  Morrison,  J.  at  the  last 
Guelph  assizes. 

The  following  evidence  is  alone  material : — Nathaniel 
Higginhotham,  a  witness  called  for  the  plaintiff,  said :  "  I 
was  in  plaintiff's  warehouse  every  day ;  I  rented  a  portion 
of  it ;  I  was  in  it  three  days  before  the  fire ;  in  my  judgment 
there  wxre  then  over  10,000  bushels  of  barley ;  I  granted 
two  receipts  for  7,000  bushels  of  barley,  and  one  for  1,300 
bushels  of  peas ;  I  granted  them  as  plaintiff's  warehouse- 
man, and  I  am  fully  satisfied  there  were  10,000  bushels." 

In  cross-examination  he  said,  "  I  occupied  the  lower  part 
of  the  building,  and  stored  whiskey,  &ic.,  there ;  I  have 
had  possession  for  five  or  six  months  previous  to  my  grant- 
ing the  warehouse  receipts,  and  I  examined  the  grain 
before  granting  the  receipts ;  I  had  a  portion  of  the 
building  and  access  to  the  rest ;  I  was  familiar  with  the 
rooms  and  bins  *  *  *  I  saw  the  grain  myself,  and 
I  told  the  Agent  of  the  Bank  that  I  did  so  ;  I  got  no  com- 
mission ;  I  merely  did  it  to  assist  the  plaintiff." 
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The  defendants  then  put  in  the  affidavit  of  the  plaintiff 
made  for  and  given  to  the  defendants  when  he  applied 
for  payment  of  his  loss. 

It  stated  that  at  the  time  of  the  fire  there  was  no 
other  insurance  on  the  property  than  two  policies  in  the 
Queen  Insurance  Company  for  $3,000,  and  $4,000  in  the 
Commercial  Union  Assurance  Company — that  is,  a  polic}^ 
for  $2,000,  and  an  interim  receipt  of  the  3rd  February, 
1870,  which  entitled  him  to  another  policy,  which  he 
has  since  got,  for  $2,000,  from  the  last-named  Company, 
which  last-mentioned  insurance  was  in  lieu  of  a  policy  for 
$2,000  which  the  plaintiff  before  then  had  in  the  Home 
Insurance  Company,  and  which  had  expired. 

The  policy  of  the  defendants  stated  that  at  the  time  of 
the  granting  it  the  plaintiff  had  the  following  insurances 
then  subsisting  : — 


The  additional  insurance  made  on  the  3rd  of  February, 
in  lieu  of  the  expired  policy  of  the  Home,  left  the  amount 
of  money  secured  by  insurance  just  the  same  as  matters 
were  when  the  defendants  issued  their  policy.  But  the 
insurance  by  two  policies  in  the  Queen  Insurance  Company 
to  the  amount  of  $3,000  shewed  the  insurance  with  that 
office  had  been  increased  $1,000  beyond  what  it.  was  at 
the  time  of  the  making  of  the  defendants'  policy.  The 
result  was,  that  while  at  the  making  of  the  policy  sued  on 
the  other  insurances  were  $6,000,  at  the  time  of  the  fire 
they  were  $7,000. 

Defendants  counsel  contended  that  on  this  state  of  facts 
they  were  entitled  to  succeed  on  the  second  plea. 

The  plaintiff's  counsel  urged  that  the  condition  set  forth 
in  the  second  plea  did  not  avoid  the  policy  sued  on,  although 
the  plaintiff  had  broken  it. 


In  the  Queen...."  

In  the  Home  

In  another  Company 


$2,000 
2,000 
2,000 


$6,000 
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Leave  was  thereupon  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit  on  that  ground,  if  the  Court 
should  think  them  entitled  to  succeed.  The  case  then 
proceeded. 

Mr.  Kingsley,  the  Manager  of  the  Merchants'  Bank  at 
Elora,  said  he  had  a  warehouse  receipt  given  in  December 
by  Mr.  Higginbotham,  as  warehouseman,  to  the  plaintiff, 
for  1,S00  bushels  of  peas,  and  endorsed  by  him  to  th^ 
Bank,  in  security  for  a  note  of  $500,  which  fell  due  about 
the  26th  of  February,  or  about  fourteen  days  after  the 
fire. 

Mr.  Sandilands,  the  Manager  in  Guelph  of  the  Bank  of 
Commerce,  said  he  held  two  warehouse  receipts  for  barley 
in  security  for  notes  discounted  for  the  plaintiff ;  he  got 
them,  he  thought,  in  October  and  November. 

Mr.  Newman,  the  Agent  of  the  Bank  of  Montreal  at 
Elora,  said  he  received  a  warehouse  receipt  signed  by 
Higginbothani  in  the  plaintiff's  favour,  for  barley ;  he 
thought  the  one  he  then  had  was  not  given  by  Higgin- 
botham. 

At  the  close  of  the  case  the  defendants'  counsel  contended, 
that  as  the  Merchants  Bank  were  shewn  to  have  held  a 
warehouse  receipt  on  some  of  the  property  in  question, 
and  so  to  have  had  an  ownership  in  it,  the  defendants  were 
entitled  to  succeed  on  the  last  plea,  because  that  fact  had 
not  been  disclosed  to  the  defendants. 

Leave  was  reserved  to  defendants  to  move  in  like 
manner  as  to  that  point. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $1,384. 

In  Michaelmas  Term  last,  G.  A.  Durand  (of  Gait)  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  entered,  pursuant 
to  the  leave  reserved,  or  why  a  new  trial  should  not  be 
granted,  because  the  verdict  was  contrary  to  law  and 
evidence,  and  for  the  misdirection  of  the  learned  Judge, 
who  directed  the  jury  that  the  further  insurance  did  not 
avoid  the  policy  sued  on,  and  that  the  warehouse  receipts 
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endorsed  to  the  several  Banks  did  not  constitute  them 
owners  of  the  grain  specified  in  the  receipts,  so  as  to 
require  their  interest  to  be  stated  in  the  application  for 
insurance. 

J.  H.  Cameron,  Q.  C,  shewed  cause.  The  condition  in 
the  policy  does  not  avoid  the  policy  on  the  insured 
effecting  another  un communicated  insurance.  The  28th 
section  of  the  Insurance  Act,  Consol.  Stat.  U.  C.  ch.  52, 
applies  only  to  double  insurances  on  houses  or  buildings, 
and  not  to  such  a  policy  as  this  is,  on  goods  only. 

Then  as  to  the  last  plea,  the  Banks  are  not  shewn  to 
have  had  an  interest  of  any  kind  in  the  grain ;  they 
claimed  under  Higginbotham's  receipts,  and  it  was  shewn 
he  was  not  a  warehouseman  at  all ;  his  receipts  therefore 
conferred  no  interest.  If  they  did,  it  was  only  an  interest 
which  made  the  Banks  pledgees,  and  not  owners,  and  it 
was  only  the  names  and  rights  of  owners  which  the  in- 
sured had  to  communicate  to  the  defendants ;  the  Banks 
were  not  owners. 

Durand  supported  the  rule.  The  second  plea  was 
proved ;  the  plaintifi*  swears  to  the  other  policies  in  his 
claim  papers  :  Greaves  v.  The  Niagara.  District  Mutual 
Fire  Ins.  Co.,  25  U.  C.  R.  127  ;  Mulvey  v.  The  Core  District 
Mutual  Ins.  Co.,  25  U.  C.  R.  424  ;  Garrett  v.  The  Provincial 
Ins.  Co.,  20  U.  C.  R.  200 ;  McFaul  v.  The  Montreal  In- 
land Ins.  Co.,  2  U.  C.  R.  59.  The  condition  is  clearly  a 
condition  precedent :  Mason  v.  Harvey,  8  Ex.  819 ; 
Horseley  v.  Ward,  6  T.  R.  710 ;  Bruce  v.  Gore  District 
Mutual  Ins.  Co.,  20  C.  P.  207.  As  to  the  fourth  plea,  the 
plaintiff  was  not  the  owner.  Clark  v.  The  Western  Assua^- 
ance  Co.,  25  U.  C.  R.  209,  goes  to  shew  that  the  insured 
must  possess  the  entire  control  through  the  whole  period. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  first  question  is  whether  the  second  plea,  which  was 
proved,  is  a  bar  to  the  action  ? 

It  is  founded  on  the  seventh  condition  endorsed  on  the 
policy,  which  declares   that  "Insurances  subsisting  or 
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effected  with  other  companies  must  be  notified  to  the 
board,  and  if  approved  of  to  be  endorsed  on  the  policy  and 
signed  by  the  secretary." 

The  policy  also,  as  the  plea  avers,  provides  "  that  this 
insurance  shall  at  all  times  and  under  all  circumstances  be 
subject  to  the  conditions  of  insurance  contained  and  set 
forth  on  the  back  of  this  policy,  and  to  the  by-laws  of  the 
said  company." 

It  is  not  provided  expressly  that  the  policy  shall  be 
avoided  in  such  a  case,  and  the  insurance  being  on  goods 
it  is  not  within  the  28th  section  of  the  statute,  which 
makes  a  double  insurance  on  houses  and  buildings  voidable 
at  the  election  of  the  directors. 

The  question  must  be  settled  by  the  general  law  applica- 
ble in  such  cases. 

Here  we  may  say  that  the  question  arises  in  a  rather 
unusual  way. 

The  defendants'  counsel  moved  for  a  nonsuit  at  the 
trial,  after  the  defendants  had  verified  their  plea,  and  he 
renewed  his  motion  at  the  close  of  the  case.  The  motion 
was  refused,  but  leave  was  reserved  to  the  defendants  to 
apply  to  the  Court  to  enter  a  nonsuit,  if  the  Court  on 
examination  of  the  evidence  should  be  of  opinion  the 
nonsuit  should  have  been  granted. 

In  our  opinion  the  plea  was  proved,  and  whether  it  be  a 
full  bar  or  a  good  bar  was  and  is  at  present  of  no  conse- 
quence. The  defendants  were  entitled  to  have  a  verdict 
entered  thereon  in  their  favor,  but  not  to  a  nonsuit. 

The  plaintifi*  cannot  properly  be  asked  by  the  defendants 
to  be  nonsuited  unless  the  plaintifi"  has  failed  to  make  out 
his  own  case.  When  he  fails  in  his  action  only  by  reason 
of  an  issue  being  proved  against  him,  the  determination  of 
the  suit  should  properly  be  by  a  verdict  pronounced  on  the 
issue.  The  plaintifi",  however,  in  that  case,  and  every 
other  case,  before  the  verdict  is  given  by  the  jury,  may 
elect  to  be  nonsuited. 

If  a  verdict  had  been  entered  on  it  for  defendants  the 
plaintiff  would  have  been  obliged  to  move  for  judgment 
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non  obstante  veredicto,  which  would  have  been  the  proper 
course  if  he  contended  the  plea,  as  he  has  contended  on 
the  argument,  is  not  a  perfect  bar  to  the  action. 

As  the  case  now  stands  a  verdict  has  been  rendered  on 
the  issue  contrary  to  the  facts,  and  if  a  nonsuit  be  entered 
the  plaintiff  will  be  precluded  from  testing  the  sufficiency 
of  the  plea,  by  carrying  the  case  into  Error  or  Appeal. 

We  cannot  help  that.  We  must  dispose  of  the  case  as 
it  has  been  left  to  us,  either  by  entering  a  nonsuit  if  the 
policy  has  been  defeated  by  the  double  insurance  pleaded, 
or  by  leaving  the  verdict  as  it  is,  if  the  plaintiff,  notwith- 
standing the  truth  of  the  plea,  is  entitled  to  recover.  We 
are  thus  in  a  very  informal  way  deciding  the  case  as  on  a 
motion  oion  obstante. 

The  question  then  is.  Is  the  seventh  clause  in  the  nature 
of  a  warranty  or  a  condition  precedent,  so  that  the  non- 
observance  of  it  avoided  the  polic}^,  or  is  it  a  stipulation 
merely,  for  the  Jbreach  of  which  a  cross  action  can  be 
brought  against  the  plaintiff  ? 

In  Mason  v.  Harvey,  8  Ex.  819,  the  condition  endorsed  on 
the  policy,  that  in  case  of  fire  the  assured  should  within 
three  months  deliver  to  the  secretary  of  the  company  full 
particulars  of  the  loss,  was  held  to  be  a  condition  prece- 
dent to  the  bringing  of  the  action  by  the  assured  for  his 
loss. 

The  Court  said  if  it  were  otherwise  "  a  party  might  lie  by 
for  four  or  five  years  after  the  loss,  and  then  send  in  a 
claim  when  the  company  perhaps  had  no  means  of  investi- 
gating it." 

We  have  construed  this  condition  in  the  same  manner 
in  many  cases  in  this  country,  to  some  of  which  decisions 
we  were  referred  on  the  argument. 

In  Garrett  v.  The  Provincial  Ins.  Co.,  20  U,  C.  R.  200, 
the  policy  contained  a  provision  that,  "  the  assured  hereby 
agrees  to  keep  twelve  pails  full  of  water  on  each  flat  of 
said  mill  during  the  continuance  of  this  policy."  And  it 
was  held  that  the  assured  could  not  recover  on  the  policy 
for  a  loss,  though  that  loss  had  not  been  occasioned  by  the 
58 — VOL.  XXX  u.C.R. 
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not  keeping  the  twelve  pails  full  of  water  on  each  flat  of 
the  mill. 

The  Chief  Justice  said  it  "  is  a  condition  on  which  the 
insurance  was  effected,  and  is  termed  a  promissory  war- 
ranty. The  performance  of  it  is  necessary,  we  think,  to 
the  right  to  sue  upon  the  policy.  *  =}=  *  ^he  effect  of 
what  is  shewn  is,  that  the  defendants  agreed  for  a  certain 
premium  to  insure  the  mill,  provided  the  insured  should 
always  keep  in  the  mill,  at  hand,  certain  means  of  extin- 
guishing any  fire  that  might  break  out.  If  the  insured 
had  declined  to  come  under  that  condition,  the  defendants 
might  either  have  exacted  a  higher  premium  or  declined 
the  risk." 

In  this  case  the  condition  goes  to  the  whole  considera- 
tion :  Ritchie  v.  Atldnson,  10  East  295.  And  "  whether 
covenants  are  to  be  held  dependent  or  independent  of  each 
other  is  to  be  determined  by  the  intention  and  meaning  of 
the  parties  as  it  appears  on  the  instrument,  and  by  the 
application  of  common  sense  to  each  particular  case" : 
Stavers  v.  Curling,  3  Bing.  N.  C.  368 ;  see  also  Behn  v. 
Burness,  3  B.  &  S.  757. 

In  many  cases  the  condition  relied  on  to  defeat  the  claim 
on  the  policy  provides  that  on  non-compliance  with  it  no 
recovery  shall  be  had,  or  the  policy  shall  be  void,  and  so  it 
is  clear  that  the  mere  non-observance  of  it  is  by  the  very 
terms  of  the  engagement  a  defence  to  the  action.  This 
condition  contains  no  such  positive  term,  but  in  our 
opinion  that  does  not  alter  the  case,  for  the  question  is 
whether  the  contract  was  not  altogether  based  upon  the 
terms  of  this  condition  being  literally  and  honestly  ob- 
served, and  the  facts  therein  referred  to,  if  they  existed' 
being  fully  communicated  to  the  company,  to  enable  them 
to  determine  whether  they  would  or  would  not  assume  the 
risk,  and  if  they  did  so,  then,  with  such  full  knowledge  of 
all  the  facts,  at  what  rate  they  would  undertake  it. 

It  is  quite  plain  that  this  was  most  material  information 
which  they  bargained  for,  and  which  they  required  to  have 
to  qualify  them  to  deal  on  even  terms  with  the  plaintiff, 
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and  that  the  want  of  it  may  have  operated  very  injuriously 
to  the  defendants. 

The  object  of  requiring  the  disclosure  to  be  made  as  to 
whether  there  are  other  insurances  on  the  same  property 
is,  that  the  company  on  application  to  them  to  insure  may 
know  what  interest  the  applicant  has  in  the  continuance 
and  preservation  of  his  property,  and  what  loss  or  benefit 
he  would  derive  by  its  destruction,  and  also  what  are  the 
nature  and  extent  of  their  own  risk. 

The  additional  sum  of  Si, 000  insured  upon  the  property 
and  not  communicated  to  the  defendants  might  or  might 
not  have  deterred  them  from  accepting  this  risk,  and  might 
or  might  not  have  added  to  the  premium,  and  it  may  or 
may  not  have  been  of  that  amount,  in  proportion  to  the 
value  of  the  subject  which  was  insured,  which  would 
materially,  if  at  all,  have  lessened  the  plaintiff's  con- 
cern in  the  preservation  of  it  from  loss  by  fire.  The 
plaintiff  cannot  contest  these  matters  with  the  defendants, 
for  they  bargained  that  he  should  tell  them  of  this  in- 
creased insurance,  and  that  they  would  insure  him  as  he 
requested  them  to  do  if  he  told  them  truly  what  he  was 
asked  to  state,  and  he  has  failed  in  his  engagement  ;  he 
has  deceived  them  in  a  matter  which  forms  the  basis  of 
the  contract. 

The  case  of  3Iar shall  v.  The  Emperor  Life  Assurance 
Co.,  L.  R.  1  Q.  B.  35,  is  like  this,  for  there  the  condition 
did  not  declare  that  the  poHcy  on  non-observance  of  this 
condition  should  be  void,  and  it  was  pleaded  in  bar  of  the 
claim.  The  action  was  on  a  life  policy.  The  only  question 
was  whether  the  defendants  should  give  particulars  under 
their  plea.  But  the  plea  seems  to  be  used  without  any  doubt 
of  its  being  a  valid  plea,  and  I  have  no  doubt  that  it  was. 

If  this  be  not  a  condition  precedent  or  warranty  on  the 
part  of  the  plaintiff,  then  he  must,  notwithstanding  his 
breach  of  it,  be  entitled  to  recover  the  full  measure  of  his 
insurance,  and  the  company  must  look  for  indemnity  by  a 
cross  action  against  him.  That  was  never  contemplated. 
And  what  damages  would  the  defendants  be  entitled  to 
receive  ? 
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If  they  averred  ihej  would  not  have  taken  the  risk  at 
at  all  under  these  facts,  and  they  might  well  say  so,  they 
could  recover  the  full  insurance  money  back  again.  Their 
damages  would  be  equal  to  the  sum  they  had  paid  ;  their 
demand  would  go  to  the  whole  consideration  of  the  con- 
tract. But  a  condition  which  goes  to  the  whole  considera- 
tion is  a  condition  precedent  or  warranty,  by  the  non- 
performance of  which  the  party  in  default  cannot  recover. 
And  as  that  is  the  position  of  things  in  this  action,  we  are 
of  opinion  the  plaintiff  must  fail. 

As  to  the  second  issue,  by  the  terms  of  the  rule  a  non- 
suit should  be  entered,  but  I  doubt  if  that  can  be  done 
when  there  are  issues  on  the  same  record  still  standing  in 
favor  of  the  plaintiff,  though  it  is  said  it  may  be  done  if 
the  other  issues  are  all  found  for  the  defendant. 

It  would  be  better  that  the  verdict  upon  it  should 
be  entered,  as  it  ought  to  have  been  at  the  trial,  for  the 
defendants. 

As  to  the  fourth  plea.  It  appears  warehouse  receipts 
were  given  to  the  Merchants'  Bank,  the  Bank  of  Com- 
merce, and  the  Bank  of  Montreal. 

It  was  contended  that  as  to  the  receipts  given  by 
Higginbotham,  they  were  of  no  validity,  because  he  was 
not  a  warehouseman.  If  that  be  so,  the  Bank  of  Com- 
merce, who  are  assignees  of  this  policy,  cannot  dispute 
Higginbotham's  capacity  to  give  such  receipts  if  they  claim 
to  be  assignees  and  beneficial  plaintiffs  by  reason  of  such  a 
receipt  to  themselves. 

The  Merchants'  Bank  unquestionably  claim  by  a  receipt 
from  Higginbotham.  It  will  be  of  no  value  to  that  Bank, 
nor  of  any  importance  in  this  suit,  if  Higginbotham  were, 
in  fact,  not  a  warehouseman,  and  4f  the  plaintiff  and  the 
other  Banks  are  not  concluded  from  disputing  that  he  was 
a  warehouseman. 

I  think  the  evidence  shews  he  was  in  fact  not  a  ware- 
house man,  so  far  as  we  are  at  liberty  to  draw  inferences, 
though  the  question  should  properly  have  been  submitted 
to  the  jury. 
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Are  the  plaintiff  and  the  other  Banks  precluded  from 
denying  that  Higginbotham  was  a  warehouseman  ?  The 
plaintiff  must  be  estopped  from  denying  the  fact,  having 
procured  Higginbotham  to  give  the  recipts.  The  other 
Banks,  particularly  the  Bank  of  Commerce,  the  beneficial 
plaintiffs  in  this  suit,  must  be  estopped  also  from  denying 
the  fact,  if  they  claim  under  a  like  title  themselves.  If  they 
do  not  claim  under  Higginbotham  they  can  dispute  the 
validity  of  the  receipt  to  the  Merchants'  Bank,  for  the 
receipt  to  the  latter  was  given  in  December,  while  the 
receipt  to  the  Bank  of  Commerce  was  given  in  October  or 
November.  The  prior  title  then  of  the  Bank  of  Commerce 
under  a  receipt  not  from  Higginbotham,  must  permit  them 
to  support  their  own  rights  by  impeaching  those  of  the 
Merchants'  Bank  derived  from  a  different  and  adyerse 
source. 

This,  however,  can  only  be  done  by  setting  up  a  title 
obtained  by  receipts  given  by  the  plaintiff  himself,  and  that 
is  all  that  the  defendants  want  to  establish.  But  it  is  of 
little  consequence  to  the  Bank  of  Commerce  to  defeat  the 
interest  of  the  Merchants'  Bank  by  an  exception  which 
inexorably  subverts  their  own. 

If  the  enquiry  is  only  as  to  the  effect  which  the  Mer- 
chants' Bank  receipt  has  on  the  case,  the  argument  will  be 
at  an  end,  for  the  mere  fact  that  Higginbotham  was  not  a 
warehouseman  puts  that  receipt  aside  at  once,  and  the 
effect  of  the  other  receipts  in  the  case  will  not  be  open  for 
discussion.  The  notes  of  the  learned  Judge  seem  to  read 
as  if  that  were  the  only  receipt  that  was  relied  on  to  sustain 
the  issue  on  the  fourth  plea. 

The  rule,  however,  and  I  think  the  argument  upon  it, 
applied  to  the  receipts  that  were  given  to  the  other  Banks. 

If  this  be  so,  then  these  receipts,  as  before  stated,  were 
either  given  by  the  plaintiff  himself,  in  which  case  the  facts 
are  plainly  before  us  for  adjudication,  as  the  defendants 
represent  them  and  desire  them  to  be;  or  the  receipts 
were  given  by  Higginbotham  for  the  plaintiff,  in  which 
case  all  three  banks  rest  upon  the  same  title,  and  the  title 
of  the  one  is  as  good  as  the  title  of  the  other. 
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Then  as  the  Bank  of  Commerce  are  the  beneficial  plain- 
tiffs under  Higginbotham's  receipt  (taking  the  latter 
alternative)  they  are  concluded  from  disputing  Higgin- 
botham's competency  to  grant  the  receipt  to  them,  and  if 
so,  to  the  other  banks  also. 

It  is  not  necessary  that  all  three  receipts  should  be  made 
out  to  be  valid  against  the  plaintiff  or  against  the  banks. 
If.  any  one  of  the  receipts  is  established  as  operative,  that 
will  enable  the  fourth  issue  to  be  effectually  determined. 

In  my  opinion,  if  the  Merchants'  Bank  receipt  be  alone 
in  question,  the  verdict  on  the  fourth  plea  must  remain  as 
it  is.  If  the  receipts  to  all  three  banks  are  to  be  considered, 
then  the  question  fairly  arises,  whether  the  receipts  or  any 
of  them  given  by  the  plaintiff  himself,  or  by  Higginbotham 
for  the  plaintifi',  and  by  estoppel  rightly  representing  the 
plaintifi*  and  the  banks  or  some  one  of  them,  conferred  such 
a  title  on  the  banks,  or  on  any  of  them,  as  to  constitute 
them  or  any  of  them  owners  of  the  property  insured  or  of 
any  part  of  it  ?  If  such  a  title  were  conferred  the  finding 
must  be  for  the  defendants ;  if  otherwise  the  verdict  will 
remain  as  it  is. 

The  Dominion  Act,  31  Yic.  ch.  11,  sec.  7,  declares  that 
the  endorsement  of  the  receipt  by  the  owner  of,  or  person 
entitled  to  the  property,  shall  transfer  as  collateral  security 
for  the  due  payment  of  the  bill  or  note  discounted  "  all  the 
right  and  title  of  the  endorser  to  or  in  such  cereal  grains," 
&c.,  "  subject  to  the  right  of  the  endorser  to  have  the  same 
re-transferred  to  him,  if  the  bill  or  note  be  paid  when  due. 
And  in  the  event  of  non-payment  of  the  bill  or  note  when 
due,  such  bank  or  private  person  may  sell  the  said  cereal 
grains,"  &c.,  "  and  retain  the  proceeds,  or  so  much  thereof 
as  will  be  equal  to  the  amount  due  to  the  bank  or  private 
person  on  such  bill,  note  or  debt,  with  interest  or  costs, 
returning  the  surplus,  if  any,  to  such  endorser." 

Sec.  8  enacts  that  "  no  such  cereal  grains,"  &c.,  "  shall  be 
hold  in  pledge  by  such  bank  or  private  person  for  any 
period  exceeding  six  months      *     *     *     ^nd  no  sale  of 
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any  cereal  grains,"  &c.,  "  shall  take  place  under  this  Act 
until  or  unless  ten  clays'  notice  of  the  time  and  place  of 
such  sale  has  been  given  *  *  *  to  the  owner  of  such 
cereal  gains,"  &c.,  "  prior  to  the  sale  thereof" 

The  effect  of  the  endorsement  being  to  transfer  to  the 
endorsee  all  the  rigid  and  title  of  the  endorser  in  the  pro- 
perty, with  the  power  of  sale  in  case  of  default,  leaving  to 
the  endorser  the  right  to  have  the  same  re-transferred  to 
him  if  the  bill,  note  or  debt  be  paid  when  due,  constitutes 
it  in  effect  a  mortgage.  The  term  'pledge  in  the  8th  section 
is  plainly  inappropriate,  for  it  is  very  different  from  a 
mortgage  :  Halliday  v.  Holgate,  L.  R.  3  Ex.  299 ;  Donald 
V.  Suckling,  L.  K.  1  Q,  B.  585.  The  seventh  section  speaks 
of  the  surplus  after  sale  by  the  endorsee  being  repaid  to  the 
endorser.  The  eighth  section  speaks  of  notice  of  the  in- 
tended sale  being  given  to  the  owner. 

I  think  these  expressions  do  not  enable  us  to  settle  the 
meaning  and  effect  of  the  endorsement.  That  must  be 
determined  by  the  more  explicit  enactment  of  the  statute. 
And  in  my  opinion  a  transfer  which  passes  all  the  right  j 
and  title  of  the  endorser  to  the  endorsee,  and  grants  to  hivm 
in  express  terms  the  power  to  sell,  does  in  legal  contempla-t 
tion  constitute  him  the  owner  of  the  property,  at  all  event! 
for  insurance  purposes. 

When,  therefore,  the  plaintifi'  procured  the  insurance 
in  question  he  did  not  insure  it  in  the  names  of  all  the 
owners.  The  owners  were  then  the  banks,  or  some  one  of 
them,  by  virtue  of  the  receipts  which  had  been  before 
then  endorsed  to  them,  and  which  they  still  held  upon 
the  property  insured. 

As  the  application  does  not  appear  to  have  been  put  in, 
I  cannot  say  whether  the  other  part  of  the  plea  was  proved 
or  not,  which  alleges  "  nor  was  the  interest  of  said  owner 
stated  in  the  application  for  insurance." 

But  as  enough  of  this  plea  has  been  proved  to  warrant  a 
finding  on  it  in  the  defendants'  favor,  the  decision  must  be 
for  them,  if,  as  before  stated,  the  receipts  to  all  the  banks 
are  in  evidence  or  to  be  considered  as  in  evidence,  and  if  we 
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are  at  liberty  by  the  course  taken  at  the  trial,  or  upon  the 
argument  before  us,  to  refer  to  them,  as  I  think  we  are. 

The  learned  Chief  Justice  and  my  brother  Morrison  are 
not  prepared  to  pronounce  a  definite  opinion  as  to  the 
defendants'  right  to  recover  on  the  fourth  issue.  And  as 
they  concur  in  the  opinion  expressed  as  to  the  second  issue. 

The  rule  will  be  absolute  to  enter  a  nonsuit  for 
defendants  on  the  second  issue,  and  discharged  as  to  the 
residue. 

Rule  accordingly. 


Macklem  et  al  v.  Thorne  et  al. 

Sale  of  hides — Inspector'' s  weights  to  govern — Inspector's  Fees — Commission. 

Upon  a  sale  of  hides  by  weight,  of  specified  qualities,  according  to  in- 
spection, i.  e.  cured  and  inspected  No.  1  hides,"  &c.  Held,  that  the 
weight  as  ascertained  and  marked  by  the  inspector,  under  27-28  Vic. 
ch.  21  and  29-30  Vic.  ch.  24,  were  binding  upon  the  parties,  in  the 
absence  of  any  thing  in  the  agreement  to  the  contrary. 

Held,  also,  that  the  seller  must  pay  the  Inspector's  fees,  the  agreement 
not  providing  otherwise. 

Held,  also,  that  upon  the  evidence,  set  out  in  the  case,  the  defendants 
were  acting  as  principals,  not  as  agents  for  the  plaintiffs,  the  purchas- 
ers, and  therefore  could  not  charge  commission. 

Declaration. — First  Count — That  in  consideration  that 
the  plaintiffs  would  accept  certain  drafts  for  money  drawn 
by  defendants  on  the  plaintiffs,  for  the  alleged  price  of  cer- 
tain hides  before  then  sold  to  them  by  defendants  by 
weight,  the  defendants  promised  the  plaintiffs  to  make 
any  mistake  in  the  weight  of  the  hides  right,  and  the 
plaintiffs  relying  on  the  promise  of  the  defendants  accepted 
and  paid  the  said  drafts  ;  and  although  the  hides  were  by 
mistake  short  in  weight,  and  although  the  drafts  were  as 
to  amount  in  excess  of  the  price  of  the  hides,  according 
to  the  true  and  actual  weight  thereof,  of  which  defendants 
had  notice,  yet  defendants,  though  requested  so  to  do, 
have  refused  to  make  the  mistake  right. 
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2.  Common  count. 

Pleas  to  first  count :  1.  Defendants  did  not  promise. 
2.  That  the  hides  were  not  short  in  weight. 

To  the  second  count :  3.  Never  indebted.  4.  Payment — 
Issues. 

The  case  was  tried  before  Kichards,  C.  J.,  ^at  the  last 
Fall  Assizes  at  Toronto.    The  plaintiffs  claimed  an  allow- 


ance on  the  first  lot  of  hides  sent  of   875  lbs. 

and  on  the  second  lot   981 


Total   1856  lbs. 

At  the  rate  of  7^0.  per  lb  !  $139  20 

Commission  on  first  lot   7  17 

Inspector's  Fees   15  00 


In  aU   $161  37 


for  which  sum  they  obtained  a  verdict,  subject  to  be  moved 
against  as  hereinafter  mentioned. 

The  evidence  was  long,  and  the  exhibits  were  both  long 
and  numerous.  It  is  not  necessary  to  set  them  out,  for 
the  only  questions  were  : 

1.  Whether  the  Inspector's  weights  stamped  on  the  dif- 
ferent hides  were,  in  the  absence  of  anything  being  said 
on  the  subject  between  seller  and  buyer,  to  be  taken  as 
the  weights  which  governed  their  contract  or  not. 

2.  Whether  the  seller  or  the  buyer  pays  the  Inspector's 
fees,  nothing  having  been  said  on  the  subject  at  the  time 
of  the  bargain. 

3.  Whether  the  plaintiffs  were  liable  for  the  charge  for  com- 
mission. 

Thome  obtained  a  rule  calling  on  the  plaintifis  to  shew 
cause  why  the  verdict  rendered  should  not  be  set  aside  and 
a  verdict  entered  for  the  defendants,  or  why  the  verdict 
should  not  be  reduced  to  such  amount  as  the  Court  might 
direct  upon  a  perusal  of  the  evidence,  from  which  the  Court 
were  to  be  at  liberty  to  draw  such  inferences  of  fact  as  a 
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jury  miglit  have  done  ;  and  upon  the  law  of  the  case,  on 
the  leave  reserved  at  the  trial. 

Harrison,  Q.  C,  shewed  cause.  The  Inspector's  marked 
weights  on  the  hides  did  not  bind  the  plaintiffs  to 
take  the  hides  at  such  weights  from  the  defendants. 
Inspection  is  different  from  weighing  or  measuring. 
Inspection  applies  to  the  quality,  not  the  weight  of 
the  hide;  there  are  different  grades  of  quality,  which 
the  inspector  is  to  determine  with  respect  to  each 
hide,  and  to  mark  it  accordingly.  When  the  defendants, 
by  their  telegram  of  the  12th  of  January,  1870,  offered  to 
"  purchase  No.  1  inspected  hides"  for  plaintiffs,  and  the 
plaintiffs  in  their  answer  of  the  13th  speak  also  of  ''Green 
No.  1  inspected  hides,"  and  "  cured  hides  inspected  No.  1 ;" 
and  defendants  in  the  letter  of  the  14th  say,  "  we  can  pur- 
chase for  you  No.  1  inspected  hides  at,"  &c. ;  and  plaintiffs 
in  their  answer  of  the  17th  say  they  will  take  150  per 
week  for  four  or  five  weeks  "  at  7Jc.,  No.  1,  cured  and 
inspected"  hides  ;  and  defendants  in  their  letter  of  the  18th 
say  they  have  contracted  for  the  supply  to  the  plaintiffs 
of  150  hides  per  week  for  the  next  five  weeks,  the  price  to  be 
7Jc.  "  for  No.  1  cured  and  inspected  hides  ;"  and  the  plain- 
tiffs in  their  letter  of  the  20th,  in  referring  to  the  bargain, 
speak  twice  of  it  as  for  "cured  and  inspected  No.  1  hides" — 
all  that  the  plaintiffs  understood  by  the  expression  was  that 
the  quality  was  to  be  guaranteed  to  them  by  the  inspec- 
tion. It  was  a  matter  of  fact  whether  the  plaintiffs  bought 
.  or  did  not  buy  according  to  the  inspector's  weight  or 
according  to  the  actual  weight,  and  the  evidence,  especially 
when  there  is  s(5  great  a  difference  between  the  marked 
and  the  actual  weight,  shews  the  reasonableness  of  the 
plaintiffs'  view  of  the  contract.  The  Statutes  27-28  Vic. 
ch.  21,  and  29-30  Vic,  ch.  24  are  those  which  are  applicable 
to  the  case.  A  usage  that  the  inspector's  weight  should 
govern  is  not  maintainable :  Tay.  Ev.,  sees.  1077  to 
1080.  If  such  a  usage  in  Toronto  were  good,  it  was  not 
shewn  the  plaintiffs  had  knowledge  of  it ;  they  (fo  not 
*         reside  in  Toronto,  nor  do  they  commonly  deal  there  : 
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Clayton  v.  Gregson,  5  A.  &  E.  302  ;  Kirchner  v.  Venus, 
12  Moo.  P.  C.  C.  361,  5  Jur.  N.  S.  395  ;  Bain  v.  Gooderham, 
15  U.  C.  R.  33;  Franklyii  v.  Lamond,  4  C.  B.  637. 
The  charge  for  commission  was  not  properly  made  as  de- 
fendants were  vendors  :  Magee  v.  Atkinson,  2  M.  k>  W. 
440 ;  Higgins  v.  Senior,  8  M.  &  W.  834 ;  Jones  v.  Lit- 
tledcde,  6  A.  &  E.  486.  The  contract  should  be  construed 
according  to  the  language  of  the  parties  in  the  corres- 
pondence referred  to  :  The  Beacon  Fire  and  Life  Ins. 
Co.  V.  Gibb,  1  Moo.  P.  C.  N.  S.  73,  9  Jur.  N.  S.  185 S^nith 
V.  Jeff  ryes,  15  M.  &  W.  561  ;  Ireson  v.  Mason,  12  C.  P. 
475. 

McMichael  and  Thome  supported  the  rule.  Usage 
strictly  is  not  relied  on  here,  but  it  may  be  considered  as 
amono^  the  surroundino-  circumstances  connected  with 
the  contract.  The  inspector's  weight,  which  he  marks 
on  the  hides,  is  not  the  actual  weight,  but  more  or  less 
than  the  actual  weight  according  to  the  condition  of  the 
hide,  as  to  whether  it  is  clean  or  unclean,  or  drier  than 
it  was  in  its  green  state.  The  green  hide  is  the 
standard  weight  of  the  hide,  no  matter  how  dry  it  may 
afterwards  be.  The  Inspector  is  compelled  by  law  to 
mark  the  weight  on  each  hide.  For  what  purpose  is  it 
done,  if  it  is  not  to  be  taken  as  the  proper  weight  to  be 
given  to  it,  although  different  from  the  true  weight  at  the 
time  of  a  subsequent  sale  ?  No  one  else  can,  under  a 
penalty,  mark  the  weight  on  the  hide  but  the  Inspector, 
unless  he  adds  also,  in  plain  words,  "  not  inspected."  The 
evidence  shewed  that  the  tanners  for  whom  dealers  in  hides 
buy  always  pay  the  Inspector's  fees.  The  commission 
was  properly  charged,  as  defendants  had  to  buy  the  hides 
for  plaintiffs ;  the  defendants  in  that  respect  acted  as 
agents  for,  and  not  as  principals  in  the  dealing  .with  the 
plaintiffs.  The  sum  charged  was  at  last  paid,  with  a  full 
knowledge  of  all  the  facts,  and  not  under  protest :  Lucas  v. 
Bristow,  E.  B.  &  E.  907, 
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Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  Inspector  of  hides  and  leather,  under  the  Acts  of 
1864,  ch.  21  ;  1866,  ch.  24  ;  and  1870,  Dominion  Act,  ch. 
37,  is  a  public  officer,  and  is  bound  to  inspect  all  hides  and 
leather  when  required  to  do  so  :    (Act  of  1864,  sec.  27.) 

His  duty  is,  by  examination  and  inspection,  to  "  ascer- 
tain the  respective  weights,  qualities,  and  conditions"  of  the 
hides  and  leather.'  Sec.  12. 

"  To  make  deductions  from  the  weights  of  hides  on  ac- 
count of  dirt  or  damage  from  cuts,  and  also  additions 
thereto  on  account  of  loss  by  drying,  as  in  his  discretion  he 
may  see  fit."    Sec.  14 ;  Act  of  1866,  sec.  3. 

"  To  brand,  stamp,  or  mark  immediately  after  inspec- 
tion, on  both  sides  of  each  hide  the  initials  of  the  name 
of  the  place  of  inspection,  and  the  initials  of  the  name  of 
the  Inspector."    Act  of  1864,  sec.  21 ;  Act  of  1866,  sec.  2. 

"  To  brand  or  stamp  the  same  so  as  to  be  indelihie,  and 
which  brand  or  stamp  shall  also  shew  the  weight  of  the 
raw  hide  or  leather,  as  also  the  figure  denoting  the 
quality."  Act  of  1864,  sec.  25  ;  1866,  sec.  2.  The  form 
may  be  thus  : 


1  112  lbs. 
T.  J.B.,I. 


2  90  lbs. 
T.  J.B.I. 


3  60  lbs. 
T.  J.B.X 


The  figure  1  representing  first  quality,  112  lbs.  the  weight 
T,  Toronto,  J.  B.,  I.,  the  initials  of  Inspector's  name  and 
office ;  the  figure  2  denoting  second  quality  ;  the  figure  3 
designating  a  damaged  or  rejected  article  :  Act  of  1864, 
sec.  25  ;  1866,  sec.  3. 

To  keep  books  open  to  public  inspection  in  which  he 
shall  enter  a  statement  of  all  green,  raw,  and  salted  hides 
and  leather  inspected  by  him,  shewing  the  respective 
weight,  quality,  and  condition  thereof,  how  the  same  had 
been  classified,  for  whom  inspected,  and  the  amount  paid  for 
inspection:  Act  of  1870,. sec.  1. 

To. make  returns  of  the  above  matters  to  the  Board  of 
Trade  of  the  city  or  town  in  respect  to  which  he  has  been 
appointed  twice  a  year :  Act  of  1870,  sec.  2. 
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These  provisions  shew  that  the  green  raw  hide  is  made 
the  standard  weight  of  the  hide  :  Act  of  1864,  sec.  14 ;  1866, 
sec.  3 :  that  the  inspection  is  for  the  purpose  of  ascertain- 
ing the  weight,  quality,  and  condition  of  each  hide ;  and 
that  an  indelible  mark  must  be  put  on  each  hide,  immedi- 
ately after  inspection,  specifying  the  quality,  weight,  place 
of  inspection,  name  of  inspector,  and  his  name  of  office. 

In  performing  these  duties  the  Inspector  is  entrusted 
with  large  powers  of  adding  to,  or  subtracting  from  the 
actual  weight  of  each  hide,  "  the  whole  at  his  discretion"  : 
(Act  of  1866,  sec.  8)  or  as  "in  his  discretion  he  may  see 
fit  :"  (1864,  sec.  14). 

An  appeal  lies  against  his  decision  "  with  regard  to  the 
quality  or  condition"  of  raw  hides  or  leather  :  (Act  of  1864, 
sec.  33),  but  not  with  regard  to  weight. 

I  cannot  conceive  any  use  in  making  a  standard  weight 
of  the  hide  as  if  in  its  green  state,  and  marking  the  weight 
with  other  particulars  by  an  indelible  mark  on  each  side 
of  it,  and  prohibiting  the  sale  of  it  until  inspected,  (Act  of 
1866,  sec.  1,)  if  it  is  not  for  the  purpose  of  binding  those 
who  deal  in  the  buying  or  selling  of  them,  and  facilitating 
their  transfer  from  one  to  the  other,  and  of  saving  the 
trouble  of  repeated  weighing  at  every  change  of  owner- 
ship, and  the  controversy  that  might  arise  as  to  the  price 
to  be  paid  according  to  the  green,  or  partially  green,  or 
cured  or  dried  condition  in  which  they  might  happen  to 
be  at  the  time  of  each  sale. 

A  degree  of  currency  is  given  to  the  article  by  the  in- 
spector's imprimatur ;  a  degree  of  steadiness  is  given  to  its 
value  by  fixing  the  standard  of  weight  as  at  the  time  the 
article  was  in  its  green  state,  from  and  by  which  its  value 
at  any  time  afterward,  and  notwithstanding  any  change 
in  it,  can  be  readily  settled;  and  a  degree  of  convenience  is 
afforded  to  the  dealers  in  that  particular  business,  and  to 
the  benefit  of  trade  generally,  which  nothing  but  the 
adoption  of  a  standard  of  some  kind  as  to  weight  or  other- 
wise could  have  given. 

In  the  absence  of  anything  in  the  contr^icts  of  parties 
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shewing  that  a  different  standard  was  to  have  been  acted  on 
than  the  one  provided  by  the  Legislature,  and  which  it  is 
so  much  for  the  benefit  of  everj^  one  to  accept,  it  must  be 
presumed  they  contracted  with  reference  to  the  Legisla- 
tive standard.  In  this  particular  case  both  parties  make 
reference  expressly  in  their  communications  to  inspected 
hides,  meaning  an  authorized  inspection,  and  including 
plainly  within  the  purpose  and  object  of  it  that  which 
ascertained  "  the  respective  weights,  qualities,  and  condi- 
tion" of  each  hide. 

I  have  no  doubt  that  upon  the  evidence  (there  being  no 
fraud  or  colour  of  it  in  fact  or  imputed),  the  plaintiffs 
must  be  held  to  have  bought  at  and  according  to  the  in- 
spector's weight  stamped  upon  the  hides,  and  not  at  the 
actual  weight  of  the  hides  at  the  time, of  their  purchase. 

There  are  other  provisions  in  the  statutes  which  shew 
the  effect  that  was  intended  to  have  been  given  to  the  In- 
spector's acts.  He  is  made  liable  in  damages  if  there  be 
a  deficiency  or  excess  in  the  weight  of  harness  leather,  if 
the  excess  be  more  than  ten  per  cent,  or  if  the  deficiency 
be  more  than  five  per  cent,  of  the  whole  weight :  (Act  of 
1864,  sec.  16;  of  1866,  sec.  5.) 

Now  what  damage  can  there  be  if  the  parties  buying 
and  selling  are  to  be  at  liberty,  the  one  against  the  will  of 
the  other,  to  buy  or  sell  at  his  own  weight,  without  regard 
to  the  brand  of  the  Inspector  ?  So  again,  in  cases  of  appeal, 
the  Inspector  is  liable  for  the  charges  of  it  if  the  decision 
be  against  him  :  (Act  of  1864,  sec.  33.) 

As  to  the  main  ground  of  dispute,  the  weight  of  the 
hides,  we  are  of  opinion  the  plaintilfs  fail  to  sustain  their 
claim. 

As  to  the  Inspector's  fees,  we  think,  without  an  express 
bargain  that  the  purchaser  is  to  pay  them,  he  cannot  be 
charged  with  them. 

These  hides  were  inspected  long  before  the  defendants 
bought  them ;  the  Statute  requires  that  if  they  are  pro- 
duced within  the  Inspector's  limits  they  must  be  inspected 
before  they  are  offered  for  sale  or  sold,  and  if  not  produced 
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within  the  Inspector's  limits,  the  purchaser  of  them  must 
have  them  inspected  before  he  sells  or  disposes  of  them  in 
any  way  whatsoever  :  (Act  of  1866,  sec.  1.) 

The  facts  shew  that  the  defendants  were  not  the  first 
purchasers  of  the  hides,  so  that  the  hides  should  have  been, 
and,  as  the  evidence  shews,  were  in  fact  inspected  before 
the  defendants  got  them.  The  evidence  does  not  shew  that 
the  defendants  paid  the  Inspector's  fees,  but  if  it  did  it 
would  make  no  difference. 

As  to  this  item,  the  defendants,  in  the  absence  of  an 
agreement  to  be  paid  it,  cannot  charge  it. 

As  to  the  item  for  commission,  the  right  to  it  depends 
on  whether  the  defendants  were  acting  as  principals  or  as 
agents  for  the  plaintiffs. 

In  our  opinion  they  were  acting  as  principals,  for  they 
could  not  be  agents  unless  the  plaintiffs  made  the  defendants 
their  agents,  which  they  did  not  understand  they  were 
doing,  or  unless  the  plaintiffs  employed  the  defendants  as 
commission  agents  or  brokers,  which  they  did  not  do,  or 
unless  the  defendants  were  in  fact  commission  agents  or 
brokers.  • 

There  is  a  good  deal  of  evidence  from  which  it  might  be 
inferred  the  defendants  were  buying  as  agents  for  the  plain- 
tiffs ;  for  instance,  in  their  telegram  of  the  12th  of  January, 
they  say  "  we  can  purchase,  fcc,  shall  we  secure  a  thousand 
for  you."  Plaintiffs  answer  that  by  saying  "  Can  3^ou  buy 
them  so  that  they  will  not  cost  more  than  7Jc."  Defend- 
ants say  on  the  14th  "  We  can  purchase  for  you  to-day, 
we  would  advise  you  to  let  us  secure  1000  for  you." 
Defendants  again  on  the  18th,  say,  We  have  contracted  for 
the  supply  to  you,"  &c. 

But  notwithstanding  all  this  the  plaintiffs  in  their 
letter  of  the  17th,  upon  which  the  hides  were  supplied, 
said,  "However,  if  you  like  to  send  us  150  hides  per  week 
for  four  or  five  weeks,  we  will  take  them  at  the  7|^c." ;  so 
that  they  bargained  for  the  hides  at  that  price  with  the 
defendants  if  they  liked  to  send  them,  which  shews  a 
mere  bargain  and  sale,  and  not  a  commission  or  agency 
transaction. 
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Upon  the  whole,  we  think  the  position  by  defendants 
of  being  brokers  or  agents  generally,  or  for  the  plaintiffs  in 
this  transaction,  is  not  made  out,  and  the  right  to  com- 
mission fails. 

The  plaintiffs  will  therefore  retain  their  verdict  for  the 
two  sums  of  $7.17  and  $15 — $22.17,  for  the  commission 
and  Inspector's  fees  wrongly  charged,  the  verdict  being 
reduced  by  the  sum  of  $189.20,  the  price  of  the  differences 
of  weight.    The  defendants  succeed  as  to  that  sum. 

Rule  absolute  to  reduce  plaintiffs'  verdict  to  $22.17. 


Sherboneau  v.  The  Beaver  Mutual  Fire  Insurance 
Association. 

Insurance — Statement  of  title — Possession, 

The  plaintiff  had  lived  with  his  father  for  about  37  years,  on  land  be- 
longing to  the  Crown.  A  barn  had  been  built  on  it,  resting  upon 
abutments  of  loose  stones,  which  the  plaintiff,  in  October,  1867,  insured 
with  defendants.  In  December,  1867,  a  patent  issued  to  one  F.,  and  in 
June,  1869,  T.,  claiming  through  the  patentee,  recovered  judgment  in 
ejectment  against  the  plaintiff  and  his  father,  and  placed  a  hab.-fac.  in 
the  Sheriff's  hands.  A  few  days  after,  and  before  it  had  been  executed, 
the  barn  was  burned.  Proceedings  in  Chancery  was  then  pending  by  the 
plaintiff  contesting  the  claim  of  T.  The  policy  required  that  the  plain- 
tiff in  his  account  of  the  loss  should  shew  the  true  nature  of  his  title  at 
the  time  of  the  fire  ;  and  the  plaintiff  in  such  account  stated  that  he  was 
bona  fide  owner,  and  that  his  title  was  by  possession  for  thirty  years  by 
himself  and  his  father. 

Held,  that  the  account  did  not  give  a  true  statement  of  the  plaintiff's 
title  ;  that  the  barn  was  part  of  the  freehold  j  and  that  he  could  not 
recover^ 

Wilson  J,  dissenting,  oa  the  grounds  that  the  plaintiff  being  in  pos- 
session, and  prosecuting  his  claim  in  Equity,  had  an  insurable  interest  : 
that  as  against  an  adverse  claimant  he  might  treat  the  barn  as  a  chattel, 
which  he  could  remove ;  and  in  this  view  his  statement  of  title  was 
correct. 

Action  on  a  fire  policy,  dated  3rd  October,  1867,  made 
by  defendants,  under  seal,  with  the  plaintiff,  to  continue  to 
the  30th  August,  1870,  for, the  sum  of  S5200,  on  a  barn 
owned  by  the  plaintiff,  situate  on  lot  15,  in  the  6th  concession 
of  the  township  of  Hungerford ;  averring  a  loss  by  fire. 
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Defendants  pleaded,  1.  A  denial  of  the  deed. 

2.  That  one  of  the  conditions  endorsed  on  the  policy  re- 
quired, that  in  case  of  loss  by  fire  the  assured  should  deliver 
as  particular  an  account  of  his  loss  as  the  nature  of  the 
case  would  admit,  signed  with  his  own  hand  and  accom- 
panied with  his  own  oath,  declaring  the  said  account  to  be 
true  and  just,  and  shewing  also  (among  other  things)  what 
was  the  true  nature  of  his  title  at  the  time  of  the  fire  ;  and 
that  the  plaintiff  did  not  accompany  his  statement  of  loss 
with  his  oath  shewing  what  was  the  true  nature  of  his  title 
to  the  property  destroyed  at  the  time  of  the  fire ;  but 
therein  made  default,  in  this,  that  he  stated  in  the  said 
oath  that  he  was  bond  fide  owner  of  the  property,  and  that 
his  title  was  by  possession  for  and  during  the  last  thirty 
years  by  himself  and  his  father,  Francis  Sherboneau,  senior, 
whereas  at  the  time  of  the  fire  the  plaintiff  had  no  title  to 
the  said  property,  either  by  possession  or  otherwise. 

3.  That  the  plaintiff  was  not  at  the  time  of  the  loss  by 
fire  interested  in  the  barn  as  alleged.  Issue. 

The  cause  was  tried  at  the  last  spring  assizes,  before 
Gwynne,  J.,  at  Belleville,  without  a  jury,  when  a  verdict 
was  entered  for  the  defendants,  with  leave  to  the  plaintiff 
to  move  to  enter  it  for  himself  for  $206,  if  the  Court  should 
be  of  opinion  that  the  pla^intiff  was  entitled  to  recover, 
either  on  the  ground  of  the  barn  being  a  chattel  not 
annexed  to  the  freehold,  or  of  its  being  a  building  annexed 
to  the  freehold. 

The  evidence  for  the  plaintiff  shewed  that  his  father  had 
lived  on  the  land  for  about  thirty-seven  years  :  that  the 
plaintift  always  lived  on  the  land,  and  was  the  eldest  son  : 
that  about  fifteen  or  sixteen  years  ago  his  father  gave 
the  plaintiff  a  quit-claim  deed  of  the  land,  the  plaintiff 
undertaking  to  support  his  father  for  life,  and  that  the 
father  about  six  years  ago  took  the  deed  out  of  the  plain- 
tiff's chest  and  destroyed  it :  that  the  father  had  no  other 
title  than  by  possession ;  that  the  barn  was  built  on  loose 
stones,  abutments,  with  mortar,  there  being  no  wall ;  it  could 
have  been  lifted  oft'  the  stones:  that  a  judgment  was  entered 
60 — VOL.  XXX  u.c.R. 
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against  the  plaintiff  on  the  12th  June,  1869,  and  the  bam 
was  destroyed  two  or  three  days  afterwards ;  the  plaintiff 
left  the  place  last  winter,  he  was  afraid  he  would  be  turned 
off. 

The  title  to  the  land  was  proved  as  foUows,  by  the  de- 
fendants : 

Patent  to  James  J.  Farley,  dated  27th  December,  1867. 

Deed,  James  J.  Farley  to  Gabriel  Sherboneau,  dated  •7th 
January,  1869. 

Deed,  Gabriel  Sherboneau  to  James  Jeffs,  dated  7th 
January,  1869. 

Exemplification  of  judgraent  in  the  Common  Pleas, 
entered  12th  June,  1869,  showing  a  recovery  of  the  land 
in  ejectment  by  James  Jeffs  against  Francis  Sherboneau, 
senr.,  (the  father)  and  the  plaintiff. 

A  writ  of  possession  placed  in  the  Sheriff's  hands  on  the 
12th  June,  1869,  but  not  executed  at  the  time  of  the  fire. 

Chancery  proceedings  were  also  proved  to  be  pending  at 
the  suit  of  the  plaintiff  against  J  effs  and  Gabriel  Sherboneau, 
to  recover  the  land  if  it  could  be  proved  he  bought  the 
land  with  notice  of  the  plaintiff's  claim,  or  to  recover  the 
price  from  Gabriel  Sherboneau  which  he  received  for  the 
land. 

Jeffs  also  insured  the  same  barn  with  the  defendants 
in  February,  1869,  for  $200,  and  had  been  paid  that  sum 
by  them. 

In  addition  to  the  condition  of  the  policy  set  out  in  the 
plea  was  another,  the  6th,  which  was  relied  upon,  that 
"  property  not  really  owned  by  the  insured  will  not  be 
covered  by  his  policy." 

In  Easter  Term  last,  Harrison,  Q.  C,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff,  pursuant  to  the  leave 
reserved,  for  $206,  on  the  ground  that  the  plaintiff  was 
entitled  to  recover  in  respect  of  the  barn,  whether  the  barn 
was  to  be  considered  as  a  chattel  or  as  part  of  the  realty. 

Rohinson,  Q.  C,  shewed  cause.  If  the  barn  were  built 
and  used  as  it  was  by  one  assuming  to  own  the  land,  and  for 
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the  better  enjoyment  of  the  land,  it  must  be  considered  as 
part  of  the  freehold  :  Bunnell  v.  Tupper,  10  U.  C.  K  414  ; 
Bald  V.  Eagar,  9  C.  P.  382 ;  Cleaver  v.  Culloden,  14  U.  C. 
R.  491 ;  Paterson  v.  Pyper,  20  C.  P.  278.  The  plaintiff 
had  never  more  than  a  possessory  interest,  which  was  of  no 
avail  against  one  claiming  title  under  the  Crown  :  Sherho- 
neauv.  Jeffs,  15  Grant  574.  Stevenson  v.  The  London  and 
Lancashire  Insurance  Co.,  26  U.  C.  R.  148,  was  cited  at 
the  trial  for  the  purpose  of  shewing  that  the  defendants 
could  not  set  up  the  want  of  plaintiff's  interest  at  the  time 
of  the  fire,  as  that  interest  was  just  the  same  then  as  it 
was  at  the  time  of  insurance,  but  Shaiu  v.  The  Phcenix  In- 
surance Co.,  20  C.  P.  170,  179,  shews  how  that  case  is  to 
be  considered,  and  is  in  point  to  shew  that  the  plaintiff  had 
no  interest  at  the  time  of  the  fire  in  the  barn. 

Harrison,  Q.  C,  and  Flint,  supported  the  rule.  The 
barn  may  be  a  chattel  or  a  part  of  the  realty  ;  it  will  de- 
pend on  circumstances  which  it  was  :  Great  Western  Rail- 
way Co.  V.  Bain,  15  C.  P.  207 ;  Stevens  v.  Gourley,  7  C.  B. 
N.  S.  99,  108 ;  Burnside  v.  Marcus,  17  C.  P.  430 ;  The 
Queen  v.  The  Inhabitants  of  the  Parish  of  Lees,  L.  R.  1 
Q.  B.  241 ;  Climie  v.  Wood,  L.  R.  3  Ex.  257,  S.  C.  in  Ex. 
Ch.,  L.  R.  4  Ex.  328,  443  ;  Culhvich  v.  Sivindell,  L.  R.  3  Ex. 
249.  As  to  the  plaintiff's  title,  see  Masonv.  The  Agricultural 
Mutual  Assurance  Association, IS  C.  P.  19.  The  alleged  false 
statement  is  in  the  proof  of  loss,  and  it  is  not  averred  that 
such  statement  was  false  and  fraudulent.  If  the  plaintiff  had 
an  insurable  interest  he  is  entitled  to  recover :  Milligan 
V.  The  Equitable  Insurance  Co.,  16  U.  C.  R.  314;  Smith 
V.  The  Royal  Insurance  Co.,  27  U.  C.  R.  54 ;  Richards  v. 
The  Liverpool  Insurance  Co.,  25  U.  C.  R.  400. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

By  the  Mutual  Insurance  Act,  Consol.  Stat.  U.  C.  ch.  52, 
sec.  20,  as  amended  by  27-28  Vic.  ch.  38,  sec.  2.,  the 
Company  may  insure  any  property  movable  or  immov- 
able, whether  the  owner  of  the  property  be  or  be  not 
a  freeholder. 
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By  Sec.  27,  as  amended  by  27-28  Vic.  ch,  38,  sec.  3., 
"  If  the  assured  has  a  title  in  fee  simple  unincumbered  to 
the  building  or  buildingg  insured,  and  to  the  land  covered 
by  the  same,"  the  policy  thereon  *  *  shall  be  deemed 
valid  and  binding  on  the  Company,  but  not  otherwise ;  but 
if  the  assured  has  a  less  estate  therein  *  *  the  policy 
shall  be  voidable  at  the  option  of  the  directors,  unless  the 
true  title  of  the  assured  be  expressed  therein,  and  in  the 
application  therefor." 

The  application  has  not  been  put  in,  and  whether  it  ex- 
presses the  true  title  of  the  assured  or  not  I  cannot  say. 
The  policy  does  not ;  but  if  the  application  did,  that  would 
be  the  same  as  if  the  policy  had  expressed  it :  the  applica- 
tion  being  part  of  the  policy. 

The  policy  is  no  longer  void,  as  it  originally  was,  if  the 
assured  had  a  less  interest  than  a  fee,  and  the  lesser  estate 
•were  not  expressed  in  the  policy  and  application  ;  it  is 
voidable  only,  and  the  directors  have  not  elected  to 
avoid  it.  It  must  therefore  be  regarded  as  the  policy  of  an 
ordinary  Insurance  Company  in  this  respect. 

From  the  facts  stated  the  insured  had  undoubtedly  an 
insurable  interest  at  the  time  of  the  making  of  the  policy 
on  the  3rd  of  October,  1867.  He  and  his  father  had  held 
possession  for  about  thirty-seven  years,  the  title  being  still 
in  the  Crown,  and  under  some  expectation  of  getting  the 
grant  of  it  from  the  Crown,  as  the  father's  name  was  en- 
tered upon  the  Crown  Land  Agent's  map  of  the  Township 
against  the  lot,  and  he  had  acquired  title  at  an  early  period 
by  purchase  from,  or  in  trade  with  some  one  who  had  or 
who  professed  to  have  had  a  prior  claim,  and  we  know 
that  the  Crown  very  much  regards  the  interests  even  of 
squatters  on  its  lands  when  others  are  proposing  or  bidding 
for  the  lands  against  them. 

The  case  of  Stevenson  v.  The  London  and  Lancashire 
Fire  Insurance  Co.,  26  U.  C.  E.  148,  bears  strongly  on 
this  point. 

The  plaintiff  had,  however,  by  some  means,  and  appar- 
ently with  much  hardship  and  great  injustice  to  him,  lost 
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the  land,  for  the  Crown  on  the  27th  December,  1867,  grant- 
ed it  to  James  J.  Farley. 

He  still,  however,  retained  possession  until  the  time  of 
the  fire,  although  before  it  a  recovery  had  been  obtained 
against  him  in  ejectment  by  the  legal  owner  under  the 
Crown  grant,  and  a  writ  of  possession  was  in  the  Sheriff's 
hands  to  remove  him  from  the  possession. 

He  contested  the  legal  owner's  claim  by  proceedings  in 
Chancery,  alleging  that  the  legal  owner,  Jeffs,  was  either  a 
purchaser  with  notice  of  the  plaintiff's  equitable  claim,  or 
was  not  a  bond  fide  purchaser.  The  Chancery  proceeding 
was  not  determined  against  him  at  the  time  of  the  fire, 
nor  at  the  commencement  of  this  suit,  nor  until  some  time 
afterwards,  even  if  it  has  been  determined  yet. 

I  think  the  plaintiff  had  clearly  an  insurable  interest  at 
the  time  of  the  making  of  the  policy,  and  that  he  had  still 
an  insurable  interest  while  he  had  the  actual  possession  of 
the  barn,  and  was  with  hoTici  fides  prosecuting  his  claim  in 
equity  for  the  restoration  of  the  land  itself 

As  against  the  third  plea,  I  think  the  plaintiff  entitled 
to  succeed. 

As  to  the  second  plea,  the  plaintiff  said  that  his  title 
at  the  time  of  the  fire,  was  as  "  bond  fide  owner  of  the  pro- 
perty (the  barn)  holding  the  same  by  possession  for  or 
during  the  last  thirty-five  years  by  myself  and  my  father." 

It  does  not  appear  to  me  that  such  a  statement  was,  in 
the  language  of  the  condition,  and  under  the  knowledge 
that  a  recovery  in  ejectment  had  been  actually  had  against 
him  at  the  Assizes  some  weeks  before  the  fire,  by  one  hav- 
ing a  better  and  perfect  legal  title,  what  could  properly  be 
called  a  description  of  the  true  nature  of  his  title  at  the  time 
of  the  fire,  if  the  barn  is  to  be  considered  as  part  of  the 
freehold. 

But  I  think  it  may  be  held  to  have  been  truly  described 
if  it  can  as  against  an  adverse  and  hostile  claimant  be 
treated  by  the  plaintiff  as  a  chattel,  and  not  as  annexed  to 
the  freehold.  And  as  against  such  a  person,  though  there  is 
much  nicety  and  difficulty  in  deciding  it  in  other  cases  and  in 
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a  different  relationship,  I  think  the  plaintiff,  so  long  as  he 
was  left  in  the  actual  possession  of  the  land,  could  have  re- 
moved the  barn  in  question  entirely  away,  without  making 
himself  liable  to  his  opponent  for  any  injury  done  to  the 
freehold. 

I  see  nothing  in  the  policy  or  in  the  evidence  which 
shews  the  plaintiff  ever  treated  the  barn  as  either  movable 
or  immovable  property,  chattel  or  realty ;  and  as  his  inter- 
est has  been  varied  by  the  acts  of  others,  though  remaining 
the  same  as  at  first  so  far  as  his  own  acts  are  concerned, 
I  do  not  see  why  he  may  not  adapt  his  right  to  the  altered 
state  of  things  ;  just  as  timber  trees  which  are  part  of  the 
freehold  may  be  treated  by  the  owner  as  goods  and  chattels 
by  selling  the  timber  to  be  immediately  cut,  at  so  much  a 
foot,  for  that  is  equivalent  to  a  sale  of  the  trees  when  se- 
vevedSmith  v.  Surman,  9  B.  &  C.  561 — especially  when  it 
may  be  done  without  injury  to  the  substantial  rights  of 
the  defendants.  In  Culling  v.  Tufnal,  B.  N.  P.  34,  a  barn 
resting  on  blocks,  but  not  fixed  in  or  to  the  ground,  was 
held  to  be  removable  by  the  tenant  who  put  it  there.  Lord 
EUenborough,  C.  J.,  in  Elwes  v.  Maw,  3  East  38,'  said  that 
the  barn  just  referred  to  was  not  a  fixture,  it  was  not  fixed 
in  or  to  the  ground.  In  Wiltshear  v.  Cottrell,  1  E.  &;  B. 
674,  a  granary  resting  on  staddles  which  were  built  into 
the  ground,  but  which  was  not  attached  to  the  staddles 
except  by  its  weight,  was  held  not  to  be  a  fixture.  And 
see  generally  2  Smith  L.  C,  6th  ed.,  153  to  189. 

I  set  aside  altogether  the  suspicious  fact  that  the  fire 
took  place  two  days  after  the  Sheriff  had  got  the  writ  to 
enforce  the  plaintiff's  removal  from  the  property,  for  it  is 
not  in  issue  in  this  cause,  though  it  may  possibly  explain 
why  it  is  the  defendants  resist  payment  of  the  claim,  which 
is  otherwise  meritorious. 

On  the  facts  fairly  before  the  court,  I  am  of  opinion  the 
plaintiff  is  entitled  to  succeed,  and  that  the  rule  should  be 
absolute,  setting  aside  the  verdict  for  the  defendants,  and 
directing  a  verdict  to  be  entered  for  the  plaintiff  with  $206 
damages. 
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It  becomes  quite  unnecessary  to  analyse  and  apply  the 
many  cases  which  were  referred  to  on  the  subject  of  fix- 
tures, and  the  law  upon  them  referable  to  different  classes 
of  persons,  and  what  are  chattels  merely,  or  if  fixtures 
when,  and  in  what  manner,  and  to  what  extent  removable, 
because  the  third  party  who  acquired  the  legal  title  got  it 
adversely  to  the  owner  and  builder  of  the  barn,  and  not 
from,  by,  or  through  him  in  any  way  whatever. 

Richards,  C.  J. — I  am  not  able  to  agree  with  my  brother 
Wilson  in  the  conclusion  he  has  arrived  at.  In  my  opin- 
ion the  barn,  which  was  plainly  a  part  of  the  freehold  by 
the  intention  of  the  occupant  of  the  land  when  he  built  it, 
and  by  the  intention  of  the  plaintiff  after  he  acquired  the 
occupancy,  continued  to  be  and  to  be  considered  by  him  up 
to  the  time  of  his  insuring  it,  and  till  it  was  destroyed  by 
fire,  still  a  part  of  the  freehold. 

The  barn  cannot  now,  for  the  purposes  of  their  insurance 
be  treated  as  a  chattel :  Gasco  v.  Marshall,  7  U.  C.  R.  194. 

Morrison,  J.,  agreed  with  the  Chief  Justice. 

Rule  discharged. 


Regina  v.  McNabb. 

Writ  of  extent— Praciice— SI  Vic.  ch.  10,  D. 

A  writ  of  extent  was  set  aside  by  Judge's  order,  and  it  was  ordered  that 
another  writ  might  issue  upon  the  fiat  for  and  tested  as  of  the  date  of 
the  former  writ.    Held,  that  such  order  was  unobjectionable. 

Held  also,  that  the  affidavit,  set  out  below,  upon  which  the  writ  issued, 
was  sufficient,  and  that  the  defendant  was  sufficiently  shewn  by  it  to  be 
a  debtor  to  the  Crown. 

Held  also,  that  the  Post  Office  Act  1867,  31.  Vic.  ch.  10,  sec.  89,  D., 
does  not  take  away  from  the  Crown  the  remedy  by  extent  upon  a 
bond  given  by  a  postmaster. 

In  Easter  Term,  1869,  Lauder  obtained  a  rule  nisi  call- 
ing upon  Her  Majesty's  Attorney-General  for  the  Dominion 
of  Canada  to  shew  cause  why  the  writ  of  extent  issued  in 
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this  cause,  and  all  proceedings  had  thereunder,  should  not 
be  set  aside,  or  why  the  return  or  finding  of  the  jury 
under  the  enquiry  held  by  the  sheriff  of  the  County  of 
Grey  under  the  said  writ  should  not  be  set  aside,  and 
a  new  or  fresh  enquiry  held,  upon  the  following  grounds  : 

1.  That  the  said  writ  of  extent  was  issued  irregularly 
and  upon  insufficient  evidence,  and  the  said  writ  issued 
upon  a  fiat  upon  which  a  former  writ  issued,  without  any 
special  affidavit  having  been  filed. 

2.  That  the  writ  should  not  have  issued  without  a  sci.  fa. 
having  been  issued,  as  it  was  not  shewn  that  the  defendant 
is  the  debtor  of  the  Crown. 

3.  That  the  remedy  for  the  collection  of  a  debt  due  upon 
a  bond  given  by  a  postmaster  is  not  by  extent,  but 
under  the  provisions  of  the  Statute  of  Canada,  31  Vic, 
ch.  10. 

4.  That  the  proceedings  under  the  writ  and  upon  the 
enquiry  by  the  sheriff  were  not  conducted  according  to 
law,  in  this,  that  evidence  was  refused  by  the  sheriff  and 
jury  which  ought  to  have  been  received  :  that  no  evidence 
was  allowed  on  the  part  of  the  claimants,  and  that  the 
finding  is  based  upon  insufficient  evidence,  &c. ;  and  that 
proceedings  be  stayed  on  the  writ  of  extent,  and  time 
given  to  the  claimants  to  appear  and  claim. 

It  appeared  from  the  affidavits  and  papers  filed,  that  on 
the  9th  September,  1868,  Mr.  Dewe,  Post  Office  Inspector, 
made  oath  that  the  defendant  up  to  the  17th  August 
previous  had  been  postmaster  in  the  village  of  Durham,  in 
the  County  of  Grey :  that  about  that  day  he  absconded  from 
this  Province  :  that  at  the  time  he  so  absconded  the  deponent 
verily  believed  he  was  in  default  to  the  Crown  for  moneys 
collected  by  him  in  his  capacity  as  postmaster,  in  the  sum 
of  $2,025.30,  or  thereabouts :  that  the  defendant  had 
given  a  bond  to  the  Crown  in  the  penal  sum  of  $2,000, 
with  sureties,  for  the  due  performance  of  his  duties  as 
such  postmaster  :  that  he  was  informed,  &c.,  that  defendant 
was  possessed  of  property  in  the  County  of  Grey  :  that  it 
was  desirable  that  a  writ  of  extent  should  issue  on  such 
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bond  to  attach  such  property,  and  he  believed  that  unless 
such  property  were  attached  there  was  danger  of  it  being 
disposed  of  so  as  to  defeat  the  claims  of  the  Crown. 

It  appeared  that  on  that  affidavit  a  fiat  was  had,  and  a 
writ  of  extent  issued  on  the  same  day  ;  and  that  afterwards, 
on  the  19th  March,  1869,  the  learned  Chief  Justice  of  this 
Court  made  the  following  order : 

The  Queen  J  "  Upon  the  application  of  Her  Majesty 
vs.  >  the  Queen,  by  the  Attorney-General  for  the 
McNabb.  j  Dominion  of  Canada,  and  upon  hearing  the 
said  Attorney-General  by  his  agent,  and  upon  reading 
the  writ  of  extent  heretofore  issued  herein  and  inquisi- 
tion taken  thereunder,  I  do  order  that  the  writ  of  ex- 
tent issued  on  the  9  th  of  September  last,  directed  to  the 
sheriff  of  the  County  of  Grey,  and  the  inquisition  taken 
and  had  thereunder,  be  set  aside,  quashed  and  vacated, 
and  taken  off  the  files  of  the  Court,  and  all  proceedings 
had  and  taken  under  said  inquisition  be  set  aside,  waived 
and  vacated,  and  that  her  said  Majesty  be  at  liberty  to 
issue  another  writ  of  extent  under  the  fiat  for  the  former 
writ,  and  tested  as  of  the  former  writ :  viz,  9th  day  of 
September,  &c.,  directed  to  the  sheriff  of  the  County  of 
Grey." 

That  on  the  20th  March,  in  pursuance  of  such 
order,  a  writ  of  extent  issued  to  such  sheriff,  such  writ 
reciting  the  defendant's  bond,  and  that  it  was  registered 
in  the  office  of  the  Clerk  of  this  Court  on  the  29th  May, 
1863,  which  writ  the  sheriff  returned  with  the  inquisition 
attached,  and  shewing  that  the  defendant  was  seized  in 
certain  lands. 

The  complainant  Hunter  filed  an  affidavit,  stating  that 
he  had  a  conveyance  of  20  acres  of  the  east  part  of  the 
first  division  of  lot  28  in  the  first  concession  west  in  Ben- 
tinck,  and  No.  14,  fronting  on  Garrafraxa  Street,  and 
No.  14,  fronting  on  the  west  side  of  Albert  Street,  in  the 
Village  of  Durham,  subject  to  redemption  by  the  defen- 
dant upon  certain  conditions  mentioned  in  a  written 
agreement  between  the  defendant  and  himself :  that  he 
also  was  assignee  of  a  mortgage  given  by  defendant  to  one 
61 — VOL.  XXX  U.C.R. 
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Edger  on  other  lands  ;  and  he  also  stated  that  lot  59,  in  the 
second  concession  south  of  the  Durham  road,  in  Bentinnk, 
was  never  the  property  of  the  defendant,  but  was  conveyed 
by  him  to  defendant's  wife.  All  this  land  was  mentioned  in 
the  schedule  attached  to  the  inquisition.  He  also  stated 
that  the  jury  were  improperly  selected  and  named  at  the 
instance  of  one  Cochrane  and  Harper :  that  the  enquiry 
was  conducted  improperly :  that  he  (Hunter)  was  refused 
the  right  to  examine  the  witnesses  :  that  irregularities 
were  permitted  in  communications  to  the  jury :  that  the 
proceedings  were  conducted  generally  in  an  unfair  and 
unjust  manner  towards  the  complainant,  and  that  defen- 
dant had  other  property  not  returned„  &;c. 

On  the  part  of  the  Attorney-General  affidavits  were 
filed  by  the  persons  Cochrane  and  Harper  referred  to,  and 
by  all  the  jurors  except  one,  negativing  and  answering 
all  the  charges  of  irregularities,  &c.,  alleged  in  the  com- 
plainant's affidavit  against  the  proceedings,  and  the  en- 
quiry before  the  sheriff. 

In  Michaelmas  Term,  1869,  Patterson  shewed  cause, 
citing  West  on  Extents,  47,  91, 180,  193,  224-5  ;  Manning 
Ex.  Prac,  23,  25,  35,  note  it',  27,  notes  c,  d. 

Lauder  supported  the  rule. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

I  am  of  opinion  that  this  rule  should  be  discharged. 

As  to  the  first  ground  taken  in  the  rule,  I  see  nothing- 
wrong  in  the  issuing  of  the  writ  of  extent  now  moved 
against.  It  was  issued  under  the  order  of  the  learned 
Chief  J ustice,  who  also  directed,  for  some  good  reason,  that 
a  previous  writ  issued  should  be  set  aside,  and  that 
Her  Majesty  might  be  at  liberty  to  have  another  Avrit 
issued  under  the  fiat  previously  made.  No  authority  was 
cited  to  shew  that  such  an  order  was  improper.  The  fiat 
under  which  the  writ  issued  was  founded  upon  an  affidavit 
stating,  all  that  is  necessary  in  such  cases,  viz :  the 
debt  due  the  Crown,  in  what  manner  it  arose,  and  that 
it  was  in  danger  of  being  lost,  and  stating  the  fact  that  the 
defendant  had  absconded. 
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As  to  the  second  objection,  it  is  shewn  that  the  defen- 
dant is  a  debtor  of  the  Crown,  the  Post-Oj9ice  Inspector 
swearing  that  the  defendant  had  entered  into  a  bond  to 
Her  Majesty,  one  of  the  conditions,  it  appears  by  the  bond, 
being  that  the  defendant  was  to  account  for,  and  pay  over 
all  moneys  received  by  him  to  Her  Majesty's  Postmaster- 
General,  and  that  the  defendant  was  a  defaulter  to  the 
Crown  for  moneys  collected  by  him  in  his  capacity  as 
postmaster  in  82,025.30. 

Then  as  to  the  third  objection,  I  do  not  think  that  the 
provisions  of  the  31  Vic,  ch.  10,  take  away  from  the 
Crown  the  remedy  by  the  writ  of  extent  in  matters  apper- 
taining to  the  Post-OfRce  department,  as  contended  for  by 
Mr.  Lauder.  Sub-sec.  2  of  sec.  89  enacts  :  "  All  suits  to 
be  commenced  for  the  recovery  of  debts  or  balances  due 
to  the  post-office,  whether  they  appear  by  bond  or  obliga- 
tion made  in  the  name  of  the  existing  or  any  preceding 
Postmaster-General,  or  otherwise,  shall  be  instituted  in  the 
name  of  the  Postmaster-General." 

The  bond  in  this  case  is  made  to  Her  Majesty,  and  not 
to  any  Postmaster-General.  I  do  not  think  that  the  words 
or  otherwise,"  as  argued  for  the  complainant,  exclude 
the  right  of  Her  Majesty  to  proceed  as  in  this  case.  In 
order  to  exclude  such  right  (supposing  that  the  words  "  or 
otherwise,"  were  intended  to  cover  bonds,  &c.,  given  to 
persons  other  than  the  Postmaster-General),  Her  Majesty 
should  have  been  named  in  the  section,  otherwise  she  is 
not  bound  by  the  enactment.  My  own  construction  of 
the  section  is,  that  .these  words  are  used  and  intended  to 
apply  as  if  they  followed  the  word  "  obligation." 

Then  as  to  the  last  ground  taken  in  the  rule,  the  affi- 
davits filed  on  the  part  of  the  Attorney-General  fully  meet 
the  objection. 

On  the  whole,  I  think  the  rule  should  be  discharged 
with  costs. 

Wilson,  J.,  concurred. 

Richards,  C.  J.,  not  having  been  present  during  the 
argument,  took  no  part  in  the  judgment. 

Rule  discharged. 
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Patterson  AND  THE  Corporation  of  the  Township  of 

Hope.' 

Alteration  of  School  Sections — Notice  to  parties  affected — C.  S.  U.  C.  ch.  64, 

sec.  40. 

Section  40  of  the  Common  School  Act,  Consol.  Stat.  U.  C.  ch.  64, 
enacts  that  a  township  council  may  alter  the  boundaries  of  a  School 
Section,  in  case  it  clearly  appears  that  all  parties  to  be  affected  by  the 
proposed  alteration  have  been  duly  notified  of  the  intended  step  or 
application. 

In  this  case  the  only  notice  given  was  by  the  trustees  of  the  section  from 
which  certain  lots  were  taken  by  the  alteration  to  the  trustees  of  the 
section  to  which  such  lots  were  added — ^that  being  the  notice  which  it 
was  alleged  had  been  customary  in  the  township  in  similar  cases. 
Held,  insufficient,  and  the  by-law  making  the  alteration  was  quashed. 

The  by-law  was  passed  in  February,  1870,  but  the  clerk  of  the  Corpora- 
tion did  not  notify  the  trustees  of  it  until  August— ife/rf,  that  a  motion 
to  quash  in  M.  T.  1870  was  in  time. 

T.  M.  Benson  obtained,  during  this  term,  a  rule  on  the 
Corporation  of  the  township  of  Hope,  to  shew  cause  why  by- 
law No.  250  of  the  Corporation,  amending  by-law  No.  222, 
and  altering  the  boundaries  of  School  sections  15  and  16, 
should  not  be  quashed,  on  the  ground  that  all  parties  affected 
by  the  alteration  in  the  boundaries  of  School  section^  16  had 
not  been  before  the  passing  of  the  by-law  duly  notified  of 
the  intended  step  or  application  for  the  passing  of  the  by- 
law, or  for  the  alteration  of  the  said  boundaries. 

The  by-law  was  passed  on  the  28th  day  of  February, 
1870.  It  enacted  that  lots  11,  12,  13,  14,  and  15  in  the 
8th  concession,  and  two  acres  of  No.  14  and  of  No.  15  in  the 
7th  concession,  be  added  to  School  section  15,  and  then  set 
out  what  section  16  should  consist  of,  namely,  eight  lots  in 
the  ninth  concession  and  eight  in  the  tenth  concession. 

It  appeared  also  that  by-law  No.  222  was  passed  on  the 
3rd  June,  1868,  and  that  section  16  had  then  within  its 
limits  the  lots  added  by  by-law  250  to  school  section  15. 

It  appeared  from  the  affidavits  and  papers  filed,  that 
under  the  provisions  of  by-law  No.  222,  passed  in  June, 
1868,  the  lots  and  parts  of  lots  now  separated  by  by-law 
250  were  added  to  school  section  16,  and  that  in  the  fall 
of  that  year  the  trustees  of  section  16  erected  a  school- 
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house  at  considerable  expense,  near  the  centre  of  the  then 
increased  section,  to  accommodate  the  portion  of  the  sec- 
tion then  added  :  that  on  the  27th  of  May,  1869,  a  number 
of  the  ratepayers  of  section  15  petitioned  the  township  to 
pass  a  by-law  to  restore  to  that  section  the  lands  separated 
from  it  by  by-law  222,  and  that  on  the  23rd  of  June,  1869, 
the  inhabitants  of  section  16  petitioned  the  Council  against 
taking  any  land  from  their  section,  and  praying  them  to 
add  thereto  the  north  halves  of  lots  16  and  17  in  the 
eighth  concession.  Nothing  appeared  to  have  been  done 
with  either  of  these  petitions,  except,  according  to  the 
affidavit  of  the  Clerk  of  the  Council,  that  the  first  petition 
was  ordered  to  be  laid  on  the  table. 

A  meeting  of  the  Council  was  held  on  the  28th  of 
February,  1870,  at  a  place  called  "  Welcome,"  which  was 
complained  of  by  the  applicant  as  not  being  the  usual 
place  for  the  meeting  of  the  Council,  but  it  was  shewn 
that  it  was  advertised  that  a  meeting  would  be  held  there. 
At  such  meeting  a  petition  was  presented  of  the 
trustees  of  school  section  15,  praying  that  the  Council 
would  pass  a  by-law  "giving  them  back  that  portion  of 
land  taken  from  them  :  "  that  a  notice  of  which  the  fol- 
lowing is  a  copy,  was  also  presented  and  filed :  "  To  the 
Trustees  of  School  Section  No.  16,  Township  of  Hope. 
The  Trustees  of  School  Section  No.  15  will  apply  to  the 
Municipal  Council  of  this  Township,  at  its  first  regular 
meeting,  for  the  passing  of  a  by-law  to  make  our  section 
equal,  or  nearly  so,  in  valuation  with  other  sections  in  the 
township,  by  giving  back  that  portion  taken  from  our 
section  by  the  Locking  (a)  Council,  or  any  part  that  the 
Council  in  their  judgment  may  think  proper.  By  order 
of  the  Board  of  Trustees.  Dated  18th  February,  1870. 
(Signed)  S.  T.  Martin,  School  Trustee,"  with  seal  attached. 

It  appeared  that  this  notice  was  served  on  one  of  the 
trustees  of  section  16,  on  the  18th  February,  1870,  but  the 
trustees  swore  they  were  not  aware  of  the  meeting  of  the 


(a)  Sic. — Mr.  Locking  was  the  Reeve  at  the  time  the  notice  was  given. 


486      queen's  bench,  MICHAELMAS  term,  34  VIC,  1870. 


Council  or  where  it  was  to  be  held  until  the  25th :  that 
on  the  28th  February  two  of  the  trustees  of  number  16 
attended  the  meeting  of  Council  at  Welcome,  and  addressed 
the  Council  against  any  alteration,  and  urged  the  Council 
to  allow  the  matter  to  stand  over  until  notice  could  be 
given  to  the  parties  affected  by  the  proposed  alteration, 
and  stated  that  they  had  not  had  time  to  call  a  school 
meeting  or  notify  the  parties,  and  requested  a  month's 
delay  to  enable  them  to  do  so :  that  the  Council  refused 
to  postpone  the  by-law,  the  Council  deciding,  as  the 
Reeve  swore,  that  of  the  then  application  sufficient  notice 
had  been  given ;  and  the  Council,  after  considering  the 
object  of  the  application  and  the  two  former  petitions 
already  referred  to,  passed  the  by-law  250. 

It  appeared  that  there  were  46  residents  within  the 
section  16,  and  out  of  these  thirty  filed  affidavits  swearing 
they  had  no  notice  of  any  intended  step  or  application  to 
be  made  for  the  alteration  during  the  year  1870  of  their 
section,  until  after  the  by-law  was  passed,  and  that  no 
notices  were  ever  given  or  posted  tip.  On  the  part  of  the 
Corporation  it  was  not  contended  that  any  other  specific 
notice  was  given  except  the  notice  to  the  trustees.  The 
affidavit  of  the  Reeve  and  others  stated  that  the  usual 
mode  of  giving  notice  in  cases  of  alteration  of  sections  in 
the  township  was  the  giving  of  a  notice  by  the  trustees  of 
the  section  from  which  the  lands  were  to  be  taken,  and 
that  the  sufficiency  of  such  a  notice  had  been  discussed 
from  time  to  time  by  the  Council  on  previous  occasions  of 
alteration  of  sections,  and  that  such  a  notice  from  one  set  of 
trustees  to  the  other  was  held  to  be  sufficient,  and  was  so 
treated  in  the  alteration  of  boundaries. 

The  Secretary-Treasurer  of  the  school  trustees  of  section 
16  swore  that  the  first  and  only  notice  he  had  of  this  appHca- 
tion  of  the  school  trustees  of  section  15  was  the  written 
notice  referred  to,  and  that  the  freeholders  and  house- 
holders in  the  section  were  wholly  ignorant  of  the  intended 
step  or  application  until  the  by-law  had  passed ;  and  he 
further  swore  that  a  large  majority  of  them  were  opposed  to 
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the  alteration,  and  that  this  application  to  quash  the  by- 
law was  made  at  the  instance  of  and  under  a  resolution 
passed  at  a  meeting  of  the  inhabitants  of  the  section. 

Armour,  Q.  C,  shewed  cause,  citing  Consol.  Stat.  U.  C.  ch. 
64,  sec.  40,  23  Vic.  ch.  49 ;  Taylor  and  the  Corporation  of 
West  Williams,  ante  p.  337 ;  Ness  and  the  Municipality  of 
Saltfieet,  13  U.  C.  R.  408;  Ley  and  the  Municipality  of 
Clarke,  13  TJ.  C.  R.  433 ;  Shaiv  and  the  Corporation  of 
Manvers,  19  U.  C.  288  ;  Griffiths  v.  the  Municipality  of 
Grantham,  6  C.  P.  274 ;  Cotter  and  the  Municipality  of 
Darlington,  11  C.  P.  265  ;  Isaac  and  the  Municipality  of 
Euphrasia,  17  U.  C.  R.  205. 

C.  S.  Patterson  supported  the  rule. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

It  is  to  be  regretted  that  the  council  did  not  accede  to 
the  request  of  the  trustees  to  postpone  the  consideration  of 
the  by-law  for  the  month.  There  was  abundance  of  time 
after  February  for  the  consideration  and  passage  of  the 
by-law,  as  it  could  not  come  into  force  before  the  25th 
December,  1870.  The  parties  interested  would  then  have 
had  sufficient  notice  and  this  litigation  would  have  been 
avoided. 

The  only  question  for  our  consideration  is,  whether  the 
parties  affected  by  this  alteration  had  due  notice  of  the 
intended  step. 

Section  40  of  the  Common  School  Act,  Consol.  Stat.  U. 
C,  ch.  64,  enacts : — In  case  it  clearly  appears  that  all 
parties  to  be  affected  by  a  proposed  alteration  in  the  boun- 
daries of  a  school  section  have  been  duly  notified  of  the 
intended  step  or  application,  the  township  council  may 
alter  such  boundaries." 

No  doubt  the  council  can  make  such  an  alteration  as 
they  have  done  in  this  case  without  any  request  from  any 
quarter,  and  even  against  the  will  of  the  majority  of  the 
section,'  but  they  cannot  do  so  without  first  notifying  the 
parties  affected  by  such  alteration ;  they  must  give  them 
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an  opportunity  of  being  heard  :  Ley  and  the  Municipality 
of  Clarke,  13  XJ.  C.  E.  435.  And,  as  said  by  Burns,  J.,  in 
Shaw  et  al.  and  the  Corporation  of  Manvers,  19  U.  C.  R. 
p.  294,  The  giving  of  notice  is  a  condition  precedent  to 
the  council  entertaining  the  application,  and  this  provision 
must  apply  as  well  to  the  repeal  of  a  law  "  (as  in  this  case) 
"which  would  of  itself  constitute  an  alteration,  as  of  a 
notice  in  the  first  case  of  making  a  change." 

It  is  not  pretended  that  the  parties  affected  by  the  alter- 
ation (with  the  exception  of  the  two  trustees),  had  notice 
of  the  intended  application  made  by  the  trustees  of  section 
15,  or  of  any  step  that  the  Council  were  about  to  take,  or 
of  their  intention  to  consider  the  petition  presented  in 
June  of  the  previous  year,  or  the  by-law  in  question — the 
Council,  so  far  as  notice  was  concerned,  relying  on  an  al- 
leged custom  in  the  Township,  that  a  notice  by  one  Board 
of  Trustees  to  another  Board  was  a  notice  to  all  the  in- 
habitants of  the  section  affected.  Now  the  language  of 
the  statute  leaves  no  doubt  as  to  the  intention  of  the  Leg- 
islature, for  the  40th  section  says  :  "  In  case  it  clearly 
appears  that  all  parties  affected,"  &c.,  "  have  been  duly 
notified,"  &c.,'  "  the  Council  may,"  &c.  How  or  in  what 
way  notice  may  be  given  is  not  stated.  I  do  not  think 
that  a  notice  to  two  trustees,  as  such,  is  a  compliance  with 
the  statute.  If  such  was  the  intention,  we  may  suppose 
the  Legislature  would  have  said  so.  As  to  what  the  Leg- 
islature considered  notice  in  other  cases,  may  be  found  in 
the  8th,  21st,  and  26th  sections  of  the  Act,  namely,  the 
posting  of  notices  at  least  in  three  public  places  in  the 
section,  and  at  least  six  days  before,  &;c. ;  and  it  seems  to 
me  that  by  analogy  such  a  notice  would  be  sufficient 
in  cases  like  the  present. 

On  the  whole,  we  are  of  opinion  that  the  parties  affected 
by  the  alteration  had  not  due  notice  of  the  intended  altera- 
tion made  by  this  by4aw,  and  that  upon  that  ground  it 
should  be  quashed. 

During  the  argument  it  was  suggested  that  from  the 
fact  of  petitions  being  presented  to  the  Council  in  May  and 
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June,  1869,  for  and  against  such  alteration,  and  which  pe- 
titions were  signed  by  a  large  number  of  the  inhabitants  of 
both  sections,  we  might  assume  that  the  parties  interested 
had  sufficient  notice ;  but  as  it  appears  no  action  whatever 
was  taken  on  these  petitions  by  the  then  council,  and  that 
it  was  only  in  the  end  of  February,  1870,  after  a  new  council 
had  been  elected,  and  upon  a  new  application  of  the  then 
trustees  of  section  15,  that  these  petitions  were  referred  to 
by  the  council,  and  then  without  any  notice  to  the  peti- 
tioners that  they  would  be  taken  up  or  considered,  we 
could  not  under  such  circumstances  assume  that  the  parties 
had  the  notice  required  by  the  statute. 

It  is  also  contended  that  this  application  should  have 
been  made  at  an' earlier  period,  but  it  appears  from  the  affi- 
davits filed  on  the  part  of  the  corporation  that  the  clerk  of 
the  council  did  not  notify  the  trustees  of  the  passage  of 
the  by-law  until  the  month  of  August  last,  and  between 
that  time  and  last  term  the  applicant  had  no  opportunity 
of  moving  to  quash  the  by-law. 

We  therefore  think  the  rule  should  be  made  absolute 
with  costs. 

Rule  absolute. 


McInnes  v.  Milton. 

Note  signed  in  blank — Liability/, 

Where  the  defendant  signed,  as  maker,  a  printed  form  of  a  promissory 
note,  and  handed  it  to  A.,  by  whom  it  was  filled  up  for  $855,  and  the 
plaintiffs  afterwards  became  endorsees  of  it  for  value  without  notice : 
Held,  that  the  defendant  was  liable,  though  it  might  have  been  fraud- 
ulently or  improperly  filled  up  or  endorsed. 

Action  by  plaintiff,  as  endorsee  of  a  note  for  S855,60 
made  by  defendant,  payable  to  the  order  of  H.  R.  Sharpe 
&  Co.,  and  endorsed  by  them  to  W.  A.  Sharpe.  The  note 
was  dated  1st  December,  1868,  and  payable  forty-five  days 
after  date. 

Plea.    Hon  fecit 

62 — vol.  XXX  U.C.R. 
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At  the  trial,  before  Wilson,  J.,  at  the  Hamilton  Spring 
Assizes,  1870,  without  a  jury,  it  appeared  that  the  defend- 
ant had  had  some  small  transactions  with  the  firm  of  H.  E. 
Sharpe  &  Co.,  and  also  with  W.  A.  Sharpe,  who  was  a 
member  of  the  firm,  but  the  evidence  went  rather  to  shew 
that  the  defendant  had  settled  and  paid  the  amounts  due 
to  both.  One  of  the  principal  points  at  the  trial  was 
whether  the  signature  to  the  note  was  in  the  defendant's 
writing.  He  swore  he  never  signed  it.  The  learned  judge 
was  satisfied,  from  all  the  evidence,  that  the  signature  was 
the  defendant's.  It  further  appeared  that  the  note  was  origi- 
nally a  blank  printed  form  of  note  when  the  defendant  put 
his  name  to  it :  that  W.  A.  Sharpe,  who  was  ill  at  the 
time  and  shortly  after  died,  directed  his  brother,  who  was 
called  as  a  witness,  to  fill  up  the  note,  as  it  appeared  at  the 
trial :  that  the  intention  was  to  get  the  note  discounted, 
which  the  witness  failed  in  doing :  W.  A.  Sharpe  then 
directed  the  witness  to  take  it  to  Hamilton,  where  the 
plaintiff  carried  on  business,  and  retire  with  it  paper  in 
the  hands  of  the  plaintiff,  falling  due  on  the  4th  December, 
of  the  firm  of  H.  R.  Sharpe  &  Co.,  endorsed  by  W.  A. 
Sharpe,  which  the  witness  did,  and  in  that  way  the  note 
came  into  the  hands  of  the  plaintiff.  It  was  also  in  evi-* 
dence  that,  although  the  defendant  denied  the  making  of 
the  note,  he  admitted  that  he  made  accommodation  notes 
for  W,  A.  Sharpe. 

The  defendant  was  called,  and  he  denied  that  he  ever 
signed  the  note  or  signed  a  blank  note,  or  authorized  any 
one  to  fill  up  the  note  in  question. 

At  the  close  of  the  case  the  defendant's  counsel  submitted 
that  the  plaintiff*  failed,  as  there  was  no  authority  shewn  to 
fill  up  the  note  for  the  amount  in  question,  or  in  the  name 
of  the  payees ;  and  he  contended  that  it  lay  on  the  plaintiff* 
to  prove  such  authority.  The  plaintiff  contended  that  it 
appearing  that  the  defendant  left  with  W.  A.  Sharpe  a 
blank  note,  he  entrusted  him  to  fill  it  up  for  the  amount. 

The  learned  Judge  ordered  a  verdict  for  $922.17,  and  as 
there  was  ho  authority  shewn  to  fill  up  the  note  for  $850, 
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he  reserved  leave  to  defendant  to  move  to  enter  a  nonsuit, 
in  case  the  court  should  be  of  opinion  that  the  affirmative 
proof  of  authority  Avas  on  the  plaintiff,  or  that  the  defend- 
ant's evidence  met  any  prima  facie  case  against  him  by  his 
signature  in  blank. 

In  the  following  Easter  Term,  >S^.  B.  Freeman,  Q.  C, 
obtained  a  rule  nisi  to  enter  a  nonsuit  on  the  leave  reserved, 
on  the  ground  that  it  was  shewn  that  the  body  of  the 
note  was  not  written  by  the  defendant,  and  no  authority 
was  shewn  to  have  been  given  by  him  to  any  person  to  fill 
up  or  write  the  body  of  the  note  over  his  signature. 

Burton,  Q.  C,  shewed  cause,  and  cited  Mussel  v.  Lang- 
staffe,  2  Doug.  514;  Schultz  v.  Astley,  2  Bing.  N.  C.  544 ; 
Awcle  V.  Dixon,  6  Ex.  869  ;  Montague  v.  Perkins,  22  L.  J. 
N.  S.  188,  C.  P. 

Freeman,  Q.  C,  supported  the  rule. 

MORKISON,  J.  delivered  the  judgment  of  the  court. 
In  this  case  we  are  of  opinion  that  the  rule  must  be  dis- 
charged. 

It  appears,  from  the  evidence  at  the  trial,  that  the 
defendant  admitted  he  had  given  on  occasions  accommoda- 
tion notes  to  W.  A.  Sharpe.  He  swore,  however,  that  he 
never  signed  the  note  in  question  in  blank.  The  evidence 
fully  warranted  the  learned  Judge  in  arriving  at  the  con- 
clusion that  the  defendant's  signature  was  to  the  note. 

What  Mr.  Freeman  contended  for  on  the  argument  was, 
admitting  it  to  be  the  defendant's  signature,  yet  that  there 
was  no  evidence  how  it  came  into  the  possession  of  W.  A. 
Sharpe,  who  directed  his  brother  to  fill  up  the  note  as  it 
now  appears ;  that  there  was  no  proof  that  the  defendant 
gave  it  to  W.  A.  Sharpe,  or  that  he  came  by  it  honestly ; 
and  for  all  that  appeared,  the  blank  may  have  been  stolen 
from  the  defendant. 

In  a  late  case  of  Foster  v.  Mackinnon,  L.  R.  4  C.  P. 
704,  in  which  the  questions  of  an  endorsement  obtained  by 
a  fraudulent  representation  that  it  was  a  guarantee  the  de- 
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fendant  was  signing,  and  negligence  and  laches  on  the  part 
of  the  person  signing  his  name  were  fully  discussed,  Byles, 
J.  in  giving  judgment,  referring  to  negotiable  instruments, 
says  :  "These  instruments  are  not  only  assignable,  but 
they  form  part  of  the  currency  of  the  country.  A  modifi- 
cation of  the  general  rule  is  necessary  to  protect  innocent 
transferees  for  value.  If,  therefore,  a  man  writes  his  name 
across  the  back  of  a  blank  bill-stamp,  and  part  with  it, 
and  the  paper  afterwards  is  improperly  filled  up,  he  is 
liable  as  endorser.  If  he  write  it  across  the  face  of  a  bill, 
he  is  liable  as  acceptor,  when  the  instrument  has  once 
passed  into  the  hands  of  an  innocent  endorsee  for  value 
before  maturity,  and  liable  to  the  extent  of  any  sum  which 
the  stamp  will  cover." 

The  present  case  is  not  that  of  a  man  writing  his  name 
on  a  blank  sheet  of  paper,  as  suggested  in  Foster  v. 
Mackinnon,  but  this  defendant  put  his  name  to  the  printed 
form  of  a  promissory  note,  with  blanks  for  the  amount,  date 
time,  and  names,  and  it  is  quite  clear  he  intended  putting 
his  name  to  a  note ;  and  if  he  gave  the  blank  so  signed  by 
him  to  W.  A.  Sharpe,  of  which  there  is  evidence  from  which 
we  may  assume  that  he  did,  then,  as  held  in  Montague  v. 
PerJcins,  22  L.  J.  C.  P.  187,  when  he  put  the  blank  note 
into  W.  A.  Sharpe's  hands  he  gave  him  power  to  issue  it, 
as  if  he  had  a  general  and  unlimited  authority,  and  entitled 
him  to  represent  himself  to  the  world  as  acting  with  a 
genej-al  authority,  and  he  cannot  say  to  a  bond  fide  holder 
for  value,  who  has  no  notice,  that  there  were  secret  stipula- 
tions between  himself  and  the  agent. 

And  in  Awde  v.  Bixon,  6  Ex.  869,  Parke,  B.  said:  "I 
do  not  gainsay  the  position  that  a  person  who  puts  his 
name  to  a  blank  paper  impliedly  authorizes  the  filling  of  it 
up  to  the  amount  that  the  stamp  will  cover." 

Then  as  +o  the  suggestion  that  it  is  not  shewn  that  W. 
A.  Sharpe  came  honestly  by  it,  or  that  the  blank  may  have 
been  stolen. 

In  Harvey  v.  Towers,  6  Ex.  656,  where  there  was  a  plea 
of  fraud,  without  alleging  that  the  plaintiff  gave  no  value 
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for  the  bill,  Pollock,  C.  B.,  in  giving  judgment,  said  :  "  In 
point  of  law,  the  latter  allegation  is  necessary  to  make  the 
plea  good;  for  notwithstanding  the  bill  may  have  been 
concocted  by  fraud,  or  stolen,  or  the  party  may  have  been 
swindled  out  of  it,  that  is  no  defence,  unjess  the  holder 
obtained  it  without  value." 

And  in  Watson  v.  Russell,  31  L.  J.  Q.  B.  304,  also  re- 
ported in  3  B.  &  S.  37 ;  Cockburn,  C.  J.  says :  I  consider 
the  law  to  be  now  quite  settled,  that  if  a  person  puts  his 
name  to  a  paper,  which  either  is,  or  by  being  filled  up  or 
endorsed  may  be,  converted  into  a  negotiable  security, 
and  allows  such  paper  to  get  into  the  hands  of  another 
person,  who  transfers  the  same  to  a  holder  for  consideration 
and  without  notice,  such  party  is  liable  to  such  bond  Jide 
holder,  however  fraudulent  or  felonious,  as  against  him,  the 
transfer  of  the  security  may  have  been." 

These  authorities  shew  very  clearly  that  it  is  settled  law, 
in  favor  of  the  negotiability  of  bills  and  notes,  and  to  pro- 
tect innocent  holders  for  value,  that  when  a  person  puts  his 
name  to  or  on  a  bill  or  note,  and  gives  or  entrusts  the 
blank  so  signed  to  another,  that  other  has  a  general 
authority  to  fill  in  the  blanks  as  he  may  choose,  and  to  an 
unlimited  amount,  and  that  the  party  so  signing  is  liable 
upon  the  note  or  bill  so  filled  up  in  the  hands  of  a  bond  fide 
holder  for  value,  no  matter  upon  what  private  understand- 
ing or  terms  the  blank  was  signed  or  parted  with  ;  that  if 
the  authority  to  fill  up  the  blank  was  a  conditional  or  limited 
one  and  npt  followed,  the  proof  of  the  condition  or  limitation, 
and  notice  to  or  knowledge  of  the  same  by  the  holder,  is 
cast  on  the  defendant  before  he  can  relieve  himself  from 
liability. 

In  this  case  there  is  no  pretence  that  the  note  did  not 
bond  fide  pass  into  the  hands  of  the  plaintiflE*  for  value, 
and  without  any  notice  of  the  circumstances  under  which 
it  was  signed.  The  evidence,  as  already  stated,  warranted 
the  learned  judge  in  deciding  that  the  defendant  signed  the 
blank,  and  that  he  gave  or  entrusted  it  to  W.  A.  Sharpe, 
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who  afterwards  filled  it  up  and  endorsed  it  to  the  plaintiff. 
Such  being  the  case  the  defendant  is  liable,  and  the  rule 
must  be  discharged. 

Rule  discharged. 


Lockridge  v.  Lacey  et  al. 

Tender — Demand  of  receipt. 

Where  on  tendering  payment  of  money  due  upon  mortgage  a  receipt  was 
required,  and  the  plaintifiF  did  not  object  on  that  ground,  but  gave  a 
different  reason  for  refusing  to  receive  the  money.  Held,  that  the  ten- 
der was  good. 

The  above  tender  was  made  on  the  14th  April,  the  day  when  the  money 

fell  due,  and  on  the  following  day  it  was  again  tendered,  and  refused 

because  a  receipt  was  insisted  upon. 
Held,  not  to  support  the  plea  of  tender  on  the  14th,  for  it  was  after  the 

day ;  but  that,  to  avoid  the  effect  of  the  previous  tender,  the  plaintiff 

should  have  demanded  the  exact  sum  before  offered. 
Per  Morrison  J.  and  Wilson,  J.,  a  person  tendering  money  is  entitled 

to  require  a  receipt :  Richards,  C.  J.,  doubting. 

Appeal  from  the  County  Court  of  Lennox  and  Adding- 
ton. 

The  action  was  brought  on  the  covenant  contained  in  a 
mortgage  made  by  the  defendants  to  the  plaintiff,  for  non- 
payment of  three  instalments  of  $200  each,  with  interest 
from  the  14th  of  April,  1865,  the  last  instalment  being  due 
and  payable  on  the  14th  April,  1870. 

The  defendant  pleaded  a  tender  of  $260,  being  the  full 
amount  of  the  last  instalment  and  interest,  on  the  14th  of 
April,  1870,  with  pleas  of  payment,  &c.,  except  as  to  the 
$260  ;  and  the  plaintiff  joined  issue  on  the  pleas. 

Upon  the  trial  it  was  contended  that  all  the  instalments 
except  the  last  were  paid,  and  the  question  turned  upon 
the  plea  of  tender.  The  witness  who  made  the  tender  stated, 
"I  tendered  plaintiff  on  the  14th  of  April,  1870,  $260 
in  bills.  He  said  he  would  take  no  money  nor  give  any 
more  receipts  until  I  produced  all  the  receipts  given  to  the 
defendants  on  the  mortgage.    I  tendered  the  same  money 
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on  the  following  day,  15th  April  ;  I  said  I  would  give 
the  money  if  he  would  give  a  receipt  ;  he  refused  to  sign  a 
receipt  ;  I  insisted  upon  a  receipt  on  the  same  occasion, 
and  on  the  first  day  also." 

A  witness  present  on  these  occasions  testified  that  he  coun- 
ted the  $260,  and  that  the  plaintiff  refused  to  accept  it ;  he 
said  there  were  some  disputed  receipts  ;  the  last  witness 
said  "  Take  the  money  and  give  a  receipt"  ;  plaintiff" refused. 
On  the  15th  April  the  plaintiff"  offered  to  take  the  money,  but 
Lacey  would  not  give  it  unless  the  plaintiff"  would  give  a 
receipt,  which  he  produced.  What  the  receipt  was  did  not 
appear,  but  from  the  statement  in  the  learned  Judge's 
judgment  it  was  such  that  no  objection  could  be  or  was 
taken  to  it. 

The  plaintiflT  was  called  in  reply,  but  gave  no  evidence 
about  the  tender  or  any  subsequent  demand. 

A  verdict  was  entered  for  the  plaintiff"  for  $260,  with  leave 
to  defendants  to  move  to  enter  a  verdict  for  them,  if  the 
above  evidence  shewed  the  tender  was  sujfficient  in  law. 

A  rule  nisi  was  subsequently  obtained  in  pursuance  of 
such  leave,  and  after  argument  was  made  absolute  to  enter 
a  verdict  for  the  defendants,  whereupon  this  appeal  was 
brought. 

F.  Osier,  for  the  appellant.  The  demand  of  a  receipt 
was  unauthorized,  and  made  the  tender  bad  :  Bennett  v. 
Parker,  Ir.  L.  R.,  2  C.  L.  89  ;  Cole  et  al.  v.  Blake,  Peake  179 ; 
Laing  v.  Header,  1  C.  &;  P.  257  ;  Richardson  v.  Jackson,  8 
M.  &  W.  298,  9  Dowl.  715 ;  Sanford  v.  Bulkley,  80  Conn.  345, 
349.  A  tender  must  be  unconditional :  Western  Assurance 
Co.  V.  McLean,  29  U.  C.  R.  61 ;  Glasscott  v.  Day,  5  Esp. 
48  ;  Higham  v.  Baddeley,  Gow  213  ;  Ryder  y.  Townsend, 
7D.&R.119. 

K.  McKenzie,  Q.  C,  contra.  The  case  was  left  to  the 
Court  below  with  a  discretionary  power  to  decide  upon  the 
evidence,  and  under  such  circumstances  the  finding  of  the 
Judge  is  conclusive.  It  was  a  proper  question  upon 
the  evidence   whether  the   tender  was  conditional  or 
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unconditional  :  Eckstein  v.  Reynolds,  7  A.  &;  E.  80 ; 
Manning  v.  Ashall,  23  U.  C.  R.  802;  Harris  v. 
Robinson,  25  U.  C.  R.  247.  Moreover  nothing  but  a  ques^ 
tion  of  costs  is  now  involved,  for  the  money  has  been  paid 
into  court  and  taken  out ;  and  on  such  a  question  the 
court  will  not  interfere  on  appeal  :  Ker-hy  v.  Elliott,  13 
U.  C.  R.  267.  The  demand  of  a  simple  receipt  or  acknow- 
ledgment of  the  payment,  accompanied  by  no  admission 
beyond  this,  will  not  avoid  a  tender,  and  no  case  has  so  de- 
cided ;  this  is  not  a  condition  within  the  meaning  of  the 
rule  that  a  tender  must  be  unconditional.  As  to  the  tender 
on  the  15th,  the  plaintiff  to  avoid  it  should  have  shewn  that 
he  demanded  the  $260  and  was  refused  :  Spyhey  v.  Hide, 
I  Camp.  181. 

Osier,  in  reply.  Kerby  v.  Elliott  was  a  case  upon  special 
demurrer.    This  is  a  motion  to  change  the  verdict. 

Morrison,  J. — The  first  point  to  be  determined  is,  whether 
the  tender  on  the  14th  April  was  a  good  tender.  The  ver- 
dict at  the  trial  shews  that  the  amount  due  on  the  mort- 
gage was  the  instalment  and  interest,  $260,  payable  on 
that  day.  This  amount  was  offered  to  the  plaintiff  and  he 
refused  to  take  it,  saying  he  would  take  no  money  until 
the  witness  produced  to  him  all  the  previous  receipts  given 
by  him  to  the  defendants.  The  other  witness  states  that 
on  that  occasion  the  plaintiff  refused  to  accept  the  amount 
on  the  ground  that  there  were  some  disputed  receipts. 
The  witness  who  tendered  the  $260  further  stated  that  he 
required  a  receipt  for  it.  The  plaintiff  did  not  object  to 
the  tender  on  the  ground  that  it  was  coupled  with  any 
condition  or  the  giving  of  a  receipt,  but  refused  the  amount 
solely  on  the  ground  that  the  plaintiff  required  the  pro- 
duction of  former  receipts,  which  I  take  to  mean  that  he 
claimed  a  larger  sum  as  due  on  the  mortgage,  just  as  he 
did  in  this  action,  and  which  he  could  shew  by  the  produc- 
tion of  such  receipts. 

The  fact  that  the  defendants'  agent  required  a  receipt 
did  not  destroy  the  tender  of  $260,  if  the  plaintiff  did  not 
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The  fact  that  the  defendants'  agent  required  a  receipt  did 
not  destroy  the  tender  of  $200,  if  the  plaintiff  did  not  ob- 
ject to  the  formality  of  the  tender  on  account  of  the  receipt 
being  demanded. 

In  Cole  et  al.  v.  Blake,  Peake  179,  it  appeared  that  the 
plaintiffs  were  not  entitled  to  more  than  ten  guineas,  a 
tender  of  which  was  pleaded.  The  witness  who  proved  the 
tender  said  he  believed  he  had  asked  for  a  receipt  in  full, 
and  added  that  he  should  not  have  paid  the  money  unless 
the  plaintiffs  would  have  given  such  a  receipt.  He  said 
further,  the  plaintiffs  insisted  on  payment  of  a  larger  amount, 
and  did  not  object  to  the  formality  of  the  tender  on 
account  of  the  receipt  being  demanded.  Lord  Kenyon  was 
clearly  of  opinion  that  the  tender  was  proved,  saying  that 
"  the  dispute  between  the  plaintiffs  and  the  witness  was 
not  whether  a  receipt  should  be  given  or  not,  but  whether 
the  sum  tendered  was  sufficient ;  and,  as  it  clearly  appeared 
on  the  plaintiffs'  own  evidence  that  the  sum  tendered  was 
sufficient  to  satisfy  the  whole  demand,  he  was  of  opinion 
the  defendant  was  entitled  to  a  verdict  on  the  plea  of 
tender." 

And  in  Lockyer  v.  Jones,  following  this  case  in  the  same 
volume,  in  which  a  £10  Liverpool  bank  bill  of  exchange 
was  tendered  and  refused,  the  plaintiff  insisting  on  a  larger 
amount,  it  was  contended  it  was  no  legal  tender,  but  Lord 
Kenyon  said,  the  plaintiff  was  precluded  from  objecting  to 
the  legality  of  the  tender  by  his  conduct  at  the  time  it  was 
made ;  he  did  not  then  object  to  it  on  account  of  the  form 
in  which  it  was  made ;  had  he  objected  to  it  on  account  of 
its  informality  the  defendant  might  have  taken  the  money 
from  his  pocket,  and  tendered  that. 

In  Bull  V.  Parker,  2  Dowl.  N.  S.  345,  the  evidence  of  the 
tender  was  a  witness  who  proved  he  had  gone  to  the  plain- 
tiff on  behalf  of  the  defendant ;  and  he  said,  "  I  offered 
him  £4,  and  I  said  I  went  by  the  direction  of  the  defend- 
ant, to  pay  him  £4  in  full  discharge  of  his  account ;  I  laid 
down  the  money  before  the  plaintiff ;  he  said  he  should  not 
take  it."  It  was  objected  that  it  was  clogged  with  a  con- 
63 — VOL.  XXX  u.c.R. 


498    queen's  bench,  Michaelmas  term,  34  vie,  i870. 


dition.  Wightman,  J.,  in  giving  judgment  said,  after  refer- 
ring to  the  case  of  Henwood  v.  Oliver,  1  Q.  B.  409  :  "  Here, 
though  it  is  true  the  words  were  not  the  same,  yet,  as  the 
case  was  not  left  to  the  jury,  nor  any  objection  made  on  the 
part  of  the  plaintiff'  to  the  tender  when  it  was  proposed, 
I  should  take  it  that  there  was  no  such  condition  annexed 
to  it  when  made  as  would  make  it  amount  to  this,  '  unless 
you  accept  this  money  in  full  discharge  I  will  not  pay  it  at 
all.'  The  plaintiff  refused  to  take  it  because  it  was  too 
little  ;  he  did  not  object  to  the  form  of  the  tender,  nor  to 
the  fact  of  his  being  called  on  to  accept  the  money  in  full 
discharge.  I  think,  therefore,  that  the  defendant  is  entitled 
to  a  verdict  on  this  issue." 

And  in  Richardson  v.  Jackson,  8  M.  &  W.  298,  referred 
to  in  the  judgment  of  the  Court  below — where  the  witness 
put  the  money  on  a  table  and  said,  "  Here  is  the  money, 
give  me  a  receipt  for  it" — Parke,  B.,  said,  "  I  am  of  opinion 
that  this  rule  ought  to  be  discharged.  The  case  of  Cole  v. 
Blahe  is  a  sufficient  authority  to  warrant  the  Court  in  dis- 
posing of  this  application.  There  Lord  Kenyon  says 
undoubtedly  '  that  it  had  been  determined  that  a  party 
tendering  money  could  not  in  general  demand  a  receipt  for 
the  money.'  But  where  no  objection  is  made  on  that 
account,  but  the  creditor  refuses  the  money  because  he 
considers  the  amount  is  not  sufficient,  Lord  Kenyon  held 
that  he  could  not  afterwards  object  to  the  tender*  because 
the  party  making  it  required  a  receipt.  Here  it  appears 
the  jury  were  satisfied  that  the  sum  tendered  was  sufficient 
to  satsfy  the  plaintiff''s  demand."  And  the  court  discharged 
the  rule. 

I  may  also  refer  to  a  late  case,  8cott  v.  The  Uxbridge  and 
Richmansworth  R.  W.  Co.,  L.  R.  1  C.  P.  596,  where  the 
amount  was  tendered  under  protest,  and  the  plaintiff* 
refused  to  receive  it  unless  the  written  protest  was  with- 
drawn or  the  plaintiff"  allowed  to  state  in  his  receipt  that 
he  received  it  not  under  protest.  The  Court  held  the 
tender  good. 

Upon  the  authority  of  these  various  decisions,  I  am  of 
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opinion  that  the  tender  of  $260,  made  on  the  14th  April, 
was  a  good  tender. 

It  is,  however,  necessary  to  consider  the  effect  of  what 
took  place  the  following  day,  when  the  defendants  again 
voluntarily  made  another  offer  to  the  plaintifi'of  the  money 
if  he  would  give  him  a  receipt,  which  the  plaintiff  refused 
to  sign,  a  witness  saying  that  the  plaintiff  offered  to  take 
the  money,  but  that  the  agent  would  not  give  it  unless  he 
signed  the  receipt  which  the  agent  produced,  which  from 
the  learned  Judge's  judgment  was  a  mere  acknowledgment 
of  the  payment  of  the  sum  on  account  of  the  mortgage.  I 
do  not  consider  this  offer  as  a  tender.  The  learned  Judge 
in  the  Court  below  appeared  to  treat  it  as  such,  as  well  as 
counsel  on  the  argument.  The  offer  was  only  one  of  pay- 
ing the  amount  if  the  plaintiff  would  sign  a  receipt  for  it. 
This  action  is  for  breach  of  contract  in  not  paying  the 
amount  on  a  certain  day,  the  14th,  and  if  the  tender  made 
on  the  14th  v/as  not  a  good  tender  a  tender  after  that  day 
would  be  a  tender  post  diem.  The  effect  of  the  issue  taken 
on  defendant's  plea  was  not  referred  to  in  the  argument. 
The  plea  is  the  usual  plea  of  tender  on  a  particular  day, 
the  14th  April,  on  which  the  plaintiff  took  issue. 

In  B.  &  L.  Prec,  3d  Ed.,  695,  note,  it  is  laid  down  that  a 
replication  taking  issue  on  the  plea  puts  in  issue  both  the 
the  readiness  and  willingness  of  the  defendant  to  pay,  as 
well  as  the  tender.  And  it  is  laid  down  in  the  authorities, 
when  a  tender  is  proved,  as  in  this  case,  of  a  specified  sum 
of  money,  and  which  tender  is  a  good  bar  shewing  that  the 
plaintiff  had  done  all  he  could  to  perform  his  part  of  the 
contract,  that  to  avoid  the  effect  of  such  a  tender  it  is  ne- 
cessary that  the  plaintiff  should  prove  a  subsequent  demand 
of  the  same  precise  sum  previously  tendered,  and  a  refusal ; 
Spybeij  V.  Hide,  1  Camp.  181,  where  Lord  Ellenborough  held 
that  a  creditor,  to  do  away  with  the  effect  of  a  tender, 
must  demand  only  the  sum  before  tendered,  or  the  debtor 
would  be  put  to  the  necessity  of  repeated  tenders,  and 
would  be  thus  harrassed  to  no  sort  of  purposQ,  And  see 
Fabian  v.  Winston,  Cro.  Eliz.  209. 
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Now  there  is  no  question  that  no  actual  subsequent  de- 
mand was  made  by  the  plaintiff  on  the  defendants.  It  is 
true  that  the  defendants'  agent  on  the  following  day  of  his 
own  accord  offered  the  money  to  the  plaintiff  if  he  would 
give  him  the  receipt  referred  to,  which  the  plaintiff  declined 
to  do,  although  willing  to  take  the  money  ;  but  the  plaintiff 
made  no  specific  demand,ai]d  did  not  act  or  say  anything  with 
a  view  or  for  the  purpose  of  avoiding  the  tender  of  the  day 
before  by  demanding  the  precise  sum  so  previously  tender- 
ed. If  he  had  done  so,  the  agent  might  have  paid  the 
plaintiff  the  money  unconditionally.  The  conduct  of  the 
plaintiff  under  the  circumstances  rather  indicates  that  he 
claimed  a  larger  sum  as  being  due  to  him,  and  that  his  will- 
ingness to  take  the  money  was  a  mere  reception  of  it  with 
the  object  of  applying  it  or  a  portion  of  it  towards  dis- 
charging an  unfounded  claim  of  some  alleged  balance  due 
on  previous  instalments,  and  not  as  payment  of  the  instal- 
ment due  the  day  previous,  and  which  was  the  on^  amount 
found  and  in  fact  due.  The  plaintiff's  conduct  in  effect,  if 
it  was  evidence  of  any  new  demand  at  all,  was  that  of  a 
demand  of  a  larger  amount  than  the  sum  previously  tend- 
ered, and  the  plaintiff  failed  to  falsify  the  averment  of 
toujours  prist 

The  principle  is  laid  down  by  Wilde  C.  J.  in  giving  judg- 
ment in  Dixon  v.  ClarJc,  5  C.  B.  378;  "If  the  demand 
were  of  a  larger  sum  than  that  originally  due  under  the 
contract,  a  refusal  to  pay  it  would  not  falsify  the  toujours 
prist,  even  though  the  amount  demanded  were  made  up  of 
the  sum  due  under  the  contract  and  some  other  debt  due 
from  the  defendant  to  the  plaintiff.  *  *  This  principle  how- 
ever, we  think,  is  only  applicable  where  the  larger  sum  is 
demanded  generally,  and  can  hardly  be  enforced  where  it 
is  explained  to  the  defendant  at  the  time  how  the  amount 
demanded  is  made  up ;  for  in  such  case  the  transaction  ap- 
pears to  be  nothing  less  than  a  simultaneous  demand  of 
the  several  debts,  so  as  to  falsify  the  averment  of  toujours 
prist  as  to  each.  But  besides  the  averment  of  readiness  to 
perform,  the  plea  must  aver  an  actual  performance  of  the 
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entire  contract  on  the  part  of  the  defendant,  as  far  as  the 
plaintiff  would  allow.  And  it  is  plain  that  where,  by  the 
terms  of  it,  the  money  is  to  be  paid  on  a  future  day  certain 
this  branch  of  the  plea  can  only  be  satisfied  by  alleging  the 
tender  on  the  very  day.'' 

On  the  whole,  we  do  not  think  that  there  was  a  subse- 
quent demand  of  the  precise  sum  and  lefusal  shewn,  to  fal- 
sify the  defendants'  continual  readiness  and  willingness  to 
pay,  and  so  avoid  the  plea  altogether. 

But  even  if  the  subsequent  demand  of  the  specific 
sum  of  $260  could  be  considered  substantially  proved  as 
being  made  on  the  15th  April,  and  that  the  amount  was 
again  offered  to  the  plaintiff"  upon  his  giving  a  receipt  for 
it,  such  a  receipt  as  I  assume  was  demanded  here,  viz.,  simply 
acknowledging  the  payment  of  so  much  money,  and  that 
the  money  was  not  paid  because  the  plaintiff"  refused  to 
give  such  a  receipt,  we  ought  not  to  hold  that  a  demand 
and  refusal  under  such  circumstances  avoided  the  defend- 
ants' plea,  for -in  my  judgment  the  defendants  were  entitled 
in  this  case  to  require  and  have  such  a  receipt  on  payment 
of  the  money. 

The  principle  running  through  all  the  reported  cases,  and 
referred  to  in  the  text  books,  upon  which  a  tender  of  money 
accompanied  with  a  demand  of  a  receipt  for  it  is  rendered 
conditional  and  bad,  is,  that  the  receipt  required  in  its 
terms  involved  some  admission  besides  the  receipt  of  the 
money,  and  which  might  be  used  as  evidence  to  bar  a  claim 
for  any  amount  beyond  the  sum  tendered — such  as  a  receipt 
in  full,  or  in  settlement,  or  of  all  demands,  &c. ;  but  I  find 
no  case  or  dictum  going  the  length  of  deciding  or  saying 
that  a  tender  would  be  bad  because  a  mere  receipt  for  the 
amount  of  the  money  tendered  was  requested. 

In  Cole  V.  already  referred  to,  Peake  179,  the  receipt 

spoken  of  was  one  in  full,  and  Lord  Kenyon  in  stating  his 
opinion  used  this  qualification,  "  that  it  had  been  deter- 
mined that  a  party  tendering  money  could  not  in  general 
demand  a  receipt  for  the  money."  And  in  Richardson  v. 
Jackson,  decided  on  the  authority  of  Cole  v.  Blake,  Parke, 
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B.,  quotes  the  words  of  Lord  Kenyon, — Rolfe,  B.,  saying,  "  I 
should  be  sorry  to  hold  this  to  be  a  bad  tender  on  account 
of  the  receipt  having  been  mentioned.  I  should  wish  to 
encourage  all  prudent  people  to  take  receipts,  for  if  they 
do  not,  in  case  of  death  the  representatives  may  be  deprived 
of  all  evidence  of  the  payment." 

And  Mr.  Boscoe,  in  his  work  on  Evidence,  484,  in  citing 
this  last  case  says,  it  cannot  be  considered  as  clearly  settled 
that  a  tender  requiring  a  receipt  is  not  a  good  one. 

And  in  Smith's  Mercantile  Law,  5th  ed.,  508,  the  author 
says,  "  The  debtor's  duty  is  to  tender  payment  at  the  proper 
time;  *  *  the  creditor's  to  receive  it  and  make  him  a 
proper  acquittance  and  on  page  510,  "  Nor  is  a  tender 
good  if  accompanied  by  a  condition,  as  *  *  a  receipt  in 
full  given."  And  on  page  523  "  It  seems  doubtful  whether 
the  debtor  had,  at  common  law,  a  right  to  demand  a  receipt 
on  payment,  excepting  from  the  King's  receiver," 

It  seems  to  me  only  reasonable  and  in  accordance  with 
sound  policy,  that  a  person  upon  paying  money,  particu- 
larly upon  a  mortgage,  should  be^entitled  to  an  acknow- 
ledgment in  writing  from  the  party  to  whom  it  is  paid,  if 
for  no  other  purpose  than  the  avoidance  of  disputes.  It 
cannot  in  any  wa^^  work  a  prejudice  to  the  party  giving  it. 
It  can  hardly  be  said  that  the  requiring  of  a  mere  uncon- 
ditional receipt  is  imposing  any  condition  on  the  creditor. 
If  the  tender  is  accompanied  with  a  request  of  a  receipt  in 
any  terms  that  would  supply  evidence  of  an  admission 
that  no  more  was  duq,  the  creditor  would  not  be  bound  to 
accept  the  money,  as  it  is  obvious  the  offer  would  be  con- 
ditional, and  therefore  bad. 

In  Bowen  v.  Owen,  11  Q.  B.  133,  Ldrd  Denman  says  if 
persons  tendering  "  merely  propose  that  the  creditor  should 
take  the  sum  offered,  and  leave  it  open  to  him  to  persist  in 
his  claim  for  more,  such  a  tender  is  free  from  objection;  but 
if  a  party  says,  '  I  will  not  pay  this  money  unless  you 
give  a  receipt  for  it  as  the  whole  amount  due,'  that  is  no 
legal  tender." 

I  take  it  that  if  the  debtor's  proposition  to  the  creditor 
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is  in  effect  to  take  the  money  and  give  him  a  receipt  for 
the  amount,  leaving  jit  open  to  the  creditor  to  claim  more, 
that  it  would  be  a  good  tender.  I  cannot  distinguish  in 
principle  the  demand  of  a  receipt  or  the  tender  of  an 
amount  in  payment  of  a  debt,  or,  as  in  this  case,  in  dis- 
charge of  a  covenant  to  pay  money  on  a  mortgage,  from 
what  is  enunciated  in  Sheppard's  Touchstone,  388 :  "  If 
one  be  bound  to  pay  money  at  a  day  certain  by  a  single 
obligation  or  bill,  and  the  obligor  tender  the  money  at  the 
day  to  the  obligee,  so  as  he  will  give  him  his  bill,  or  a 
release  for  the  money,  and  the  obligee  refuse  so  to  do,  and 
thereupon  he  doth  refuse  to  pay  the  money  ;  in  this  case 
the  obligation  is  not  forfeit ;  for,  in  this  case,  the  obligor  is 
not  bound  to  pay  the  money,  unless  the  obligee  will  give 
up  his  bill,  or  give  him  a  release." 

On  the  whole,  I  am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

Richards,  C.J. — I  concur  in  dismissing  the  appeal.  My 
brother  Wilson,  I  believe,  agrees  with  my  brother  Morrison 
in  thinking  that  a  person  paying  may  demand  a  receipt ; 
but  I  doubt  as  to  this,  for  the  payee  may  be  unable  to 
write,  and  how  can  you  impose  a  condition  which  forms  no 
part  of  the  contract  to  pay  ? 


Appeal  dismissed. 
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The  Chief  Superintendent  of  Education  for  Upper 
Canada  (now  Ontario),  Appellant;  in  the  matter 
BETWEEN  William  Anson  Shorey,  Plaintiff,  and 
Joseph  Thrasher,  Thomas  Davey,  and  Albert  Jones, 
Defendants. 

School  Sections- — Boundaries  of — Construction  of  By-law — Map. 

The  question  being  whether  the  plaintiff's  lot,  23  in  the  8th  Concession  of 
Thurlow,  was  within  School  section  16,  a  by-law  defining  the  limits  of 
sections  in  the  Township  was  proved,  which  declared  the  section  to  be 
composed,  among  other  lots,  of  "50  acres  of  the  east  side  of  lot 
No.  16,  all  of  No.  17,  S.  ^  of  No.  IB,  all  of  19,  20,  21,  22,  23,  and  24," 
(not  giving  the  concession),  excepting  such  portion  of  last  men- 
tioned lots  as  included  in  sections  18  and  19."  Section  18,  by  the 
same  by-law,  was  made  to  comprise  parts  of  lots  16,  18,  20,  ^1,  and 
22,  in  the  8th  concession ;  and  section  19  the  N.  ^  of  24  in  the  same 
concession.  Held,  that  the  whole  by-law  taken'  together  sufficiently 
shewed  the  plaintiff's  lot  to  be  in  section  16. 

Held,  also,  that  the  map  prepared  by  the  Township  Clerk,  under  section 
49  of  the  School  Act,  C.  S.  U.  C.^  ch.  64,  shewing  the  division  of  the 
Township  into  sections,  was  admissible  as  evidence. 

This  was  an  appeal  by  the  Chief  Superintendent  of 
Education  against  a  decision  of  the  Judge  of  the  Fifth 
Division  Court  of  the  County  of  Hastings. 

An  action  of  trespass  was  brought  by  Shorey  against 
Thrasher  and  others  in  the  Division  Court,  to  recover 
damages  for  an  alleged  wrongful  seizure  and  sale  of  a  cow 
of  the  plaintiff  by  the  defendants. 

The  case  was  tried  in  May  last  before  the  Judge  of  the 
County  Court  of  Hastings. 

The  defendants'  contention  at  the  trial  was,  that  they 
were  the  trustees  of  School  Section  No.  16  in  the  Township 
of  Thurlow  :  that  the  plaintift'  was  a  rate-payer  within 
that  school  section,  and  refused  to  pay  his  school  tax, 
whereupon  they  issued  a  warrant  to  levy  the  amount,  under 
which  warrant  the  cow  in  question  was  seized,  &;c.  The 
plaintiff  contended  that  his  lot.  No.  23  in  the  eighth  con- 
cession, was  not  shewn  to  be  within  the  limits  of  school 
section  16. 

In  order  to  shew  the  limits  of  16,  the  defendants  put  in 
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a  by-law  No.  28  of  the  Municipal  Council  of  Thurlow. 
"  For  the  better  defining  and  establishing  of  the  boundaries 
of  school  sections  in  the  Township  of  Thurlow,"  passed  on 
the  22nd  of  December,  1859,  which  by-law  defined  and 
described  the  limits  of  all  the  school  sections  in  and  em- 
bracing the  whole  township.  A  map  was  also  produced, 
in  reference  to  which  the  Clerk  of  the  Municipal  Council 
swore,  that  he  found  it  filed  among  the  papers  of  the 
Council  when  he  was  appointed  clerk,  and  that  it  so  came 
into  his  hands  as  such  clerk.  He  further  said  that  he  first 
saw  this  map  in  1860,  when  he  was  a  member  of  the  Coun- 
cil. By  that  map,  he  stated  that  the  plaintiff''s  lot,  23  in 
the  eighth  concession,  was  in  section  16.  The  map,  which 
was  produced  at  the  argument,  had  all  the  various  school 
sections  accurately  laid  down  on  a  scale,  the  limits  of  each 
section  being  distinguished  by  a  different  color  from  the 
adjoining  sections,  and  bore  date,  Thurlow,  December, 
1859,  and  was  entitled  "  Plan  of  the  Township  of  Thurlow, 
shewing  the  boundary  of  the  several  school  sections  in 
said  Township,  correctly  laid  down  by  a  scale  of  40  chains 
to  an  inch,  by  John  Emerson,  Provincial  Land  Surveyor." 
A  reference  to  this  map  alone  shewed  the  plaintiff's  lot 
within  the  limits  of  section  16. 

By  the  16th  clause  of  the  by-law  the  limits  of  section 
16  were  set  out  as  follows  :  "  School  section  No.  16  to  be 
composed  of  that  part  of  lots  Nos.  11,  12,  13,  14,  15,  16, 
and  west  part  of  No.  17,  lying  north  of  the  river,  in  the 
sixth  concession;  all  of  lots  Nos.  14,  15-,  16,  17,  north  half 
of  18  and  19,  in  the  seventh  concession ;  also  50  acres  of 
the  east  side  of  lot  No.  16,  all  of  No.  17,  south  half  of  No. 
18,  all  of  19,  20, 21,  22,  23,  and  24,  excepting  such  portion 
of  last  mentioned  lots  as  included  in  sections  Nos.  18 
and  19/' 

The  learned  Judge  was  of  opinion  that  the  plaintiff's 
lot  was  not  shewn  to  be  in  the  section,  and  he  decided  on 
that  ground  that  the  plaintiff  was  entitled  to  recover,  and 
he  ordered  a  verdict  for  S28.  Against  that  decision  this 
appeal  was  brought,  under  Consol.  Stat.  U.  C,  chap.  64, 
sees.  108-113. 

64— -VOL.  XXX  U.C.R. 
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The  grounds  of  the  appeal  were,  that  it  sufficiently  ap- 
pears from  the  by-law  of  the  Township  Council,  passed  on 
the  22nd  of  December,  1859,  and  the  Township  map,  dated 
December,  1859,  that  lot  23  in  the  eighth  concession  of 
Thurlow,  on  which  the  plaintiff  resided,  is  within  the 
boundaries  of  school  section  16  of  said  Township,  and  that 
the  plaintiff  as  owner  or  occupier  thereof  is  liable  for  the 
school  rates  levied  by  the  trustee  corporation  of  said  section. 
2.  That  the  plaintiff  act^d  under  the  by-law  as  trustee  of 
the  school  section,  and  signed  returns  relating  to  the  same 
as  such  trustee,  and  is  bound  by  his  acts  and  declarations 
then  made.  3.  That  the  rate  in  question  having  been 
levied  by  a  trustee  corporation  de  facto,  cannot  be  recovered 
back  in  this  action. 

Two  other  cases  were  appealed  of  a  similar  character. 
Latta  V.  The  same  defendants,  and  Graham  v.  The  same 
defendants,  the  grounds  of  appeal  being  the  same,  the  only 
difference  being  in  the  Nos.  of  lots,  viz :  in  Latta' s  case, 
the  south  half  of  lot  22  in  the  eighth  concession ;  and  in 
Graham's  case,  the  south  half  of  24  in  the  eighth  conces- 
sion, of  Thurlow. 

T.  Hodgins,  for  the  Chief  Superintendent  of  Education 
in  Shorey's  and  Latta's  cases,  cited  Simmons  and  the  Cor- 
poration  of  Chatham,  21  U.  C.  R.  75  ;  Gill  v.  Jackson  et  al., 
14  U.  C.  R.  127;  Dwarris  on  Statutes,  628.  Henderson  (of 
Belleville)  for  the  Chief  Superintendent  of  Education  in 
Graham's  case. 

Diamond,  for  the  respondents,  cited  Haacke  v.  The  Mu- 
nicipality of  Markham,  17  U.  C.  R.  562 ;  McGregor  v. 
Pratt,  6  C.  P.  173. 

The  facts  of  the  case  and  the  arguments  of  counsel  suffi- 
ciently appear  in  the  judgment. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

The  principal  question  raised  in  these  three  cases  is, 
whether  the  respective  lots  in  which  the  several  plaintiffs 
lived  are  within  the  limits  of  school  section  16. 

It  was  contended  by  the  respondents  that  to  the  by-law 
alone  we  must  look  to  ascertain  the  boundaries  of  the  sec- 
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tion  in  question,  and  it  was  further  argued  that  the  by-law- 
did  not  shew  that  the  plaintiff's  lot,  23  in  the  eighth  con- 
cession, formed  part  of  school  section  16,  and  that  the 
learned  J udge  below  was  right  in  so  holding. 

Assuming  that  the  map  could  not  be  looked  at  to  throw 
any  Hght  on  the  by-law,  we  think  there  is  sufficient  stated 
in  the  by-law  to  shew  that  the  plaintiff's  lot  was  within 
the  limits  of  section  16.  It  is  quite  apparent  that  the 
person  who  drew  or  engrossed  the  by-law  omitted  to  insert 
the  words  "  in  the  eighth  concession,"  after  and  between 
the  figures  24  and  the  words  of  exception  at  the  end  of  the 
16th  clause,  viz:  "excepting  such  portions  of  last  men- 
tioned lots  as  included  in  sections  18  and  19." 

Upon  examination  of  the  clauses  defining  sections  18 
and  19  in  connection  with  clause  16,  the  effect  of  the  omis- 
sion of  the  number  of  the  concession  may  be  avoided,  and 
the  limits  of  the  16th  section  and  the  omitted  concession 
intelligibly  ascertained.  Clause  16  of  the  by-law  declares 
that  the  16th  school  section  consists  of  certain  lots  in  cer- 
tain concessions,  and  also  50  acres  on  the  east  side  of  lot  16, 
&c.,  omitting  the  concession,  excepting,  &c.,  included  in 
sections  18  and  19.  Clauses  18  and  19  of  the  by-law  de- 
scribe sections  18  and  19  :  that  of  18  to  consist  of,  with 
other  lots,  150  acres  of  the  west  side  of  No.  16,  north  half 
of  18,  certain  portions  of  lots  20,  21,  22,  in  the  eighth  con- 
cession ;  and  in  section  19  is  included  the  north  half  of  24 
in  the  same  concession.  It  seems  to  me  clear  that,  as  we 
have  first  to  ascertain  what  lots  are  included  in  sections  18 
and  19  to  determine  a  portion  of  section  16,  and  we  find 
included  in  18  150  acres  of  the  west  side  of  16,  north  half 
of  18,  parts  of  20,  21,  22,  passing  over  whole  lots  17,  19, 
and  2S,  all  in  the  eighth  concession,  and  in  section  19 
part  of  24  ;  and  as  forming  part  of  section  16,  we  find  the 
corresponding  portions  of  16,  18,  and  also  portions  of  the 
other  lots  mentioned,  and  as  these  were  the  only  lots  dis- 
tinguished by  like  numbers  in  18  and  19,  and  described  as 
being  in  the  eighth  concession,  and  are  the  only  lots  by 
numbers  to  which  section  16  could  have  any  relation  or  be 
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connected  with  in  those  sections,  there  can  be  little 
doubt  what  lots  are  within  section  16,  and  that  the 
lots  in  question  were  intended  for  and  are  lots  in  the  eighth 
concession.  If  the  16th  section  stood  alone,  without  any 
reference  to  sections  18  and  19,  it  would  have  been  uncer- 
tain, but  the  reference  to  the  18th  and  19th  sections  is  a 
key  to  its  meaning,  and  with  the  aid  of  a  plan  of  the 
township,  without  any  sections  delineated  on  it,  this  sec- 
tion 16  would  be  clearly  made  out  and  distinguished  as 
including  within  it  the  lots  contended  for  by  the  appellants. 

We  are  therefore  of  opinion  that  the  lots  in  question  are 
sufficiently  shewn  by  the  by-law  itself  to  be  within  school 
section  16,  and  that  the  appeal  upon  that  ground  should  be 
allowed. 

With  regard  to  the  map  produced  from  the  clerk's  office, 
it  is  shewn  that  it  came  from  the  proper  custody,  and  that 
it  is  the  map  which  the  49th  section  of  the  school  act, 
Consol.  Stat.  U.  C.  ch.  64,  requires  the  township  clerk  to 
prepare  in  duplicate  for  the  use  of  the  county  council  and 
the  township  clerk's  office,  and  in  our  opinion  it  ought  to 
be  received  as  prima  facie  evidence  as  shewing  the  limits 
of  the  various  school  divisions.  The  only  object  of  having 
such  a  map  prepared  and  kept  as  enjoined  by  the  statute, 
is  to  affi)rd  the  municipalities,  trustees,  and  all  parties 
interested  the  means  of  ascertaining  and  knowing  what 
lots  and  portions  of  lots  are  within  the  respective  sections, 
r^iid  to  enable  the  assessor  to  perform  the  duties  cast  upon 
him  by  the  38rd  section  of  the  school  act,  of  returning  the 
lands  of  any  person  situate  within  the  limits  of  two  or 
more  school  sections  separately  on  the  roll  according  to 
the  division  of  the  school  sections.  The  preparation  of  the 
map  is  a  statutable  duty  imposed  on  the  clerk.  The  map 
becomes  a  public  document  openly  and  publickly  kept  and 
used,  and  is  entitled  to  confidence  as  such,  and  to  be 
received  as  primd  facie  evidence  of  what  it  purports  to 
shew. 

The  respondent's  counsel  contended  that,  assuming  that 
the  learned  Judge  erroneously  decided  that  it  did  not 
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appear  that  the  lands  were  within  section  16,  that  still  the 
plaintiff  was  entitled  to  recover,  on  the  grounds  that  the 
trustees  were  not  duly  elected,  and  also  that  the  warrant 
was  bad  and  unauthorized.  The  learned  Judge  below  gave 
no  judgment  on  these  points.  We  are  unable  to  see  in  what 
respect  the  election  was  invalid  or  the  warrant  defective, 
or  void.  On  looking  carefully  over  the  evidence  we  find  that 
at  the  usual  annual  meeting  in  January,  1867,  defendant 
Thrasher  was  elected  a  trustee,  in  1868  Jones  was  elected, 
and  in  1869  one  Leavitt  was  elected,  who  declined  to  act, 
claiming  exemption  under  the  15th  section  of  the  act,  and 
in  consequence  thereof,  at  a  special  meeting  on  the  20th 
April,  1869,  Davey,  the  other  defendant,  was  elected  trus- 
tee, and  it  further  appears  that  they  all  acted  as  such  and 
levied  rates.  It  also  appears  that  the  necessary  steps  were 
taken  in  accordance  with  section  27,  sub-sec.  11,  for  making 
a  rate  and  levying  the  same.  The  warrant  is  in  the  usual 
form.  We  see  nothing  defective  in  it,  nor  in  the  levy  under 
the  warrant. 

We  therefore  think  the  appeals  should  be  allowed,  and 
that  the  verdict  be  entered  for  the  defendants  in  the  Court 
below. 

Appeals  allowed. 


Regina  v.  Levecque. 

32-33  Vic.  ch.  28,  D.—Form  of  conviction  under'— Certiorari — Practice. 

A  conviction  under  32-33  Vic.  ch.  28,  D,,  for  that  V.  L.  was  in  the 
night  time  of  the  24th  February,  1870,  a  common  prostitute,  wander- 
ing in  the  public  streets  of  the  City  of  Ottawa,  and  not  giving  a  satis- 
factory account  of  herself,  contrary  to  this  statute:  Held,  ha.d,  for 
not  shewing  sufficiently  that  she  was  asked,  before  or  at  the  time  of 
being  taken,  to  give  an  account  of  herself,  and  did  not  do  so  satisfac- 
torily. 

Semble,  proceedings  having  been  taken  under  29-30  Vic.  ch.  45,  D.,  that 
the  evidence  might  be  looked  at  j  and  if  so  it  was  plainly  insufficient, 
in  not  shewing  that  the  place  in  which  she  was  found  was  within  the 
statute,  or  that  she  was  a  common  prostitute. 

The  conviction  having  been  brought  up  by  certiorari,  when,  under  the 
32-33  Vic.  ch.  31,  D.,  no  such  writ  could  issue — Per  Richards,  C.  J., 
and  Morrison,  C.  J.,  it  could  not  be  quashed,  but  the  Court  could 
only  discharge  the  defendant. — Semble,  Per  Wilson,  J.,  that  being 
before  the  Court  it  might  be  quashed. 
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Harrison,  Q.  C,  obtained  a  rule  in  Easter  Term  last, 
calling  on  the  Police  Magistrate  of  Ottawa,  and  John 
Jordan,  the  informant,  to  shew  cause  why  the  conviction 
of  Victoria  Levecque  by  the  Police  Magistrate  on  the  infor- 
mation of  John  Jordan,  should  not  be  quashed,  and  the 
said  Victoria  Levecque  altogether  discharged  from  custody 
for  or  by  reason  of  anything  in  the  conviction  or  in  the 
warrant  issued  thereon  contained,  on  the  ground  that  the 
conviction  is  not  sufficient  in  form,  and  does  not  sufficiently 
state  any  offence  within  the  jurisdiction  of  the  magistrate, 
and  does  not  state  whether  the  imprisonment  is  with  or 
without  hard  labour,  and  there  was  no  evidence  adduced 
before  the  magistrate  to  sustain  the  offence,  if  any,  therein 
attempted  to  be  stated ;  or  why  such  other  relief  should 
not  be  granted. 

The  conviction,  made  on  the  25th  of  February,  1870,  stated 
that  Victoria  Levecque,  on  the  oath  of  John  Jordan,  con- 
stable, was  convicted,  "  for  that  she,  the  said  Victoria  Levec- 
que, was  in  the  night  time  of  the  24th  of  February,  1870, 
a  common  prostitute  wandering  in  the  public  streets  of 
the  said  City,  of  Ottawa,  and  not  giving  a  satisfactory 
account  of  herself,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided"  ;  and  that  the  magis- 
trate adjudged  her  for  her  said  offence  to  pay  a  fine  of 
$50,  inclusive  of  costs,  and  also  to  be  imprisoned  in  the 
common  gaol  of  the  county  for  the  term  of  two  months. 

The  evidence  was 'as  follows:  "John  Jordan  sworn — 
Last  night  about  nine  o'clock  the  defendant  was  with  a 
soldier  in  the  barrack  yard ;  he  put  her  against  the  wall 
and  took  up  her  clothes ;  another  soldier  then  struck  me  ; 
she  was  drunk ;  she  bears  a  very  bad  character ;  I  heard 
she  was  a  prostitute  ;  I  saw  her  drunk  on  the  street  before ; 
I  only  speak  of  her  character  by  reputation  ;  I  never  saw 
her  prostitute  herself  before;  I  have  no  doubt  she  was 
there  for  an  improper  purpose." 

M.  G.  Cameron,  Q.  C,  shewed  cause.  The  first  enquiry 
is,  in  what  way  and  by  what  proceedings  the  conviction 
and  warrant  and  the  evidence  and  other  papers  are  before' 
the  Court.    Is  it  by  habeas  corpus  or  by  certiorari  ? 
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The  conviction  was  made  under  the  Dominion  Act 
32-33  Vic.  ch.  28,  and  ch.  31  shews  no  appeal  can  be 
brought.  If  the  proceedings  are  by  Jiccbeas  corpus,  then 
the  29-30  Vic.  ch.  45  applies.  The  motion  to  quash 
is  based  on  the  removal  by  certiorari,  and  if  so,  even 
though  an  appeal  lies  under  the  Dominion  Act  of  last 
session,  33  Vic.  ch.  27,  not  yet  published,  the  proper 
proceedings  have  not  been  taken  as  to  notice  required  in 
such  a  case:  Rex  v.  Perrott,  2  T.  R.  734;  Anonymous 
1  B.  &  Ad.  382.  It  is  said  the  right  to  a  certiorari  is  not 
taken  away,  though  a  statute  deprives  the  party  of  it,  if 
the  magistrate  has  no  jurisdiction  over  the  olfence,  but  that 
is  not  the  case  here.  The  recognizance  given  here  is  not, 
by  the  3rd  section  of  the  Act  of  29-30  Vic.  ch.  45,  condi- 
tioned to  appear  in  court  on  a  day  certain  in  term,  and  so 
on  from  day  to  day,  as  the  Court  shall  require,  but  to 
appear  before  the  Court  whenever  notified  to  attend  by  a 
notice  to  be  delivered  to  the  Attorney  of  the  applicant, 
if  she  have  an  attorney,  or  if  she  have  no  attorney, 
then  by  putting  up  the  notice  in  the  office  of  the 
Clerk  of  the  Crown  and  Pleas,  twenty-four  hours  before 
proceeding  on  the  notice.  The  Court  may  look  at  the 
sufficiency  of  the  materials  if  the  proceedings  are  by  habeas 
corpus,  under  the  Act  of  1866,  but  not  at  the  sufficiency 
of  the  evidence  if  there  is  evidence :  Regina  v.  Munro, 
24  U.  C.  R  44. 

Harrison,  Q.  C,  supported  the  rule.  The  party  could 
have  been  bailed,  though  proceedings  were  not  under  the 
Act  of  1866  :  Re  McKinnon,  2  U.  C.  L.  J.  N.  S.  324.  The 
proceedings  in  this  case  originated  before  Mr.  Justice  Gait, 
in  Chambers,  who  directed  a  habeas  corpus  and  certiorari 
to  issue,'  and  he  afterwards  referred  the  matter  to  this 
Court,  upon  which  a  recognizance  was  entered  into.  How- 
ever the  conviction  got  here,  it  being  here  a  motion  may  be 
made  to  quash  it ;  the  proceedings  are  here  under  the  Act 
of  1866,  and  no  notice  was  necessary  by  that  Act  previous 
to  the  application  that  was  made  under  it,  though  a  notice 
is  required  by  the  general  law :  Regina  v.  Ellis,  25 
U.  C.  E.  324.    The  71st  section  of  the  Dominion  Act 
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32-33  Yic,  which  provided  that  no  conviction,  or  order  or 
adjudication  made  in  appeal  therefrom,  shall  be  quashed 
for  want  of  form,  or  be  removed  into  any  of  Her  Majesty's 
superior  Courts  of  record,  &c.,  has  been  repealed  by  the 
Act  of  33  Vic.  ch.  27,  and  re-enacted  as  follows  :  "  No  con- 
viction or  order  affirmed,  or  affirmed  and  amended  in  appeal, 
shall  be  quashed,"  &c.  Now  this  conviction  had  never 
been  affirmed,  and  therefore  it  is  appealable  as  heretofore. 
The  71st  section  as  it  stood  in  the  32-33  Yic.  ch.  31,  was 
the  same  as  sec.  Ill  'in  the  Imperial  Act  24-25  Vic.  ch.  96, 
and  as  sec.  69  in  the  24-25  Vic.  ch.  97;  See  also  9  Geo. 
IV.  ch.  61,  sec.  34.  The  Court  can  therefore  judge  of  the 
sufficiency  of  the  conviction.  No  offisnce  is  stated  here, 
because  it  is  not  shewn  she  was  a  prostitute,  and  wander- 
ing in  the  public  streets,  and  that  she  did  not  give  a  satis- 
factory account  of  herself.  It  should  have  been  stated 
that  she  was  in  some  street  named,  which  was  a  public 
street,  and  being  called  on  to  give  an  account  of  herself, 
did  not  do  so.  The  statement  must  be  certain,  so  as  to  be 
an  answer  in  the  event  of  a  second  charge  for  the  same 
offence.  The  evidence,  moreover,  does  not  shew  that  she 
was  a  common  prostitute,  or  that  she  was  a  prostitute  at 
all :  Rex  v.  Ferguson,  3  0.  S.  S20 ;  Re  Donnelly,  20  C.  P. 
165  ;  The  Queen  v.  Andrews,  25  U.  C.  R.  196.  [Wilson, 
J.,  suppose  it  were  found  that  she  was  an  inmate  of  a  com- 
mon house  of  ill-fame.]  That  might  be  sufficient,  but  it  is 
not  this  case.  The  statute  says  the  imprisonment 
shall  be  "  with  or  without  hard  labour,"  in  the  discretion 
of  the  convicting  magistrate,  and  this  conviction  does  not 
say  whether  the  imprisonment  is  to  be  with  or  without 
hard  labour ;  it  is  therefore  bad :  Re  Slater,  9  U.  C.  L.  J. 
21 ;  The  King  v.  Eoseason,  14  East  607 ;  Wood  v.  Fen- 
wick,  10  M.  &  W.  195. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  71st  section  of  the  32-33  Vic.  ch.  31,  as  amended  by 
the  Act  of  last  session,  does  not  prevent  the  removal  of  the 
conviction  by  certiorari. 
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Here  the  matter  is  brought  before  us  by  habeas  corpus 
and  certiorari  under  the  Act  of  1866. 

By  sec.  3  of  that  Act,  although  the  return  to  the  writ 
is  good  and  sufficient  in  law,  the  truth  of  the  facts  set 
forth  in  it  may  be  examined  into  by  affidavit. 

And  by  sec.  5  a  certiorari  may  be  directed  to  issue, 
to  have  certified  and  returned  "  all  and  singular  the  evi- 
dence, depositions,  convictions,  and  all  proceedings  had  or 
taken  touching  or  concerning  such  confinement  or  restraint 
of  liberty,  to  the  end  that  the  same  may  be  viewed  and 
considered  by  such  judge  or  court,  and  to  the  end  that 
the  sufficiency  thereof  to  warrant  such  confinement  or 
restraint  may  be  determined  by  such  judge  or  court." 

Under  these  provisions  the  whole  matter  is  before  us,  to 
judge  and  determine  "  of  the  sufficiency  thereof  to  warrant 
such  confinement  or  restraint." 

We  might  still  be  obliged  to  consider  the  conviction  as 
upon  a  certiorari  issued  at  the  common  law,  if  we  found 
the  conviction  in  this  Court,  however  brought  here,  so  long 
as  it  was  regularly  here  :  The  i  Queen  v.  Hellier,  17  Q.  B. 
229  ;  The  Queen  v.  Hyde,  16  Jur.  337. 

The  statute  in  question,  32-33  Vic,  ch.  28,  enacts  that 
"  all  common  prostitutes,  or  night-walkers  wandering  in  the 
fields,  public  streets  or  highways,  lanes  or  places  of  public 
meeting  or  gathering  of  people,  not  giving  a  satisfactory 
account  of  themselves,  shall  be  deemed  vagrants,"  &;c. 

This  conviction  is,  that  the  applicant  "  was  in  the  night 
time  of  the  24th  of  February,  1870,  a  common  prostitute 
wandering  in  the  public  streets  of  the  said. city  of  Ottawa, 
and  not  giving  a  satisfactory  account  of  herself,  contrary 
to  the  statute,"  in  the  very  language  of  the  statute. 

But  it  is  said  it  should  have  been  shewn  she  was  asked 
to  give  an  account  of  herself,  and  that  she  did  not  give  a 
satisfactory  account :  that  it  is  consistent  with  the  convic- 
tion that,  though  a  common  prostitute,  she  was  rightly  or 
excusably  wandering  in  the  streets,  as  she  had  the  right 
to  do,  in  like  manner  and  for  the  like  purpose  as  any  other 
person;  and  that,  although  a  common  prostitute,  and 
65 — VOL.  XXX.  IJ.CR. 
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wandering  in  the  public  streets,  she  gave  no  account  of 
herself  simply  because  no  one  asked  her  to  give  it,  and 
that  she  was  under  no  necessity  to  give  any  account  of 
herself  until  she  was  asked  to  do  so. 

No  doubt  a  common  prostitute  wandering  in  the  public 
strets  should  not  be  apprehended  and  taken  to  a  lock-up 
without  knowing  what  it  is  for.  In  the  nature  of  things 
she  should  know,  if  she  is  taken  up,  what  it  is  for.  She 
is  not  to  be  taken  at  all,  until  she  has  failed  to  give  a  satis- 
factory account  of  herself 

If  she  is  not  asked  what  business  she,  a  common  prosti- 
tute, has  wandering  in  the  streets,  or  why  it  is  she  is  there  ? 
she  may  not  know  whether  she  is  taken  up  for  murder  or 
for  robbery,  or  for  what  other  offence,  or  whether  she  is 
taken  up  for  an  offence  at  all ;  and  she  cannot  suppose  she 
is  taken  up  for  wandering  in  the  streets,  though  she  is 
a  common  prostitute,  so  long  as  she  is  conducting  herself 
harmlessly  and  decently,  and  just  as  other  people  are  con- 
ducting themselves. 

But  the  question  is,  is  it  or  may  it  not  be  reasonably 
presumed  that  she  was  asked  to  give  an  account  of  herself, 
when  the  conviction  alleges  "  she  did  not  give  a  satisfactory 
account  of  herself "  ? 

It  appears  to  me  the  conviction  should  allege  that  the 
woman  was  asked  before  she  was  taken,  or  at  the  time  of 
her  being  taken,  to  give  an  account  of  herself — that  is,  of 
her  wandering  in  the  public  streets,  she  being  a  common 
prostitute  or  night-walker — and  that  she  did  not  give  a 
satisfactory  account  of  herself. 

In  Lawrence  v.  Hedger,  3  Taunt.  14,  the  person  taken  up 
on  suspicion  of  felony  at  10  o'clock  at  ni^ht,  was  interro- 
gated as  to  how  he  came  by  the  property. 

In  Rex  V.  Bootie,  2  Burr.  864,  in  an  indictment  for 
allowing  a  night-walker  to  escape  who  was  delivered  to 
defendant  for  safe  keeping,  it  was  alleged  the  woman,  at  the 
time  of  her  arrest,  was  "  a  loose,  idle,  lewd,  and  disorderly 
person,  and  a  common  street- walker,  and  being  then  and 
there  behaving  herself  riotously,  and  walking  the  streets 
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there  to  pick  up  men,  in  breach  of  his  Majesty's  peace  " — 
shewing  plain  misconduct  and  a  very  unsatisfactory 
account  of  herself 

In  The  Queen  v.  Tooleyetal,  11  Mod.  242,  248,  Lord  Holt 
said,  "For  certainly  a  suspicion  barely  conceived  by  the 
constable  is  not  sufficient,  without  some  act  of  lewdness 
done."  Powell,  J.,  said,  "  Whenever  a  constable  may  take 
up  any  person,  it  must  be  either  for  an  actual  breach  of  the 
peace  or  upon  good  grounds  of  suspicion,  and  the  cause  of 
his  suspicion  must  be  shewn,  because  it  is  traversable.  *  * 
Therefore,  Gray  having  taken  up  this  woman  without  any 
just  cause  of  suspicion,  she  was  illegally  imprisoned." 

At  p.  248,  the  counsel  for  the  prisoners,  before  the  twelve 
judges,  referred  to  Hern's  Pleader,  488-9,  where  there  is  a 
precedent  that  the  constable  may  arrest  night-walkers,  in 
which  it  is  set  forth,  "  that  the  plaintiff  was  wandering  in 
the  streets  at  twelve  at  night,  and  the  defendant  being  on 
his  watch  demanded  of  the  plainti  ff  whither  he  was  going, 
which  he  refused  to  ansvjer,  and  therefore  he  took  the 
plaintiff."  And  so  it  was  argued,  in  the  principal  case,  that 
it  ought  to  have  appeared  the  woman  was  a  night-walker, 
wandering  about  suspiciously  at  an  unreasonable  time  of 
the  night. 

That  was  a  charge  of  murder,  for  killing  a  person  who 
aided  the  officer  in  taking  the  woman.  The  facts  were, 
that  between  eight  and  nine  at  night  the  woman  was  in 
the  street  between  the  play-house  and  the  Kose  tavern. 
The  constable  suspected  her  to  be  a  disorderly  person,  and 
took  her  into  custody.  The  constable  had  before  taken  her 
up  as  a  disorderly  person,  but  she  had  not  misbehaved  her- 
self in  any  wky  at  the  tiriie  of  her  being  arrested. 

And  these  facts  shewing  no  cause  for  arresting  her,  the 
killing  was  held  to  be  no  murder,  but  manslaughter  only. 
The  case  is  also  reported  in  2  Ld.  Raym.  1296,  and  Holt 
485. 

In  the  former  of  these  reports,  it  is  said  by  the  Court,  p. 
1301  :  "  The  taking  up  of  the  woman  was  illegal,  though 
she  had  been  in  the  officer's  custody  before  ;  and,  if  so,  he 
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did  not  act  as  a  constable,  but  a  common  oppressor.  The 
verdict  don't  find  that  she  was  guilty  of  any  disorderly  act 
when  he  had  her  in  his  custody  before;  and  it  is  not  a 
constable's  suspecting  that  will  justify  his  taking  up  a 
person,  but  it  must  be  just  grounds  of  suspicion,  for  that  is 
traversable  :  2  Inst.  52." 

The  language  is  very  much  the  same  in  Holt's  report  of 
the  case. 

We  are  therefore  of  opinion,  that  the  conviction  should 
shew  a  request  made  on  the  woman  at  the  time  of  her 
arrest  to  give  an  account  of  herself,  and  that  she  did  not 
give  a  satisfactory  account,  and  that  therefore  the  arrest 
was  made.  And  we  are  also  of  opinion  that  the  allegation, 
she  giving  no  satisfactory  account,  does  not  shew  that  any 
prior  demand  or  request  had  been  made  on  her  for  that 
purpose. 

There  are  many  authorities  collected  in  Re  Donelly,  20 
C.  P.  165,  which  shew  that  describing  the  offence  in  the 
very  words  of  the  statute  is  not,  in  many  cases,  a  suffi- 
cient statement  to  sustain  a  criminal  charge. 
»  This  case  is  decided  on  the  conviction  alone.  It  is  very 
likely,  however,  that  the  court  may  also  be  able  to  look  at 
the  evidence,  when  proceedings  are  taken  under  the  Act  of 
1866,  and  to  determine  as  to  the  sufficiency  of  it  in  war- 
ranting personal  confinement  or  restraint. 

The  evidence,  if  looked  at,  is  plainly  insufficient.  It 
does  not  shew  that  the  place  was  in  the  street  or  highway, 
lanes,  or  places  of  public  meeting  or  gathering  of  people. 
Its  being  in  the  barrack-yard  may  have  been,  for  anything 
that  is  shewn,  in  the  most  deserted,  unfrequented  part  of 
the  cit}^  Nor  that  the  person  \vas  a  common  prostitute, 
nor  that  she  was  a  prostitute  at  all.  The  witness  speaks  of 
her  only  by  reputation. 

No  doubt  the  act  she  was  committing  when  the  constable 
saw  her  was  improper,  and  might,  under  certain  circum- 
stances of  place,  justify  her  apprehension,  though  not  a 
prostitute  at  all. 

The  case  of  Re  Jones,  7  Ex.  586,  is  a  clear  authority  as  to 
the  insufficiency  of  all  this  to  sustain  the  charge. 
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The  rule  will  be  absolute  to  discharge  the  said  Victoria 
Levecque  altogether  from  custody,^  which  is  the  most  that 
can  be  done  under  the  Act  of  1866. 

I  think,  as  the  conviction  is  in  fact  here,  it  may  be  moved 
against,  and  that  the  conviction  may  be  quashed;  but  I 
express  no  positive  opinion  on  the  point.  The  Chief  Justice 
and  my  brother  Morrison  think  the  conviction  cannot  be 
quashed,  as  at  the  time  when  the  writ  issued  it  could  not, 
by  the  Act  of  1869,  have  been  issued  under  it;  and  that 
the  proceedings  are  here  merely  for  the  purpose  of  deter- 
mining on  the  legality  of  the  restraint  of  liberty.  The  rule 
absolute  stands  for  the  discharge  of  Victoria  Levecque  from 
custody,  and  is  now  discharged  as  to  the  residue. 


Oliver  qui  tam  v.  Hyman. 

Impection  of  raw  hides— 27-2S  Vic.  ch.  21 ;  29-30  Vic.  ch.  24    33  Vic.  ck.  37. 

The  defendant  bought  hides,  some  of  which  had  been  produced  within 
and  some  without  the  County  of  Middlesex,  but  all  without  the  City  of 
London.  Some  were  purchased  by  him  in  and  some  out  of  the  county, 
but  none  within  the  city  ;  and  they  were  brought  by  him  into  the  city, 
placed  in  his  tannery  there,  and  manufactured  into  leather. 

The  plaintiff  was  an  inspector  of  raw  hides  and  leather,  appointed  under 
27-28  Vic.  ch.  21,  29-30  Vic.  ch.  24,  and  33  Vic.  ch.  37,  for  the  city 
and  county,  having  a  place  of  [inspection  within  the  city,  but  not 
elsewhere. 

Held,  1.  That  his  compulsory  powers  extended  only  to  the  city,  but  that 
his  limits  of  inspection  might  extend  to  the  area  assigned  to  him  as 
the  district  in  which  the  city  was  situate,  although  his  acting  therein 
would  be  optional  with  him ;  and  he  might  in  his  discretion  go  also 
into  any  part  of  the  Province  not  within  another  inspector's  limits. 

2.  That  all  raw  hides  or  green  raw  hides  produced  within  a  city  or 
town  for  which  there  is  an  inspector  must  be  inspected  before  being 
sold  there  :  that  if  produced  and  sold  without  such  city  or  town  they 
are  exempt  from  inspection  until  brought  within  it ;  and  the  then 
purchaser  must  have  them  inspected  before  selling  or  disposing  of 
them  in  any  way  whatever. 

3.  That  the  tanning  or  using  the  hides  in  his  own  business  was  not  a 
"  disposing  of  them  in  anyway  whatever,"  within  the  statute,  29-30 
Vic.  ch.  24,  sec.  1.     Wilson,  J.,  dissenting. 

The  defendant  therefore  was  held  not  liable  to  the  penalty  for  not 
having  these  hides  inspected. 
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This  action  was  brought  by  the  plaintiff,  suing  as  well 
on  his  own  behalf  as  on  behalf  of  the  Corporation  of  the 
City  of  London,  to  recover  from  the  defendant  the  sum  of 
$320,  being  the  amount  of  four  penalties  of  $80  each,  pro- 
vided by  sec.  8  of  29-30  Vic.  ch.  24,  under  the  circum- 
stances hereinafter  mentioned;  and  by  the  consent  of  the 
parties,  and  by  order  of  the  Honorable  Mr.  Justice  Adam 
Wilson,  the  following  case  was  stated  for  the  opinion 
of  the  Court,  without  pleadings. 

.  CASE. 

The  plaintiff  was  and  is  inspector  of  raw  hides  and 
leather  duly  commissioned  under  27-28  Vic.  ch.  21,  and 
29-30  Vic.  ch.  24,  and  33  Vic.  ch.  3'7,  for  the  City  of  Lon- 
don and  for  the  County  of  Middlesex,  but  the  said  inspec- 
tor had  not  at  the  commencement  of  this  action  any  estab- 
lished place  for  the  inspection  of  hides  in  the  said  County 
of  Middlesex,  except  in  the  said  City  of  London;  and  while 
the  plaintiff  was  such  Inspector,  and  on  the  12th,  28th, 
29th  and  31st  days  of  March  last,  the  defendant,  who  is  a 
tanner  and  manufacturer  of  leather  in  the  City  of  London, 
purchased  and  had  delivered  at  his  place  of  business  in  the 
City  of  London,  on  each  of  such  days,  one  load  of  hides 
composed  partly  of  green  raw  hides,  green  cured  hides,  un- 
tanned  dry  hides,  cured,  salted  and  dry  hides  ;  and  that  the 
whole  or  part  of  each  kind  of  said  hides  were  over  twenty 
pounds  avoirdupois  each. 

It  is  admitted  that  all  the  said  hides  were  produced 
without  the  City  of  London,  some  of  them  being  produced 
in  the  County  of  Middlesex,  within  the  limits  of  which 
the  plaintiff  is  inspector  as  aforesaid :  that  they  wei'e  all 
purchased  by  or  on  behalf  of  the  defendant  as  aforesaid ; 
and  that  some  of  each  kind  of  hides,  that  is  to  say,  green 
raw  hides,  green  cured  hidfes,  untanned  dry  hides,  cured 
salted  and  dry  hides,  were  produced  without  the  County  of 
Middlesex  and  the  plaintiff's  limits  as  inspector  as  aforesaid; 
some  of  each  kind  of  hides  as  aforesaid  produced  within  the 
said  County  of  Middlesex  and  the  plaintiff's  limits  as 
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inspector,  were  purchased  within  the  County  of  Middlesex, 
and  some  without  the  County  of  Middlesex,  and  that 
all  the  said  hides  were  purchased  without  the  City  of 
London,  and  were  never  inspected  before  or  after  coming 
into  the  said  city,  and  after  being  so  purchased  were 
brought  within  the  limits  of  the  City  of  London  by  the 
defendant,  and  were  duly  placed  in  his  tannery  in  the 
City  of  London,  and  are  now  manufactured  or  in  course  of 
manufacture  into  leather  in  the  said  tannery ;  it  being  ad- 
mitted that  the  said  hides  were  some  of  each  kind  as  afore- 
said bought  without  the  said  City  of  London,  some  without 
the  County  of  Middlesex,  and  some  within  the  said  County, 
and  brought  within  the  said  city,  as  before  stated,  for  the 
purpose  aforesaid. 

It  is  admitted  that  the  plaintiff  demanded  to  inspect  the 
hides  in  question,  which  was  refused  by  the  defendant 
on  the  gi'ounds  that  they  were  not,  nor  was  an}^  of  them 
liable  to  inspection. 

The  questions  foi-  the  opinion  of  the  Court  are  : 

1.  Whether  the  plaintiff  not  having  a  proper  place  estab- 
lished for  the  inspection  of  hides  under  the  said  acts,  with- 
in the  said  county,  except  in  the  said  City  of  London,  is 
entitled  to  inspect  hides  produced  either  within  or  without 
the  said  county,  and  purchased  within  the  said  county 
outside  of  the  said  City  of  London. 

2.  Whether  green  raw  hides,  green  cured  hides,  untanned 
dry  hides,  cured,  salted  and  dry  hides,  or  either  of  them, 
produced  and  purchased  without  the  inspector's  limits, 
for  manufacturing  purposes  within  the  inspector's  limits, 
are  liable  to  inspection. 

3.  Whether  green  raw  hides,  green  cured  hides,  untanned 
dry  hides,  cured,  salted  and  dry  hides,  or  either  of  them, 
produced  without  the  inspector's  limits,  and  purchased 
within  such  limits  for  the  purpose  of  being  manufactured 
into  leather  within  the  said  limits,  are  liable  to  inspection. 

4.  Whether  green  raw  hides,  green  cured  hides,  untanned 
dry  hides,  cured,  salted  and  dry  hides,  or  either  of  them, 
produced  and  purchased  within  the  inspector's  limits,  but 
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without  the  City  of  London,  for  the  purpose  of  being 
manufactured  into  leather,  are  liable  to  inspection. 

5.  And  whether  green  raw  hides,  green  cured  hides,  un- 
tanned  dry  hides,  cured,  salted  and  dry  hides,  or  either  of 
them,  produced  without  the  said  County  of  Middlesex,  and 
brought  within  the  said  City  of  London,  and  there  pur- 
chased for  the  purpose  of  being  manufactured  into  leather, 
are  liable  to  inspection. 

6.  Whether  green  raw  hides,  green  cured  hides,  untanned 
dry  hides,  cured,  salted  and  dry  hides,  or  either  of  them., 
produced  within  the  said  County  of  Middlesex,  out  of  the 
said  City  of  London,  and  purchased  within  the  said  city  by 
the  defendant  for  the  purpose  aforesaid,  are  liable  to  inspec- 
tion under  the  said  Acts  of  Parliament. 

7.  Whether  all  or  any  of  the  said  hides,  while  in  the  de- 
fendant's hands  under  the  circumstances  and  for  the  pur- 
poses aforesaid,  are  liable  to  inspection. 

It  is  agreed  that  if  the  Court  decide  favorably  to  the 
plaintiff  the  verdict  herein  will  be  for  Is.  damages,  and  if  the 
Court  shall  be  of  the  opinion  in  the  negative,  then  judg- 
ment to  be  entered  for  the  defendant ;  and  it  is  further 
agreed  that  each  party  shall  pay  his  own  costs  of  this  suit. 

In  this  term  the  case  was  argued : 

Glass,  for  the  plaintiff  The  27-28  Vic,  ch.  21,  sec.  4, 
shews  the  area  for  which  the  inspector  may  be 
appointed;  and  sec.  13  shews  that  he  must  have  a  con- 
venient situation  for  the  purpose  of  having  his  inspec- 
tions. The  fine  is  imposed  by  29-30  Vic,  ch.  24,  sec. 
8 ;  and  the  Dominion  Act,  33  Vic ,  ch.  37,  sec.  1,  requires 
inspectors  to  keep  books  containing  an  entry  of  all 
their  inspections,  and  makes  said  books  open  to  public 
search.  These  provisions  shew  that  the  inspection  is  com- 
pulsory upon  all  those  who  deal  in  hides.  The  moment  the 
hides  were  brought  within  the  city  of  London  by  defendant, 
wherever  produced  and  wherever  purchased,  for  the  purpose 
of  being  used  by  him  in  his  business  of  tanner  and  manu- 
facturer of  leather  in  London,  they  became  liable  to 
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inspection.  There  may  be  difficulties  in  giving  effect  to  the 
provisions  of  the  statutes  in  some  cases,  but  that  will  not 
prevent  their  being  operative,  however  inconvenient  it  may 
be  to  persons  dealing  in  such  articles.  The  defendant  can- 
not complain  of  inconvenience  so  far  as  he  is  concerned. 

C.  S.  Patterson,  contra.  The  object  of  the  statutes  was  to 
protect  purchasers  as  to  the  weight  and  quality  of  hides  they 
were  buying.  The  only  compulsory  clause  to  have  hides  in- 
spected is  the  29-80  Vic,  ch.  24.  sec.  1,  and  that  applies 
merely  to  raw  hides.  Disposing  of  hides  cannot  mean  more 
than  the  other  expression,  selling,  or,  perhaps,  exchanging;  it 
cannot  prevent  the  party  himself  from  using  the  article  in 
and  for  his  own  purposes.  The  only  disposal  made  by 
defendant  of  the  hides  is  by  putting  them  into  his  tannery 
and  tanning  them..  The  compulsory  clause,  too,  applies  only 
cities,  and  not  where  hides  are  bought  and  sold  in  the 
country,  and  merely  taken  into  the  city  after  purchase. 
The  Consol.  Stat.  C,  ch.  51,  refers  to  the  inspection  of  sole 
leather. 

Glass,in  reply.  Disposing  of  the  hides  is  effected  by  tan- 
ning them.  The  plaintiff's  limits  are  not  clearly  defined  by 
assigning  to  him'  the  city  of  London  and  the  District  in 
which  it  is  situate,  under  27-28  Vic,  ch.  24,  sec.  4.  The 
case  shews  an  appointment  of  the  plaintiff  to  the  city  of 
London  and  the  county  of  Middlesex. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

1.  The  facts  are,  that  all  the  hides  composed  of  (a)  green 
raw  hides,  (6)  green  cured  hides,  (c)  untanned  dry  hides, 
(d)  cured,  salted  and  dry  hides,  were  produced  without  the 
city  of  London. 

2.  Some  of  them  were  produced  in  the  county  of  Middle- 
sex; and 

3.  Some  without  it. 

4.  The  defendant  bought  all  the  said  hides  without  the 
city  of  London. 

5.  Some  of  them  within  the  county  of  Middlesex ;  and 

6.  Some  of  them  beyond  it. 
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7.  The  defendant  brought  the  hides  into  London  after 
buying  them,  and  placed  them  in  his  tannery  there,  for  the 
purpose  of  manufacturing  them  into  leather;  the  same 
being  now  in  the  process  of  being  so  manufactured. 
•  8.  The  hides  were  never  inspected  by  any  authorized 
inspector  under  the  statutes,  either  before  or  after  they  were 
brought  into  London. 

9.  The  plaintiff  had  an  established  place  for  the 
inspection  of  hides  in  London,  during  all  the  time  the  hides 
were  brought  into  the  city  by  defendant. 

10.  The  plaintiff  demanded  of  the  defendant  in 
London,  after  the  hides  were  brought  there,  (as  I  assume 
the  facts  to  be),  to  be  allowed,  by  virtue  of  his  office  as 
inspector,  to  inspect  them,  but  the  defendant  refused  to 
allow  the  inspection,  on  the  ground  that  they  were  not,  nor 
were  any  of  them,  liable  to  be  inspected. 

The  legislature  having  provided,  by  the  Consol.  Stat.  C, 
ch.  51,  for  the  inspection  and  branding  of  sole  leather  in 
incorporated  cities  and  towns,  though  it  was  not  com- 
pulsory on  any  one  to  have  it  inspected,  made  provision  by 
the  27-28  Yic,  ch.  21,  for  the  inspection  of  raw  hides  and 
leather,  but  did  not  make  such  inspection  obligatory 
either. 

The  29-80  Vic,  ch.  24,  made  the  inspection  of  green 
raw  hides  compulsory  in  regard  to  cities  and  towns. 

1  must,  therefore,  analyze  the  enactments  as  shortly  as  I 
can. 

By  the  Act  of  1864,  sec.  4,  the  Governor  in  Council, 
at  the  request  of  any  ten  persons  trading  in  raw  hides  or 
in  leather,  or  engaged  in  the  manufacture  or  in  the  work- 
ing up  of  leather,  may  appoint  in  each  city,  (in  which  there 
is  a  Board  of  Trade,  sec.  1),  an  inspector  of  raw  hides  and 
leather  for  such  city  and  the  district  in  which  such  city  is 
situate. 

These  latter  words,  as  to  the  c^is^Hc^,  create  a  difficulty 
as  to  the  area  be^^ond  the  city  which  may  be  comprised 
within  the  jurisdiction  of  the  inspector.  Here  the  plaintiff 
is  inspector  for  the  city  of  London,  and  also  for  the  whole 
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county  of  Middlesex.  That  appears  to  me  to  be  too  large 
a  district  for  compulsory  inspection. 

By  sec.  13  of  the  Act  of  1864,  taken  from  the  Consol. 
Stat.  C,  ch.  51,  sec.  8,  (the  whole  of  which  Act  restricts  the 
limits  of  the  inspector  to  the  city  or  town),  the  inspector 
must  have  a  store  or  warehouse  "  in  the  city  or  town  for 
which  he  is  appointed,"  to  make  his  inspections.  And  by 
sec,  25,  the  brand  or  mark  is  to  have  the  initials  "  of  the 
city  or  town  where  inspection  is  made."  By  the  Act 
of  1866,  sec.  1,  the  inspector's  limits  are  spoken  of  as  "any 
city  or  town."  And  by  the  Act  of  1870,  sec.  2,  the  inspector 
is  to  make  a  return  to  the  Board  of  Trade  "  of  the  city  or 
town  in  respect  to  which  he  has  been  appointed."  Sec.  3 
uses  similar  language ;  and  by  sec.  5,  penalties  are  to  be 
recovered  before  the  Recorder  or  Police  Magistrate  "  of  the 
city  or  town  within  the  inspection  limits  of  the  said 
inspectors." 

From  these  extracts  it  is  impossible  to  say  with  precision 
what  can  properly  be  called,  under  these  Acts,  "the  district 
in  which  such  city  is  situate."  But  considering  the  provi- 
sions before  mentioned,  and  considering  also  the  contention 
made,  that  no  green  raw  hides,  above  twenty  pounds,  pro- 
duced within  the  limits  of  the  inspector,  can  be  sold  or 
offered  for  sale  in  the  city  or  town  within  his  limits  until 
inspected  ;  and  that  those  produced  without  his  limits  may 
be  sold,  (though  not  a  second  time,  it  is  said,)  until  inspected, 
(Act  of  1866,  sec.  1,)  it  is  important,  if  possible,  to  know 
what  place  can  be  said  to  be  within  and  what  without  his 
limits,  and  to  what  extent,  and  in  what  manner,  his  powers 
may  be  exercised  therein. 

The  34th  section  of  the  Act  of  1864  may  give  some 
assistance  in  determining  it.  It  provides  that,  "  In  the 
event  of  the  inspector  for  the  city  of  Quebec,  or  for  the 
city  of  Montreal,  being  required,  in  writing,  to  inspect  any 
raw  hides  or  skins  for  persons  residing  beyond  the  limits  of 
the  place  for  which  the  said  inspector  has  been  appointed, 
such  inspector  may,  if  he  thinks  fit,  proceed  to  the  inspec- 
tion of  such  raw  hides  or  skins,  provided  it  be  not  within 
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the  limits  assigned  to  any  other  inspector,  and  that  it  be 
within  Lower  Canada ;  and  in  such  case  he  shall  make  use 
of  the  said  stamps  or  marks,  and  his  duties  and  responsi- 
bilities shall  be  the  same  as  though  the  inspection  had  taken 
place  within  the  city  of  Quebec  or  of  Montreal.  And  the 
inspectors  in  Upper  Canada  shall  have  the  same  privileges, 
if  they  think  proper  to  exercise  them,  in  any  part  of  Upper 
Canada  not  included  within  the  limits  assigned  to  any 
other  inspector." 

If  by  this  section  the  inspector  "  for  the  city "  of 
London  may,  at  any  place  in  Upper  Canada,  inspect  "beyond 
the  limits  of  the  place  for  which  he  has  been  appointed,"  if 
not  within  the  limits  of  another  inspector,  and  if  his 
inspection  is  to  be  by  the  same  stamps  or  marks,  and  to  be 
otherwise  as  though  the  inspection  had  taken  place  "within 
the  city  of  London,"  it  appears  to  me  to  be  in  general 
accordance  with  the  other  enactments  before  referred  to,  and 
to  lead  to  the  like  conclusion  to  which  they  point,  that  the 
inspector  is  the  officer  of  the  city  or  town  with  imperative 
and  compulsory  powers  therein :  that  his  limits  of  inspec- 
tion may  extend  to  the  area  assigned  to  him,  as  the  district 
in  which  the  city  or  town  is  situate,  within  which  no  other 
inspector  can  act,  and  into  which  he  cannot  himself  be 
compelled  to  go,  although  into  it,  as  well  as  into  any 
other  place  in  Ontario  which  is  not  within  the  limits  of 
another  inspector,  he  may  go  if  he  thinks  fit. 

And  I  think  that  conclusion  is  fortified  by  the  27th 
section  of  the  Act  of  1864,  which  requires,  under  a  penalty 
in  case  of  refusal,  that  every  inspector,  on  application  made 
to  him,  personally  or  by  writing  left  at  his  dwelling  house, 
&c.,  on  any  lawful  day  between  sunrise  and  sunset,  by  the 
owner  or  possessor  of  raw  hides  or  leather,  forthwith  or 
within  two  hours  thereafter  shall  proceed  to  such  inspeci^ion, 
if  not  engaged  at  the  time  in  inspecting  elsewhere. 

Now  this  could  not  possibly  have  been  intended  to  make 
the  inspector,  whose  district  beyond  the  city  or  town 
extended  to  the  boundaries  of  the  county,  start  off"  on  a 
two  hours'  notice,  which  might  be  given  half  an  hour  before 
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sunset,  to  the  furthest  limits  of  the  county,  to  inspect  a 
hide,  for  which  he  was  only  to  get  a  few  cents,  under  the 
penalty  of  $20  if  he  refused  to  go. 

The  place  of  inspection  also  is,  by  sec.  13,  at  the  store  or 
warehouse  of  the  inspector  in  the  city  or  town,  or  at  the 
store  or  warehouse  of  the  owner,  indicating  also  in  the 
city  or  town.  It  certainly  does  not  suggest  a  barn  or  stable 
where  the  hide  might  be  on  the  confines  of  the  county. 

I  cannot  say  this  opinion  is  altogether  satisfactory  to 
myself,  but  I  cannot  see  how  any  other  more  satisfactory 
can  be  formed. 

I  shall  now  proceed  to  consider  the  other  enactments, 
under  the  construction  I  have  placed  upon  the  inspector's 
limits  and  jurisdiction. 

Sec.  12  of  the  Act  of  1864  provides  that  the  inspector 
may  examine  and  inspect  any  raw  hides  or  leather  on 
application  to  him  by  the  proprietor  or  possessor,  and 
ascertain  the  respective  weights,  qualities,  and  condition 
thereof 

Sec.  13.  "  Such  inspection  shall  be  made  either  at  the 
store  or  warehouse  of  such  inspector,  which  he  is  hereby 
required  to  keep  in  a  convenient  situation  for  that  purpose, 
in  the  city  or  town  for  which  he  is  appointed  inspector, 
or,  if  he  thinks  fit,  at  the  store  or  warehouse  of  the  owner 
thereof" 

Sec.  14.  The  inspector  shall  have  power  to  make 
deductions  from  the  weights  of  hides  on  account  of  dirt  or 
of  damage  from  cuts,  and  also  additions  thereto  on  account 
of  loss  by  drying,  as  he  may  see  fit. 

Sec.  21.  The  inspector  shall  brand,  stamp,  or  mark, 
immediately  after  inspection,  the  hides  and  leather. 

By  the  Act  of  1866,  sec.  1,  no  green  raw  hide  weighing 
more  than  twenty  pounds,  produced  within  the  limits  of 
the  inspectors  of  leather  and  raw  hides  for  any  city  or 
town  for  which  an  inspector  of  leather  is  now  or  may 
hereafter  be  appointed,  shall  be  offered  for  sale  or  sold 
within  the  city  or  town,  unless  it  shall  have  previously 
been  inspected  in  accordance  with  the  law.    This  provision 
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shall  not  apply  to  green  raw  hides  produced  without  the 
inspection  limits  of  the  inspectors,  but  every  purchaser 
of  such  hides  shall  cause  them  to  be  inspected  after  he  shall 
have  purchased  or  acquired  them,  and  before  selling  or  dis- 
posing of  them  in  any  way  whatsoever. 

Sec.  2.  The  inspector  shall  mark  or  stamp  on  each  hide 
the  net  weight  of  it,  and  he  shall  inspect  without  the 
horns,  &c. 

Sec.  3.  The  inspector  shall  subtract  from  the  weight  of 
each  rawhide  all  dirt  and  parts  injured  by  knife  cuts,  and  any 
other  thing  which  ought  not  to  be  computed  in  the  weight 
of  the  hides ;  and  may  add  to  such  weight  all  that  such 
hides  may  have  lost  by  drying  ;  the  whole  at  his  discretion ; 
he  shall  also  classify  them  as  number  one,  two,  or  damaged, 
as  the  case  may  be. 

By  the  Act  of  1870,  sec.  1,  every  inspector  of  raw  hides 
and  leather  shall  keep  a  proper  book  or  books  open  to 
public  inspection,  in  which  he  shall  enter  a  statement  or 
account  of  all  green,  raw,  and  salted  hides  and  leather 
inspected  by  him  or  his  assistant  inspector  or  inspectors, 
shewing  the  respective  weight,  quality,  and  condition 
thereof,  how  the  same  have  been  classified  by  him,  for 
whom  they  have  been  inspected,  and  the  amount  paid  for 
such  inspection. 

Sec.  3.  Every  inspector  of  raw  hides  and  leather  shall 
give  security  for  the  performance  of  his  duties. 

These  are  all  the  enactments  relating  to  the  subject. 

By  the  Act  of  1864,  no  inspection  was  compulsory  of  any 
raw  hide  or  leather :  sec.  35. 

By  the  Act  of  1866,  sec.  7,  the  35th  section  referred  to 
was  repealed,  "in  regard  to  the  cities  and  towns  herein 
referred  to,  as  respects  such  green  raw  hides." 

The  cities  and  towns  herein  referred  to  are  those  men- 
tioned in  sec.  1  of  the  Act  of  1866,  above  quoted,  "for 
which  an  inspector  of  leather  is  now  or  may  hereafter  be 
appointed,"  so  that  it  applies  to  the  city  of  London. 

The  Act  of  1864  mentions  throughout  raw  hides/  with- 
out making  any  distinction  between  the  different  kinds  of 
them. 
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It  would  seem,  under  that  general  name,  to  include  what 
are  generally  called  green  hides  or  green  raw  hides  ;  for  by 
sec.  14,  above  cited,  the  inspector  is  to  make  deduction  from 
the  weight  for  dirt,  or  for  damage  from  cuts,  and  to  make 
additions  on  account  of  loss  by  drying,  as  in  his  discretion 
he  may  see  fit;  and  by  sec.  15  he  is  to  Aveigh  and  inspect 
without  the  horns,  hoofs,  or  snout. 

It  is  therefore  evident  that,  in  allowing  for  the  loss  by 
drying,  the  inspector  had  to  judge  how  much  more  than 
the  present  weight  the  hide  in  its  green  state  would 
probably  have  weighed  ;  it  was  the  green  hide  which  was 
the  standard  weight  and  article.  Now  these  are  the  provi- 
sions repeated  substantially  in  sees.  2  and  3,  of  the  Act  of 
1866,  above  quoted ;  and  that  Act  is  the  one  which  first 
speaks  of  green  raw  hides. 

By  the  repeal  of  the  35th  section  of  the  Act  of  1864, 
green  raw  hides  are,  by  sec.  7  of  the  Act  of  1866,  now 
within  the  provisions  of  the  Act  of  1864,  with  the  non- 
compulsory  clause  repealed. 

"When,  therefore,  the  Act  of  1866  legislated  respecting 
raw  hides,  by  the  designation  of  green  raw  hides,  it  made 
no  substantial  difference  upon,  or  as  to  the  article  dealt 
with  from  what  the  Act  of  1864  had  done. 

The  meaning  of  the  1st  section  of  the  Act  of  1866, 
according  to  my  reading  of  it,  in  connection  with  the  other 
enactments,  is  this : — that  green  raw  hides,  or  raw  hides, 
having  relation  to  their  green  state  as  the  standard,  pro- 
duced, that  is  taken  oflf  the  animal,  within  the  city 
or  town  for  which  there  is  an  inspector,  shall  not  be 
offered  for  sale  or  sold  in  the  city  or  town  unless  they 
have  been  previously  inspected  in  accordance  with  the  law  : 

That  green  raw  hides,  explained  as  aforesaid,  produced 
without  the  inspection  limits  of  the  inspector,  that  is,  beyond 
the  city  or  town  for  which  the  inspector  is  appointed,  may 
be  offered  for  sale  or  sold  without  inspection ;  but  the 
purchaser  shall  cause  them  to  be  inspected  before  selling 
them  or  disposing  of  them  in  any  way  whatsoever— that  is, 
the  purchaser  who  buys  within  the  city  or  town  for  which 
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there  is  an  inspector,  or  without  such  city  or  town,  and 
brings  his  purchase  within  it,  shall  cause  the  same  to  be 
inspected,  not  at  any  particular  time,  but  before  selling 
the  hides  or  disposing  of  them  in  any  way  whatsoever. 

This  reading  of  the  Act  does  not  compel  an  inspection 
of  hides  produced  beyond  a  city  or  town  and  sold  or  dis- 
posed of  beyond  it.  But  for  the  reasons  before  given,  I  do 
not  see  how  it  is  to  be  helped.  The  provisions  have  not 
been  well  considered,  and  perhaps  some  difficulty  has  been 
occasioned  by  dovetailing  into  a  voluntary  clause  a  com- 
pulsory enactment. 

The  Act,  however,  applies,  I  think,  to  all  raw  hides  pro- 
duced without  the  inspection  limits ;  that  is,  in  any  place 
whatever,  whether  within  or  without  the  limits  of  the 
province,  and  brought  within  a  city  or  town  where  there  is 
an  inspector. 

And  I  think  it  applies  also  to  ail  purchases  so  brought 
within  the  city  or  town,  so  that  the  purchaser  must  have 
the  hides  inspected  before  he  sells  them  or  disposes  of  them 
in  any  manner  whatsoever ;  that  is,  before  he  tans  them  or 
parts  with  them,  or  uses  them.  I  can  place  no  other 
meaning  on  the  words,  "  and  before  disposing  of  them  in 
any  way  whatsoever!'  A  forfeiture  of  all  inheritances  for 
treason  does  not  forfeit  an  estate  tail ;  but  a  forfeiture  of  all 
manner  of  inheritances  does:  Jenkins  cent.  7,  p.  287,  case  21. 
So  here,  disposing  of  hides  is  not  an  inflexible,  technical,  or 
positive  term.  It  may  mean  selling,  bartering,  or  exchang- 
ing. But  disposing  of  hides,  "  in  any  way  whatsoever," 
means,  to  my  apprehension,  much  more  than  bartering  or 
exchanging  them.  That  is,  no  doubt,  one  way  of  disposing 
of  them ;  but  it  is  not  the  only  way,  or  every  way,  or  any 
way  whatsoever,  in  which  hides  may  be  disposed  of 

It  may  be  said,  and  with  much  reason,  that  there  is  no 
use  in  marking  hides  when  they  are  the  next  moment  to 
be  turned  into  the  tan  vat.  I  confess  I  see  no  other  rea- 
son myself  for  doing  so,  excepting  that  the  officer  will  have 
his  fees  if  they  are  marked  and  he  will  lose  them  if  they 
are  not  marked,  and  excepting  that  the  record  of  the 


OLIVER  QUI  TAM  V.  HYMAX. 


529 


hides  for  statistical  purposes,  which  is  required  to  be  kept, 
will  be  prevented  from  being  made  under  the  last  statute. 
I  see  no  other  way  of  construing  the  enactment. 

I  proceed  now  to  answer  the  questions  submitted,  accor- 
ding to  my  construction  of  the  statute. 

1.  The  plaintiff  is  not  and  was  not  entitled  to  inspect 
hides  produced  without  the  county  of  Middlesex,  or  within 
the  county  but  outside  of  the  city  of  London,  whether 
purchased  within  or  without  the  county,  or  within  or 
without  the  city,  so  long  as  the  hides  were  not  brought 
within  the  city  by  the  purchaser.  If  brought  within  the 
city  by  the  purchaser,  the  inspector  is  entitled  to  inspect 
before  the  purchaser  sells  or  disposes  of  the  hides  in  any 
manner  whatsoever. 

The  fact  that  the  plaintiff  had  no  other  place  of  inspection 
than  in  the  city  makes,  in  my  opinion,  no  difference  in  the 
case. 

2.  Any  raw  hides,  by  the  Act  of  1864,  sec.  12,  including 
green  raw  hides,  as  before  explained,  and  every  other  kind  of 
hide  which  is  properly  a  raiv  hide  or  green  raiv  hide,  pro- 
duced and  purchased  without  the  inspector's  limits,  for  manu- 
facturing purposes  within  the  inspector's  limits,  are  liable  to 
inspection,  when  brought  within  the  city  or  town  for  which 
he  is  inspector,  before  the  purchaser  sells  or  otherwise  dis- 
poses of  them  in  any  manner  whatsoever,  as  by  manufac- 
turing the  hides  into  leather. 

But  whether  green  cured  hides,  untanned  dry  hides, 
cured,  salted  and  dry  hides,  are,  or  any  and  which  of  them 
are,  raw  hides  or  green  raw  hides,  I  cannot  tell.  That  is  a 
matter  of  fact  wholly.  I  shall  therefore  take  no  more 
notice  of  these  different  kinds  of  hides,  but  call  the  hides  to 
which  I  refer  raw  hides. 

3.  Raw  hides  produced  without  the  Inspector's  limits, 
and  .purchased  within  such  limits,  for  the  purpose  of  being 
manufactured  into  leather  within  the  said  limits,  taking 
the  place  of  purchase  and  of  manufacture  or  of  manufac- 
ture to  be  in  the  City  of  London,  are  liable  to  be  inspected 
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before  they  are  sold,  or  before  they  are  disposed  of  in  any 
manner  whatsoever,  as  by  manufacture  into  leather. 

4.  Raw  hides  produced  and  purchased  within  the  In- 
spector's limits,  but  without  the  City  of  London,  for  the 
purpose  of  being  manufactured  into  leather,  are  not  liable 
to  inspection  till  brought  within  the  .City  of  London,  and 
then  they  must  be  inspected  before  sold  or  disposed  of  in 
any  manner  whatsoever. 

5..  Raw  hides  produced  without  the  County  of  Middlesex 
and  brought  within  the  City  of  London,  and  there  pur- 
chased for  the  purpose  of  being"manufactured  into  leather, 
are  liable  to  inspection  before  the  purchaser  sells  or  dis- 
poses of  them  in  any  manner  whatsoever,  as  by  manufac- 
turing them  into  leather. 

6.  Raw  hides  produced  within' the  County  of  Middlesex 
out  of  the  City  of  London,  and  purchased  within  the  city 
by  the  defendant  for  the  purpose  aforesaid,  are  liable  to 
inspection  before  he  sells  or  disposes  of  them  in  any  man- 
ner whatsoever,  as  by  manufacturing  them  into  leather. 

The  seventh  question  is  already  fully  answered. 
'  The  Chief  Justice  and  my  brother  Morrison  do  not  agree 
in  the  answers  I  have  given  to  the  second,  third,  fifth,  and 
sixth  questions. 

They  are  of  opinion  that  manufacturing  of  hides  into 
leather  is  not  a  "  disposing  "  of  them,  within  the  meaning 
of  the  statute :  that  the  expression  is  synonymous  with 
selling,  and  refers  to  a  trafficking  in  or  with  hides  by  barter 
or  exchange,  and  not  to  a  conversion  of  them  by  tanning 
into  leather,  or  to  the  using  of  them  by  the  purchaser  in 
and  about  his  own  business,  or  for  his  own  purposes,  in  any 
manner  he  may  see  fit. 

And  they  agree  in  the  answers  as  I  have  given  them 
to  the  first  and  fourth  questions,  with  the  like  reservation. 

The  rule  will  therefore  be,  on  the  consent  of  parties, 
that  judgment  be  entered  for  the  defendant,  without  costs, 
each  party  having  agreed  to  pay  his  own  costs  whatever 
the  result  of  the  suit  might  be. 

Judgment  for  defendant 
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J.  L.  Squire  v.  Mooney. 

Taxes — Distress —  Trespass. 

One  N.  S.,  the  plaintiff's  son,  was  assessed  in  1868  as  a  freeholder,  for  $450 
on  real  estate  and  $200  on  personal  property,  and  was  on  the  collector's 
roll  for  county  rate  $9  75,  school  $7  02,  township  rate  $2  60,  and  dog 
tax  $2 — in  all  ^21  37.  The  rate  did  not  appear  on  the  collector's  rOll, 
and  the  collector  was  not  aware  how  much  was  for  real  and  how 
much  for  personal  property.  He  demanded  the  taxes  from  the  plain- 
tiff, to  whom  N.  S.  had  made  an  assignment  in  August  1868,  and  the 
plaintiff  offered  to  pay  him  the  tax  on  the  real  estate  only,  but  he 
tendered  no  money  and  required  a  receipt  in  full  for  the  real  property. 
The  defendant  thereupon  seized  on  the  premises  goods  which  had 
belonged  to  N.  S.,  and  the  plaintiff  brought  trespass. 

Held,  that  he  could  not  recover,  for  it  was  not  shewn,  and  the  Court 
would  not  assume,  that  any  part  of  the  amount  seized  for  was  for  per- 
sonal property  except  the  $2  dog  tax ;  and  this  sum  being  severable, 
and  the  other  sums  not  tendered,  his  seizing  for  it  with  the  rest  would 
vitiate  the  whole  distress. 

Held,  also  that  a  demand  upon  the  plaintiff  was  sufficient. 

Trespass 'to  goods. 

Plea,  not  guilty,  by  statute,  Oonsol.  Stat.  U.  C.  ch.  126,  &c.  • 
The  case  was  tried  at  Goderich  at  the  Fall  assizes  for 
1869,  before  Hagarfcy,  C.  J.,  C.  P.,  without  a  jury.  It  appear- 
ed on  the  trial  that  Nathaniel  Squire,  a  son  of  the  plaintiff, 
was  assessed  on  the  assessment  roll  for  1868,  for  the  town- 
ship of  Morris,  for  $450  real  estate,  and  S200  personal  pro- 
perty, in  all  $650,  and  on  the  collector's  roll  he  was  down 
for  county  rate,  $9.75,  school  $7.02,  township  rate  $2.60, 
and  dog  tax  $2 — in  all  $21.37.  The  rate  was  struck  in 
August,  but  it  did  not  appear  on  the  roll,  and  the  roll  was 
given  to  the  collector  on  the  1st  of  October.  He  was  assessed 
as  freeholder,  not  as  non-resident. 

The  defendant  was  the  collector.  He  saw  the  plaintiff 
in  November,  and  asked  him  would  he  pay  the  taxes ;  the 
plaintifl'  said  he  would  see  him  again  at  another  time. 
On  that  occasion  the  defendant  had  the  roll  with  him. 
The  taxes  not  being  paid  the  defendant  seized  a  buggy 
and  harness  on  the  premises,  the  property  of  one  Sloan, 
then  living  there  as  the  plaintifi"s  tenant.  It  appeared 
also  that  the  goods  seized  had  been  Nathaniel  Squire's, 
who  got  into  difficulty,  and  assigned  them  with  other  pro- 
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perty  to  the  plaintiff  on  the  31st  August,  1868,  and  left 
the  country.  It  appeared  also  that  Sloan,  for  the  plaintift", 
told  the  defendant  he  would  pay  him  the  tax  on  the  real 
estate  but  not  on  the  personal.  Sloan  mentioned  $16  or 
$17,  but  no  money  was  actually  tendered  ;  defendant  said 
he  would  consider  it  tendered,  and  he  would  take  the 
amount,  but  would  not  give  a  receipt  in  full.  Sloan  would 
not  pay  without  he  got  a  receipt  in  full  for  the  real  pro- 
perty, which  the  defendant  would  not  give.  The  witness 
said  that  the  defendant  did  not  know  how  much  was  for 
real  or  for  personal  property  ;  the  defendant  seized  the  goods 
on  the  premises  on  the  27th  November,  1868,  and  sold 
them  after  the  usual  notice,  a  copy  of  which  was  put  in. 

At  the  trial  the  plaintiff  contended  that  he  was  not 
liable  for  the  taxes  on  Nathaniel's  personal  property,  but 
he  did  not  shew  what  amount,  if  any,  was  for  taxes  on 
personal  property,  except  the  dog  tax.  The  defendant's 
counsel  contended  that  trespass  would  not  lie  if  any  taxes 
were  due. 

The  learned  Chief  Justice  was  of  opinion  that  a  demand 
was  made,  and  that  the  plaintiff  could  not  recover ;  and  he 
found  a  verdict  for  defendant,  reserving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  $35,  if  the  Court  should 
think,  on  the  whole  evidence  and  finding,  that  he  was 
entitled  to  recover. 

In  Michaelmas  Term  following,  Harrison,  Q.  C,  obtained 
a  rule  nisi  accordingly,  the  grounds  taken  in  the  rule 
being  that  defendant  had  no  right  to  distrain  the  plaintiff's 
goods  for  Nathaniel's  personal  property  or  dog  tax,  and 
there  being  no  distinct  sum  shewn  to  be  due  in  respect  of 
the  real  property  tax  the  distress  was  illegal :  that 
there  was  a  sufficient  tender  of  the  real  property  ta^^,  if 
severable,  before  distress,  which  tender  being  refused  the 
distress  was  illegal ;  and  that  there  was  no  demand  of 
the  taxes  before  the  distress,  and  so  it  was  illegal  The 
rule  also  asked  for  a  new  trial  on  the  ground  of  misdirec- 
tion for  the  reasons  mentioned,  and  tha^t  the  verdict  was 
contrary  to  law  and  evidence. 
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C.  Robinson,  Q.  C,  shewed  cause.  Trespass  will  not  lie, 
for  the  distress  was  not  wholly  illegal.  The  amount 
due  upon  the  real  property  was  certainly  payable  by  the 
plaintiff.  The  collector  could  not  tell,  and  the  plaintiff  at 
the  trial  did  not  prove,  how  much  of  the  whole  $21.37  was 
for  personal  property.  The  $2  for  dog  tax  no  doubt  was, 
but  that  being  a  separate  sum  was  severable,  and  the 
plaintiff  should  have  tendered  the  rest :  Corhettv.  Johnston, 
11  C.  P.  S22  i  Skingley  v.  Surridge,  11  M.  &  W.  515-516. 
The  tender  was  clearly  bad,  because  a  receipt  in  full  for  the 
real  estate  was  required.  The  demand  on  the  plaintiff  was 
sufficient:  Anglin  v.  Minis,  18  C.  P.  170  ;  29-30  Vic, 
ch.  53,  sees.  10,  21,  26,  51,  91,  95,  97,  103. 

Harrison,  Q.  C,  contra.  Taking  the  assessor's  and 
collector's  rolls  together,  it  is  plain  that  nearly  half  of  the 
whole  sum  was  for  taxes  on  Nathaniel  Squire's  personal 
property,  for  which  the  plaintiff  was  not  liable;  and  the 
sui^is  are  not  severable.  The  distress  was  therefore  bad  in 
toto,  and  trespass  lies  :  Sihbalcl  v.  Roderick,  11  A.  &;  E.  38 ; 
Milward  v.  Cagin,  2  W.  Bl.  1330;  Clark  v.  Woods,  2  Ex. 
395.  If  the  sums  can  be  considered  severable  there  was  a 
tender  of  enough  to  cover  the  realty :  Douglas  v.  Patrick, 
3  T.  R.  684;  Ryder  v.  Lord  Townsend,  7  D.  &  R  119  ; 
Bamfordy  v.  Clevks,  L.  R.  3  Q.  B.  729.  There  was  no  pro- 
per demand.  Sec.  95  says  that  the  collector  shall  call  on  the 
person  taxed,  and  shall  demand  payment  of  the  taxes  pay- 
able by  such  person.  "Taxed,"  means  taxed  upon  the  roll, 
which  the  plaintiff  was  not :  Anglin  v.  Minis,  18  C.  P.  170. 

Morrison,  J. — The  first  difficulty  that  presents  itself  in 
this  case  is,  to  ascertain  for  what  taxes  or  for  what  amount  did 
the  defendant  distrain.  From  the  evidence  it  is  certainly  far 
from  clear.  All  that  we  learn  from  the  notes  of  the  trial  is, 
that  Nathaniel,  a  son  of  the  plaintiff,  was  assessed  as  a  free- 
holder for  a  lot  of  land,  of  which  at  the  time  of  the  alleged 
trespass  the  plaintiff  was  then  the  subsequent  owner  :  that 
goods  which  formerly  belonged  to  Nathaniel,  but  had  been 
assigned  to  the  plaintiff,  were  seized  on  the  premises  in  ques- 
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tion  and  sold,  as  appears  by  the  notice  of  sale,  for  the  taxes 
charged  against  the  lot  in  Nathaniel's  name.  The  amount  of 
the  taxes  for  which  the  goods  were  seized  does  not  in  fact  ap- 
pear, but  assuming  it  to  be  for  the  sum  of  $21.37,  appear- 
ing on  the  roll,  what  portion  of  that  amount,  if  any,  except 
the  dog  tax,  was  for  personal  property  of  Nathaniel,  is  not 
stated.  The  assessment  roll  shewed  that  he  (Nathaniel) 
had  been  assessed  for  $450  for  real  estate,  and  $200  for 
personalty,  but  what  the  taxes  appearing  on  the  defendant's 
roll  were  charged  for  does  not  appear.  The  amount  of  the 
several  sums  is  $21.37,  of  which  $2  is  the  dog  tax,  leaving 
$19.37.  The  plaintiff  assumed  the  amount  he  was  liable 
to  pay  was  about  $17,  shewing  only  $2  or  $3  in  dispute. 

The  only  point  insisted  on  at  the  trial  by  the  plaintiff, 
was,  that  he  was  not  liable  to  pay  the  taxes  charged  against 
his  son's  personal  property  ;  but  it  does  not  appear  that  he 
took  the  trouble  at  the  trial  to  bring  under  the  notice  of 
the  learned  Chief  Justice  how  much,  if  any,  of  the  amoilnt 
for  which  the  defendant  seized  was  a  charge  on  account 
of  Nathaniel's  personal  property  except  the  dog  tax 
of  $2.  I  do  not  think  that  we  are  bound  to  assume  or 
conjecture  that  any  part  of  the  amount  seized  for  was  for 
other  than  real  estate  except  the  $2  rated  separately  on 
the  roll,  and  the  only  question  arising  on  the  first  objection 
taken  in  the  rule  is  whether  trespass  will  lie  for  seizing 
and  levying  for  the  whole  $21.37,  including  the  $2. 

In  all  the  iEnglish  authorities  where  questions  as  to  the 
legality  of  seizure  for  rates  arise,  a  special  warrant  signed 
by  Justices  appears  to  have  been  issued,  and  it  is  decided 
in  such  cases  that  where  rates  that  are  chargeable  are 
joined  in  the  same  warrant  with  others  not  recoverable, 
and  the  amounts  of  which  are  blended  in  one  sum,  the 
warrant  is  not  sustainable  for  any  part.  But  in  the^  case 
of  this  defendant  he  requires  no  warrant  other  than  his 
roll,  and  the  authority  and  direction  of  the  statute,  after  a 
demand  and  refusal,  to  distrain  for  the  taxes  entered  on 
his  roll ;  and  here,  assuming  that  the  sums  of  $9.75,  $7.02, 
and  $2.60  were  chargeable  on  the  lot  in  question  against 
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the  former  occupant,  Nathaniel,  there  can  be  no  doubt  that 
the  defendant  had  a  right  to  seize  and  distrain  for  these 
amounts.  If  he  distrained  for  the  $2  dog  tax,  which  it 
does  not  appear  clear  that  ho  did,  and  that  he  was  not  au- 
thorized to  do  so  on  the  goods  of  this  plaintiff,  this  sum  is 
clearly  severable  from  the  other  taxes.  The  roll  is  the  de- 
fendant's warrant  to  seize  for  the  other  sums  against  the 
subsequent  owner,  this  plaintiff,  as  well  as  a  warrant 
to  seize  on  the  goods  of  the  former  occupant,  Nathaniel,  for 
the  dog  tax. 

As  said  by  Draper,  C.  J.,  in  Corhett  v.  Johnston,  11  C.  P. 
322.  "  If  he  distrained  at  the  same  time  for  other  sums 
not  authorized  by  law,  no  case  goes  the  length  of  deciding 
that  the  distress  would  have  been  invalid  *  *  The  plain- 
tiff, if  he  desired  to  relieve  his  goods,  must  have  paid  or 
tendered  the  three  sums,  and  then  he  might  have  resisted 
payment  of  the  residue  and  replevied  his  goods.  *  * 
His  distraining  without  authority  for  other  sums  cannot 
vitiate  the  whole  distress  founded  on  the  tax  rolls." 

The  defendant  as  collector  had  a  right  to  seize,  and 
doing  so  he  is  not  a  trespasser  (although  his  subsequent 
conduct  in  selling  for  too  much,  if  such  was  the  case,  might 
render  him  liable  in  some  other  form  of  action)  unless  the 
plaintiff  tendered  the  amount  really  due.  And  see  Anglin 
v.  Minis,  18  C.  P.  170. 

The  second  ground  in  the  rule  is  that  a  tender  was  made ; 
but  on  reading  the  evidence  no  specific  amount  was  tender- 
ed or  agreed  upon,  and  it  further  appears  that  the  defendant 
was  willing  to  take  the  amount  offered,  but  would  not  give  a 
receipt  in  full  for  taxes  on  the  real  estate,  which  the  plaintiff's 
agent  required  before  he  would  pay  the  money.  We  have 
had  this  term  to  consider  the  subject  of  a  tender  with  a 
demand  for  a  receipt,  and  it  is  quite  clear  that  such  a  ten- 
der as  made  here  is  not  good  {a). 

Then  as  to  the  third  objection,  it  was  not  contended  that 
the  plaintiff  was  not  the  person  who  ought  to  pay  the  taxes 
on  the  lot  in  question,  as  he  became  the  subsequent  owner 
during  the  then  cuiTent  year,  but  the  objection  is  that 


(a)  See  Lockridge  v.  Lacey^  ante  p,  494. 
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there  was  no  demand  of  the  taxes  before  the  distress.  The 
learned  Chief  J ustice  found  that  there  was  a  demand  on 
the  plaintiff,  and  we  think  he  was  warranted  in  arriving 
at  that  conclusion.  The  only  question  is  whether  a  demand 
on  the  plaintiff  was  sufficient.  The  case  of  Anglin  v. 
Minis  decided  that  no  demand  was  necessary  to  be  made 
on  the  plaintiff  if  a  demand  was  made  upon  Nathaniel. 
Here  the  demand  was  upon  the  plaintiff,  and  it  does  not 
appear  whethei*  any  was  made  on  Nathaniel.  The  97th 
section  of  the  Assessment  Act  enacts,  that  "  in  case  any 
person  neglects  to  pay  his  taxes  for  ten  days  after  such  de- 
mand as  aforesaid,  the  collector  may  levy  the  same  with 
costs  by  distress  of  the  goods,  &c.,  of  the  person  who  ought 
to  pay  the  same."  &;c.  Now  this  plaintiff  being  the  person 
who  ought  to  pay  the  same,  a  demand  made  upon  him  I 
think  quite  sufficient  to  justify  the  collector,  upon  his 
refusing  or  neglecting  to  pay  his  taxes,  to  levy  the  amount 
of  his  goods,  (fee,  « 

Much  of  the  difficulty  which  has  arisen  between  these 
parties  is  provided  against  by  the  amendment  introduced 
into  the  Assessment  Act  of  Ontario,  32  Vic.  ch.  36,  the  95th 
section  of  which  authorises  the  collector  to  levy  taxes  neg- 
lected to  be  paid  of  any  goods  and  chattels  found  on  the 
premises,  the  property  of  or  in  the  possession  of  any  other 
occupant  of  the  premises. 

On  the  whole,  I  am  of  opinion  that  the  rule  should  be 
discharged. 

Wilson,  J.,  concurred. 

KiCHARDS,  C.  J.,  not  having  been  present  during  the 
argument,  took  no  part  in  the  judgment. 

Rule  discharged. 
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Devlin  v.  The  Grand  Trunk  Railway  Company  of 

Canada. 

Contract  to  carry — Special  conditions — Pleading. 

Declaration  upon  a  contract  by  defendants  to  carry  goods  from  St.  Mary's 
to  Hamilton  within  a  reasonable  time,  alleging  non-performance. 

Plea,  that  the  goods  were  carried  upon  certain  special  conditions,  pro- 
viding, in  substance,  that  goods  addressed  to  points  beyond  defendants' 
railway  would  be  forwarded  by  public  carriers,  and  defendants'  respon- 
sibility should  cease  on  notice  to  such  carriers  that  the  goods  were 
ready  for  them ;  and  that  defendants  should  not  be  responsible  for  any 
damage  or  detention  after  said  notice,  or  beyond  their  limits,  nor  for 
"  claims  arising  from  delay  or  detention  of  any  train,  whether  in 
starting,  or  at  any  station,  or  in  the  course  of  the  journiy."  And  the 
defendants  alleged  that  they  had  no  station  at  Hamilton,  and  that  they 
conveyed  the  goods  to  their  nearest  station  thereto,  and  handed  them 
over  to  the  Great  Western  Railway  Company,  which  conveyed  them  to 
Hamilton. 

Replication,  that  the  plaintifif  sues  not  only  for  the  neglect  and  delay  in 
the  plea  alleged,  but  for  unreasonable  delay  by  defendants  at  St  Mary's, 
and  for  neglect  to  carry  from  thence  to  their  station  nearest  to  Hamilton. 

Rejoinder,  repeating  the  conditions  set  out  in  the  plea,  and  alleging  that 
defendants  only  agreed  to  carry  on  those  conditions. 

Held,  on  demurrer,  that  the  rejoinder  was  bad,  for  not  stating  any  facts 
to  bring  defendants  v/ithin  the  conditions ;  and  that  the  plea  was  bad 
for  not  averring  that  defendants  conveyed  the  goods  to  their  nearest 
station  to  Hamilton,  and  gave  notice  to  the  Great  Western  Railway 
Company,  within  a  reasonable  time. 

Declaration  on  a  contract  by  defendants  to  carry  certain 
goods  for  the  plaintiff' from  St.  Mary's  to  Hamilton,  and  there 
deliver  the  same  for  the  plaintiff"  within  a  reasonable  time, 
subject  to  certain  conditions  endorsed  on  a  receipt  given  by 
them.  Averraent,i\idX  all  conditions  endorsed  on  said  receipt, 
and  all  other  conditions,  ^vere  performed,  &;c.,  necessary  to 
entitle  the  plaintiff'  to  have  the  said  goods  carried  and 
delivered  as  aforesaid ;  yet  the  defendants  did  not  carry 
and  deliver  the  said  goods  for  the  plaintiff"  as  aforesaid, 
within  a  reasonable  time  in  that  behalf,  whereby,  &c. 

Plea,  that  the  said  goods  were  delivered  by  the  plaintiff 
to  the  defendants,  and  were  received  by  them  to  be  carried 
upon  a  special  contract  with  the  plaintiff",  in  which  it  was 
provided,  amongst  other  things,  that  the  freight  on  said 
goods  should  be  paid  on  delivery  thereof :  that  all  goods 
addressed  to  consignees  at  points  beyond  the  places  at 
68— vol.  XXX.  U.C.R. 
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which  the  Company,  the  defendants,  have  stations,  and 
respecting  which  no  directions  to  the  contrary  shall  have 
been  received  at  these  stations,  will  be  forwarded  to  their 
destination  by  public  carriers,  or  otherwise,  as  opportunity 
may  offer,  without  any  claim  for  delay  against  the  defen 
dants  for  want  of  opportunity  to  forward  them ;  or  they 
will,  at  the  discretion  of  the  Company,  the  defendants,  by 
whom  they  may  have  been  received,  be  suffered  to  remain 
on  the  Company's  premises,  or  placed  in  shed  or  warehouse, 
if  there  be  convenience  to  receive  the  same,  pending  com- 
munication with  the  consignees,  at  the  risk  of  the  owners 
for  any  damage  arising  from  any  cause  whatever;  but 
that  the  delivery  of  the  goods  by  the  Company,  the  defen- 
dants, shall  be  considered  complete,  and  the  responsibility 
of  the  Company,  the  defendants,  will  be  considered  to  have 
ceased,  when  said  carriers  shall  have  received  notice  that 
the  Company  is  prepared  to  deliver  to  them  the  goods  for 
further  conveyance.  And  it  is  expressly  agreed  that  the 
Company  shall  not  be  responsible  for  any  damage  or 
detention  that  may  happen  to  goods  so  sent  by  them,  if 
such  loss,  damage,  or  detention,  occur  after  the  said  notice, 
or  beyond  their  limits  :  that  the  Company  will  not,  under 
any  circumstances,  be  liable  for  the  loss  of  market,  or 
claims  arising  from  delay  or  detention  of  any  train,  whether 
in  starting,  or  at  any  station,  or  in  the  course  of  the 
journey.  The  Company  do  not  undertake  to  send  goods  by 
any  particular  train,  if  there  be  an  insufficient  number  of 
cars  at  the  station,  or  that  cars  cannot  be  convenient^ 
used  for  that  purpose,  or  if  from  any  cause  cars  loaded 
at  a  station  are  unable  to  sent  on  by  the  train  passing 
or  starting  from  said  station.  And  the  defendants  say 
that  the  above  were  some  of  the  conditions  of  the  special 
contract  on  which  the  defendants  received  the  said  goods, 
and  upon  which  the  plaintiff  delivered  the  same  to  them, 
the  defendants,  and  that  the  word  Company,  above  con- 
tained, meant  and  was  intended  to  mean  the  defendants, 
and  that  they,  the  defendants,  did  not  agree  in  respect 
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to  the  delivery  of  the  said  goods  otherwise  than  as 
above  stated :  that  the  said  goods  were  consigned  as 
in  the  declaration  mentioned  from  St.  Mary's  to  the  City 
of  Hamilton  :  that  the  defendants  have  and  then  had 
no  station  at  Hamilton,  and  that  on  their  line  of  railway 
Paris  or  Toronto  are  the  stations  nearest  to  Hamilton :  that 
they,  the  defendants,  conveyed  the  said  goods  from  St. 
Mary's  to  their  station  most  convenient  to  Hamilton,  and 
then  gave  notice  to  the  Great  Western  Railway  Company 
that  they  were  ready  to  deliver  them  the  said  goods  for 
further  conveyance,  they  having  had  from  the  plaintiff  no 
other  direction  as  to  the  transit  of  said  goods :  that  in  the 
course  of  business  the  said  the  Great  Western  Railway 
Company  took  and  carried  the  said  goods  to  Hamilton 
aforesaid,  and  on  their  arrival  the  plaintiff  had  notice  that 
the  said  Company  were  ready  and  willing  to  deliver  said 
goods  to  the  plaintiff :  that  the  plaintiff  did  not  accept  or 
take  said  goods,  nor  has  he  paid  for  or  tendered  the  freight 
for  the  carriage  thereof,  on  payment  whereof  they  were 
alone  bound  to  deliver  the  same. 

Replication,  that  the  plaintiff  sues  not  only  for  the  neg- 
lect and  delay  in  said  plea  alleged,  but  for  a  long  and  un- 
reasonable delay  by  the  defendants  of  the  said  goods  at  St. 
Mary's,  a  station  on  their  line  of  railway,  and  for  neglect  to 
carry  said  goods  from  St.  Mary's  aforesaid  to  Paris  or  To- 
ronto stations  on  their  said  line  of  railway  en  route  for 
Hamilton,  the  point  in  said  plea  mentioned,  beyond  the 
limits  of  their  said  railway. 

Rejoinder,  that  the  defendants  received  the  goods  upon 
a  special  contract  with  the  plaintiff  in  which  it  was  pro- 
vided, amongst  other  things,  &;c.,  (repeating  the  conditions 
as  set  out  in  the  plea.) 

Demurrer,  that  the  said  rejoinder  excuses  only  delay  at 
the  end  of  the  transit  of  the  said  goods  on  their  said  line. 

2.  The  said  rejoinder  admits  the  delay  at  St.  Mary's,  and 
in  no  way  excuses  or  answers  the  same. 

3.  That  said  rejoinder  admits  the  plaintiff's  replication 
without  sufficiently  avoiding  the  same. 
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Harrison,  Q.  C,  for  the  demurrer.  The  form  of  declaration 
is  the  same  as  in  La  Pointe  v.  The  Grand  Trunk  R.  W.  Co., 
26  U.  C.  K.  479.  The  objection  to  the  rejoinder  is  that  it 
does  not  allege  the  delay  was  by  reason  of  any  of  the  ex- 
cepted cases  specified  in  the  conditions  under  which  the 
defendants  claim  exemption. 

McMichael,  contra.  The  rejoinder  is  sufficient,  for  the 
conditions  set  out  shew  the  exemption  of  defendants  from 
responsibility  for  any  and  every  kind  of  delay. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  declaration  charges  neglect  to  carry  and  deliver 
generally,  within  a  reasonable  time. 

The  plea  asserts  that  defendants  carried  the  goods  from 
St.  Mary's  to  the  station  on  the  line  nearest  to  Hamilton, 
the  final  destination  of  the  goods,  and  then  gave  notice  of 
their  readiness  and  willingness  to  the  Great  Western  Kail- 
way  Company  to  deliver  to  them  the  goods  to  be  carried 
by  such  company  to  Hamilton,  and  that  the  said  company 
carried  the  goods  toHamilton. 

The  replication  states  that  the  plaintiff  not  only  com- 
plains of  the  neglect  and  delay  in  the  plea  alleged,  but  for 
a  delay  of  the  goods  at  St.  Mary's  and  for  neglect  to  carry 
them  from  St.  Mary's  to  Paris  or  Toronto  on  tlieir  way  to 
Hamilton. 

The  rejoinder  says  nothing  except  that  the  goods  were 
received  under  the  special  conditions  and  not  otherwise. 

The  plea  in  substance  is  a  plea  of  performance.  But  it 
does  not  allege  that  the  defendants  carried  the  goods  from 
St.  Mary's  to  their  nearest  convenient  station  to  Hamilton 
within  a  reasonable  time,  nor  that  they  gave  notice  within  a 
reasonable  time  after  the  arrival  of  the  goods  at  their  sta- 
tion nearest  to  Hamilton,  to  the  Great  Western  Railway 
Company,  that  they  were  ready  to  deliver  the  goods  to  such 
Company.  If  it  had  done  so  it  would  have  been  a  complete 
plea  of  performance,  according  to  the  special'  contract  set 
out  in  the  plea. 

It  admits  no  delay  or  breach  of  any  kind.    The  replica- 
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tion  is  not  warranted  therefore  in  alleging  that  the  plaintiff 
sues  not  only  for  the  neglect  and  delay  in  the  plea  men- 
tioned, but  for,  &c.  And  the  replication  would  have  been 
unnecessary  altogether  if  the  plea  had  averred,  as  it  should 
have  done,  that  the  acts  stated  as  performance  by  the  de- 
fendants of  their  contract  had  been  done  by  them  within 
a  reasonable  time.  The  plea  in  such  case  would,  under  the 
special  conditions  set  up  in  it,  have  been  an  affirmation  that 
the  defendants  did  carry  the  goods  from  St.  Mary's  to 
Hamilton  within  a  reasonable  time  according  to  the  con- 
dition, and  that  would  apply  as  well  to  the  period  before 
the  goods  were  transmitted  from  St.  Mary's  as  to  any  sub- 
sequent delay  in  the  transit,  and  so  it  would  have  been  a 
denial  of  the  breach. 

The  plaintiff,  instead  of  objecting  to  the  plea,  has  re- 
stated his  case,  and  has  now  said  he  complains  of  the  delay 
at  St.  Mary's,  and  of  the  delay  to  carry  from  St.  Mary's  to 
Paris  or  Toronto,  that  is,  of  delay  at  St.  Mary's  before 
transmission,  and  of  delay  on  the  way  between  St.  Mary's 
and  Paris  or  Toronto  after  the  transit  w^as  begun. 

To  this  the  defendants  simply  say,  they  received  the 
goods  under  the  special  conditions,  and  under  no  other 
contract. 

The  rejoinder  or  plea  to  the  new  assignment  is  objection- 
able, because  it  alWes  nothino^  whatever  as  an  answer  to 
the  new  assignment.  That  the  defendants  got  the  goods 
to  carry  under  a  special  contract  and  no  other,  is  no  answer 
to  the  imputed  delay  in  carrying  the  goods,  for  under  any 
contract  appearing  on  record  the  defendants  were  bound 
to  carry  the  goods  without  delay,  that  is,  within  a  reason- 
able time,  unless  the  defendants  bring  themselves  within  the 
express  terms  of  the  condition  alleging  a  delay  of  trains, 
which,  by  the  strong  language  used,  is  to  excuse  the 
defendants  from  all  liabilities  whatsoever. 

The  defendants  have  relied  on  this  condition  as  applicable 
to  claims  of  every  kind  and  for  whatever  cause  arising, 
and  as  affording  them  an  absolute  exemption  from  all 
actions  whatsoever. 
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But  the  language  of  that  condition  will  not  bear  such  an 
interpretation.  It  is  a  bar  to  all  "  claims  arising  from 
delay  or  detention  of  any  train,  whether  in  starting,  or  at 
any  station,  or  in  the  course  of  the  journey."  The  plain- 
tiff's complaint  covers  a  delay  at  St.  Mary's  in  the  store- 
house, and  a  complaint  of  delay  on  the  transit. 

The  conditions  do  not  shew  an  unqualified  exemption 
from  suit  for  and  from  everything,  and  they  have  pleaded 
nothing  particularly  as  a  defence  which  the  conditions 
declare  shall  be  a  bar.  The  mere  statement  of  the 
conditions,  from  which  it  appears  the  defendants  may  or 
may  not  have  a  defence  according  to  circumstances,  will 
not  make  a  good  plea.  Such  a  statement  cannot  dispense 
with  the  necessity  of  the  defendants  applying  the  condi- 
tions to  a  certain  state  of  facts  which  they  must  expressly 
set  out  as  those  upon  which  they  rely  as  their  ground  of 
exemption.  Neither  their  rejoinder  nor  their  plea  does  so, 
and  for  that  cause  they  are  both  objectionable. 

The  declaration  would  have  been  objectionable  if  it  had 
not  averred  that  a  reasonable  time  for  carrying  the  goods 
had  been  allowed  to  the  defendants  for  the  purpose  after 
the  delivery  at  St.  Mary's  Station,  and  before  the  com- 
mencement of  the  suit :  Steivart  v.  Eastivood,  1 1  M.  &  W. 
197;  Blade  Y.  Hawley,  13  M.  &  W.  757. 

The  proper  plea,  denying  the  breach,  should  have  been 
in  the  terms  of  the  breach,  after  setting  out  the  special 
conditions  or  referring  to  them,  that  the  defendants  carried 
the  goods  from  St.  Mary's  to  Paris,  (or  Toronto,  according 
to  the  fact,)  within  a  reasonable  time,  and  then  within  a 
reasonable  time  gave  notice  to  the  Great  Western  Kail  way 
Company,  &c.,  (in  substance  the  same  as  at  the  conclusion 
of  the  second  plea),  or  sufiicient  of  it  which,  according  to 
the  special  conditions,  would  exempt  the  defendants  from 
further  accountability. 

It  is  quite  clear  that  while  the  plaintiff  complains  of 
delay  in  carrying  his  goods,  the  parties  will  never  meet 
at  a  point,  or  come  to  issue,  if  the  defendants  are  to  answer 
only  that  they  carried  the  goods,  or  that  they  carried  them 
under  specified  conditions. 
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It  is  not  the  non-carriage  which  the  plaintiff  complains 
of,  but  the  delay  in  carrying,  while  the  defendants  give 
no  answer  to  the  delay,  but  assert  they  completed  the 
carriage.  That  may  be  true,  but  they  may  have  been  a 
year  about  it,  and  so  guilty  of  neglect.  If  however  the 
defendants  rely  on  all  excusability  from  suit,  they  fail  to 
shew  such  a  defence,  or  if  they  rely  on  exemption  under 
certain  circumstances,  they  have  not  shewn  these  circum- 
stances, and  pointed  to  the  condition  on  which  they  depend 
for  their  defence. 

It  will  be  better  the  defendants  should  amend  their  plea, 
as  intimated,  and  that  the  replication  and  rejoinder  be 
withdrawn  as  unnecessary. 

The  plaintiff  should  have  demurred  to  the  plea. 

If  the  plea  be  amended  it  will  be  without  the  costs  of  the 
replication,  but  upon  payment,  of  course,  of  the  costs  of  the 
demurrer.  If  the  defendants  do  not  amend  their  plea, 
there  will  be  judgment  on  demurrer  for  the  plaintiff  for  the 
insufficiency  of  the  plea,  defendants  to  elect  within  a  fort- 
night, otherwise  judgment. 


SCHAMEHORN  V.  TrASKE. 

C.  S.  U.  C.  ch.  19  sec.  175,— Construction  of. 

Held,  following  Jones  v.  Williams,  4  H.  .&  N.  706,  that  under  the  Division 
Courts  Act,  C.  S.  U.  C.  ch.  19  sec.  175,  the  Court  has  no  power  to 
stay  proceedings  in  an  action  brought  after  the  adjudication  by  the 
County  Court  Judge. 

In  Michaelmas  term  last  S.  Richards,  Q.  C,  obtained  a 
rule  on  behalf  of  the  plaintiff,  calling  on  the  defendant  to 
shew  cause  why  the  order  made  by  the  Clerk  of  the 
Crown  and  Pleas  herein  should  not  be  set  aside  and  re- 
scinded, and  the  plaintiff  be  allowed  to  proceed  in  this  action 
without  any  stay  or  restre.int,  on  the  following  grounds, 
namely,  that  this  action  was  not  brought  until  after  the 
adjudication  or  decision  of  the  County  Court  Judge,  and 
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there  was  no  authority  under  the  statute  to  stay  proceed- 
ings in  this  action  ;  that  even  if  there  were  such  author- 
ity under  the  statute,  a  case  was  not  made  out  warranting 
any  stay  or  restraint  in  this  action  :  that  there  was  no  ad- 
judication by  the  County  Court  Judge  warranting  any  such 
stay  or  restraint :  that  the  County  Court  Judge's  decision 
was  substantially  a  decision  in  favor  of  the  plaintiff,  and 
that  the  property  was  his,  and  there  is  no  way  of  enforcing 
or  obtaining  the  benefit  of  such  decision  other  than 
by  action  :  that  the  plaintiff  has  been  deprived  of  his 
property  by  the  wrongful  act  of  the  defendant,  and  he 
is  not  in  a  position  to  return  the  property  as  directed  by 
the  order  of  the  County  Court  Judge  ;  that  if  the  de- 
fendant has  any  defence  he  should  be  obliged  to  plead  the 
same  ;  and  on  other  grounds  disclosed  in  the  affidavits 
and  papers  filed. 

The  papers  filed  shewed  that  defendant  was  bailiff  of  the 
twelfth  Division  Court  of  the  County  of  Wellington  :  that 
he  received  several  writs  of  attachment  from  the  said  Di- 
vision Court,  and  on  the  7th  of  December,  1869,  he  took, 
among  other  goods,  2  steers,  1  heifer,  6  sheep,  1  cow,  1  colt, 
and  85  bags  of  wheat,  as  the  property  of  the  attachment 
debtors  ;  that  seven  days  after  seizure  the  plaintifi' claimed 
the  property  particularly  described  as  his.  An  interpleader 
summons  was  thereupon  issued  by  the  clerk  of  the  Division 
Court,  and  served  on  the  plaintiff  on  the  6th  January,  1870, 
upon  and  to  which  the  plaintiff  appeared  to  support  his  claim. 

The  Judge  of  the  Court  made  his  order  in  these  words  : 
"  I  adjudge  that  the  claimants  have  no  claim  to  the  waggon 
or  fanning  mill  seized,  and  that  the  same  are  liable  to  be 
sold  under  the  execution  in  favor  of  W.  C.  Wortley.  And 
I  order  that  the  remainder  of  the  property  seized  be  re- 
turned to  the  claimants,  and  that  the  costs  of  this  proceed- 
ing shall  be  taxed,  and,  that  the  same  shall  be  paid  out  of  the 
proceeds  of  the  property  above  mentioned  when  sold  by 
the  bailiff* ;  that  the  claimants  shall  have  no  costs  ;  and 
that  no  damages  have  been  claimed  by  the  claimants.  21st 
February,  1870." 
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On  or  about  the  29th  December,  1869,  the  defendant 
was  served  with  a  notice  of  action  intended  to  be  brought 
by  the  plaintiff*  and  on  the  25th  of  February  thereafter 
this  action  was  commenced.  A  declaration  herein  was  filed 
on  the  26th  May  last,  and  had  been  served.  The  count  was 
in  trover,  alleging  that  the  defendant  wrongfully  deprived 
the  plaintiff'  of  the  use  and  possession  of  the  articles  claimed 
by,  and  ordered  to  be  given  up  to  the  plaintiff,  and  for  the 
conversion  of  them. 

The  plaintiff  filed  an  affidavit,  stating  that  after  the  ad- 
judication of  the  County  Court  Judge,  and  before  the  com- 
mencement of  this  suit,  he  demanded  the  property  in  ques- 
tion from  the  defendant ;  the  defendant  said  he  could  not 
return  it,  as  he  had  sold  it,  and  unless  the  plaintiff  accepted 
what  defendant  said  were  the  proceeds  of  the  sale  he,  plain- 
tiff, could  get  nothing  ;  that  the  plaintiff  declined  to  accept 
the  sum  offered,  as  it  was  not  one-fourth  of  the  value  of  the 
property,  but  said  he  would  accept  the  value  of  the  property. 

The  above  are  the  facts  which  were  before  the  Clerk  of 
the  Crown  and  Pleas  in  Chambers,  and  he  made  an  order 
to  the  following  effect  : 

"  It  appearing  to  me  that  the  defendant,  as  to  the  seizure 
by  him  as  a  Division  Court  bailiff  of  the  goods  in  the  de- 
claration mentioned,  is  protected  by  the  Interpleader  pro- 
ceedings and  by  the  judgment  therein  of  the  learned  Judge 
of  the  County  Couj't,  I  do  order  that  the  plaintiff  be  re- 
strained from  relying  at  the  trial  of  this  cause  upon  the 
seizure  of  the  said  goods  by  the  defendant  as  such  bailiff  as 
a  conversion  thereof,  and  as  respects  proceedings  for  or  in 
respect  of  the  said  seizure  this  action  be  stayed.  But 
nothing  herein  shall  be  taken"  to  restrain  the  plaintiff",  if  he 
legally  can  or  may,  from  shewing  a  sale  of  the  said  goods 
by  the  defendant  or  his  agents,  or  the  non-delivery  thereof 
by  the  defendant,  or  his  refusal  to  deliver  the  same  to  the 
plaintiff*  after  the  said  judgment  in  the  Interpleader  pro- 
ceedings, as  evidence  of  a  conversion  of  the  goods  by  defen- 
dant. And  I  do  order  that  the  plaintiff  have  leave,  if  he 
shall  be  so  advised,  to  add  a  count  to  his  declaration  alleg- 
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ing  the  non-delivery  of  the  goods  or  the  refusal  to  deliver 
the  same  according  to  the  said  judgment  as  a  breach  of 
duty  on  defendant's  part." 

In  addition  to  these,  proceedings  the  following  further 
affidavits  were  filed  on  the  motion  for  and  on  the  argument 
of  the  rule. 

The  plaintiff's  affidavit  stated  that  before  the  defendant 
took  any  proceedings  for  an  Interpleader  he  had  handed 
over  the  said  goods  seized  by  him  to  the  clerk  of  the  Divi- 
sion Courts,  and  they  were  sold  by  the  Division  Court 
clerk  before  the  County  Judge  made  the  order  for  the 
return  of  the  said  goods  to  the  plaintiff.  The  affidavits  for 
defendant  stated,  that  the  plaintiff  at  the  time  of  the  Inter- 
pleader trial  was  well  aware  his  goods  had  been  sold,  and 
was  present  at  the  sale. 

McGregor  and  Guthrie  shewed  cause.  The  sections  of 
the  Division  Courts  Act,  Consol.  Stat.  U.  C.  ch.  19,  to  be 
considered  are  175,  208,  and  213.  The  defendant  as  bailiff 
is  entitled  to  protection  in  this  Court  by  reason  of  the  ad- 
judication on  the  interpleader  proceedings  :  Washington 
V.  Wehh,  16  U.  C.  R.  232,  is  in  point.  The  protection  ap- 
plies as  well  when  the  action  is  brought  after  the  Inter- 
pleader adjudication,  as  where  an  action  has  been  brought 
before  and  is  pending  at  the  time  of  adjudication.  If 
the  statute  did  not  apply  in  both  cases,  the  claimant 
could  always  avoid  the  adjudication  and  defeat  the  statute 
by  delaying  his  action  until  after  the  interpleader  pro- 
ceedings were  terminated.  The  plaintiff  knew  at  the  time 
of  the  adjudication  his  goods  had  been  sold;  he  was  at 
the  sale  ;  yet  he  said  he  made  no  claim  for  damages  before 
the  Judge,  though  he  was  asked  whether  he  claimed  them 
or  not.  It  was  for  him  to  have  stated  to  the  Judge  that 
his  goods  had  been  sold,  when  he  was  before  the  Judge. 

S.  Richards,  Q.  C,  supported  the  rule.  The  order  of  the 
County  Judge  directs  that  the  property  in  question  be 
returned  to  the  plaintiff.  How  is  he  to  get  it  back,  if  the 
bailiff  refuse  to  deliver  it,  unless  by  action?    Yet  this 
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action  the  Clerk  of  the  Crown  and  Pleas  has  stayed.  This 
Court  has  no  power  to  stay  an  action  commenced  after 
the  adjudication  in  the  interpleader  suit.  The  statute  in 
express  terms  applies  only  to  actions  pending  at  the  time 
of  the  interpleader  suit,  and  such  an  action  is  only  stayed 
by  the  proceedings  in  the  inferior  court  until  such  proceed- 
ings are  determined.  This  Court  in  any  case  can  do  no 
more,  however  liberally  the  statute  be  construed,  than  the 
County  Judge  could  have  done,  and  neither  he  nor  this 
Court  can  compel  the  bailiff  to  restore  the  property  to  the 
plaintiff;  the  remedy  is  by  action.  The  adjudication 
made  is  not  a  judgment  of  the  Division  Court,  and  cannot 
of  course  be  enforced  as  a  judgment. 

The  following  cases  were  referred  to  by  the  Clerk  of 
the  Crown  and  Pleas:  Abbott  v.  Richards,  15  M.  &  W. 
194  ;  H oilier  v.  Laurie,  3  C.  B.  334  ;  Winter  v.  Bartholo- 
meiu,  11  Ex.  704  ;  Cater  v.  Ckignell,  15  Q.  B.  217;  Jones 
V.  Williams,  4  H.  &  N.  706. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

I  was  at  first  strongly  inclined  to  think  that  the  Court 
would  stay  all  actions  brought  after  the  adjudication  by 
the  County  Judge  in  the  Division  Court,  as  well  as  those 
brought  before  or  pending  at  the  time  of  his  adjudication. 

The  wording  of  the  175th  section  of  the  Division  Courts 
Act  does  not  in  words  extend  to  such  subsequent  actions. 
The  language  is,  that  on  the  issuing  of  an  interpleader  sum- 
mons any  action  ivhich  has  been  brought  in  any  of  the 
superior  courts,  or  local  or  inferior  courts,  in  respect  of  such 
claim  shall  be  stayed. 

This  section  is  precisely  the  same  as  that  of  the  Imperial 
Act  9  &  10  Vic,  ch.  95,  sec.  118,  and  under  it,  in  Jones  v. 
Williams,  4  H.  &;  K  706,  the  defendant  applied  to  stay 
proceedings  in  an  action  after  the  adjudication  in  the 
County  Court,  which  had  been  brought  against  him  in 
respect  partly  of  the  matters  which  had  in  fact  been  adju- 
dicated upon.  The  Court  however  declined  to  interfere, 
leaving  the  defendant  to  set  up  his  defence  by  plea. 
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The  Chief  Baron  said :  The  construction  is  far  too 
doubtful  to  warrant  us  in  staying  the  proceedings."  Mar- 
tin, B.,  said :  "  My  impression  is,  that  the  power  to  stay 
proceedings  extends  only  to  actions  brought  before  the 
interpleader  summons  in  the  County  Court,  and  that  the 
question  as  to  the  effect  of  the  adjudication  on  any  action 
afterwards  brought  must  be  raised  by  plea,  and  not  by  an 
application  to  stay  the  proceedings.  The  Court  does  not 
interfere  summarily  except  the  case  is  clear."  Watson,  B., 
said  during  the  argument,  "  The  words  '  thereupon  any 
such  action  which  shall  have  been  brought,'  refer  to  suits 
then  existing." 

In  Cater  v.  Ghignell,  15  Q.  B.  217,  the  point  was  not 
raised,  and  the  other  cases  cited  were  decided  under  the 
interpleader  act,  which  is  more  comprehensive  than  the 
section  in  question. 

Jousiffe  V.  Bayley,  15  L.  T.  N.  S.  219,  Ex.,  is  also  a  case 
where  the  action  was  brought  after  the  adjudication  by  the 
County  Court  Judge,  and  his  adjudication  was  pleaded. 

We  must  follow  these  authorities,  although  but  for  them 
we  should  have  been  disposed  to  hold  that,  inasmuch  as  the 
Judge  has  power  to  summon  the  parties  before  him, 
"  whether  before  or  after  an  action  has  been  brought  against 
such  officer,"  and  to  adjudicate  "  upon  the  claim"  made, 
and  to  make  a  decision  upon  such  claim  which  "  shall  be 
final  and  conclusive  between  the  parties,"  the  Courts 
would  have  given  effect  to  his  decision  by  the  summary 
relief  of  staying  the  proceedings. 

The  rule  will  therefore  be  absolute  to  rescind  the  order 
made  in  chambers,  but  without  costs ;  the  defendant  to 
plead  within  fifteen  days. 

Rule  absolute. 


« 
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During  this  Term  the  following  gentlemen  were  called 
to  the  Bar: — JOSEPH  TiMOLEON  St.  Julien,  Henry 
Francis  Holland,  Edward  Burns,  George  Anthony 
Boomer,  Francis  Arnoldi,  Charles  Allan  Brough, 
Douglas  Sheldon  Smith,  David  Lynch  Scott,  William 
John  Green,  Frederick  George  Augustus  Henderson, 
Walter  Matheson,  Daniel  Wade,  James  Holmes 
Macdonald,  Michael  Houston,  Edward  Handley 
Smythe. 
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HILARY  TERM,  34  VICTORIA,  1871. 

{From  6th  February,  to  ISth  February.) 


Present  : 

The  Hon.  William  Buell  Richards,  C.J. 
Joseph  Curran  Morrison,  J. 
Adam  Wilson,  J. 


Pacaud  v.  MgEwan. 

Refusal  to  assign  replevin  bond — Action  for — Plea,  recovery  by  plaintiff  from 

third  party. 

Declaration,  that  the  defendant,  as  sheriff,  took  from  H.  and  two  sureties 
a  bond  in  $1,800,  conditioned  for  said  H.  prosecuting  with  effect  and 
without  delay  an  action  of  replevin  brought  by  him  against  the  plain- 
tiff: that  H.  did  not  so  prosecute  the  suit,  nor  did  he  make  a  return 
of  the  goods ;  and  that  defendant  refused  to  assign  the  bond  to  the 
plaintiff,  whereby  the  plaintiff  was  hindered  from  suing  on  the  bond, 
and  deprived  of  the  means  of  recovering  the  value  of  the  goods  and 
the  costs,  &c. 

Plea,  as  to  so  much  as  alleges  that  the  plaintiff  is  deprived  of  the  means 
of  recovering  the  value  of  the  goods,  that  the  goods  were  replevied 
by  defendant  from  the  Great  Western  R.  W.  Co.,  and  that  the  plaintiff 
afterwards  recovered  from  said  Company  the  full  value  of  such  goods 
in  an  action  against  them  as  common  carriers,  for  non-delivery  of  said 
goods. 

Held,  on  demurrer,  plea  bad,  for  it  did  not  shew  that  the  plaintiff  was 
not  delayed  in  recovering  the  value  of  the  goods  by  defendant's  refusal 
to  assign,  and  it  was  pleaded  to  damages  only. 

Declaration,  that  one  Moses  E.  Hart,  on  the  3rd  of 
September,  1867,  commenced  an  action  of  replevin  in  this 
Court  against  the  plaintiff,  by  a  writ  issued  out  of  this 
Court  directed  to  the  defendant,  as  sheriff,  and  delivered 
to  him,  whereby  the  defendant  was  commanded  that  he 
should  without  delay  cause  to  be  replevied  to  the  said 
Moses  E.  Hart  certain  goods,  chattels,  and  personal  pro- 
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perty  therein  mentioned,  which  the  said  Hart  alleged 
to  be  of  the  value  of  $600,  and  which  the  plaintiff 
had  taken  and  unjustly  detained,  as  it  was  said ;  and  there- 
upon the  defendant,  so  being  sheriff,  did  take  from  the 
said  Moses  E.  Hart,  Pierre  Eleazar  Pothier,  J ames  Dubois, 
and  Louis  Neveux,  as  responsible  sureties,  a  bond  in  the 
sum  of  $1,800,  conditioned  for  the  said  Hart  prose- 
cuting his  suit  with  effect  and  without  delay  against 
the  plaintiff  for  the  taking  and  unjustly  detaining  the 
said  goods,  chattels,  and  personal  property.  And  thereupon 
the  defendant,  so  being  such  sheriff,  replevied  and  made 
deliverance  of  the  said  goods,  chattels,  and  personal  pro- 
perty to  the  said  Hart.  And  the  said  Hart  did  not 
prosecute  his  said  suit  with  effect  and  without  delay, 
nor  did  he  make  a  return  of  the  said  goods,  chattels, 
and  personal  property,  whereby  the  said  writing  obligatory 
became  and  was  forfeited  to  the  defendant,  and  the  plain- 
tiff became  and  was  entitled  to  have  the  same  assigned  to 
him,  and  applied  to  the  defendant  so  to  assign  the  same, 
but  the  defendant  wholly  neglected  and  refused  so  to  do, 
and  the  plaintifi*  is  thereby  hindered  and  prevented  from 
bringing  an  action  on  the  said  writing  obligatory,  and  is 
deprived  of  the  means  of  recovering  the  value  of  the  said 
goods,  chattels,  and  personal  property,  and  the  costs  in- 
curred by  him  in* the  said  action,  and  has  been  otherwise 
greatly  injured. 

Plea,  as  to  so  much  (tf  the  said  declaration  as  alleges 
that  the  plaintiff  is  deprived  of  the  means  of  recovering  the 
value  of  the  said  goods  and  chattels,  that  the  said  goods  and 
chattels  were  taken  and  replevied  by  the  defendant  from 
the  Great  Western  Railway  Company  of  Canada,  in  whose 
possession  the  same  were  at  the  time  of  the  delivery  of  the 
said  writ  of  replevin  to  the  defendant :  that  the  plaintiff 
afterwards  brought  an  action  against  the  said  Company  as 
common  carriers  in  the  proper  Court  in  that  behalf,  for  the 
non-delivery  by  them  of  the  said  goods,  in  which  action 
such  proceedings  were  had  and  taken  that  the  plaintiff,  by 
the  consideration  and  judgment  of  the  said  Court,  reco- 
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vered  from  the  said  Great  Western  Railway  Company  the 
full  value  of  the  said  goods  so  taken  by  the  defendant 
under  the  said  writ,  and  the  same  has  been  fully  paid  and 
satisfied  to  him  by  the  said  Company. 
Demurrer. 

Burton,  Q.C.,  for  the  demurrer,  cited  B.  &  L.  Prec,  8rd 
ed.,  14 ;  Porter  v.  Izat,  1  M.  &  W.  381. 
No  one  appeared  for  the  defendant. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

The  plea,  though  professing  to  answer  the  allegation  of 
the  plaintiff  that  he  was,  by  the  sheriff's  refusal  to  assign 
the  bond,  deprived  of  the  means  of  recovering  the  value 
of  the  goods,  does  not  shew  that  the  plaintiff  was  not  so 
deprived  of  the  means  of  recovering  them  for  a  consider- 
able time  after  the  forfeiture  of  the  bond,  and  before  he 
finally  recovered  their  value  from  the  Railway  Company. 

The  plea  may  be  a  bar  on  the  merits,  for  a  recovery 
against  a  wrong-doer  to  the  full  value  of  the  goods  vests 
by  operation  of  law  the  property  in  those  goods  in  the 
defendant :  Cooper  v.  Shejpherd,  8  C.  B.  266 ;  although  the 
judgment  remains  still  unsatisfied  Buckland  v.  Johnson, 
15  C.  B.  145;  6  M.  &  G.  640,  note.  But  see  Marston  v. 
Phillips,  9  L.  T.  N.  S.  289. 

Here,  then,  it  is  shewn  the  [plaintiff  is  not  entitled  to 
recover  the  goods,  for  the  title  to* them  is  changed  by  the 
recovery  as  against  all  the  world.  But  the  same  vice  still 
exists  in  the  plea,  that  it  does  not  shew  the  property  was 
so  changed  before  the  forfeiture  of  the  bond,  or  even  before 
the  commencement  of  this  suit. 

The  plea  is  also  bad  as  pleaded  to  the  damages  only. 
The  bond  is  not  one  on  which,  by  the  statute  8  &;  9  Wm. 
III.,  ch.  11,  breaches  need  be  assigned.  A  sufficient  breach 
had  been  already  assigned. 

The  bond,  as  set  out,  contains  nothing  about  making  a 
return  of  the  goods,  though  the  plaintiff  treats  it  as  if  it 
did,  by  alleging  their  non*return.   The  parties  to  the  bond 
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are  not  therefore  liable  on  it  for  the  non-return  of  the 
property,  and  so  the  plaintiff  could  not  be  damnified  by 
being  deprived  by  the  defendant's  act  of  the  means  of 
recovering  the  goods.  The  whole  of  that  may  be  struck 
out,  and  the  plaintiff"  will  still  be  entitled  to  recover. 

There  will  therefore  be  judgment  on  demurrer  for  the 
plaintiff". 

Judgment  for  plaintiff. 


Reqina  v.  Boardman. 

Tavern  and  shop  licenses — Powers  of  Dominion  and  Local  Legislatures — B.  N'. 
A.  Act,  sec.  91,  No.  27  ;  sec.  92,  Nos.  9,  15,  16 — Criminal  law. 

The  Legislature  of  Ontario  having  passed  an  Act  to  regulate  tavern  and 
shop  licenses,  32  Vic.  ch.  32,  under  the  power  given  to  them  by  the 
British  North  America  Act,  1867,  sec.  92,  Nos.  9,  16  :  Held,  that 
they  had  power,  under  No.  15,  to  enact  that  any  person  who,  having 
violated  any  of  the  provisions  of  the  Act,  should  compromise  the 
offence,  and  any  person  who  should  be  a  party  to  such  compromise, 
should  on  conviction  be  imprisoned  in  the  common  gaol  for  three 
months  5  and  that  such  enactment  was  not  opposed  to  sec.  91,  No. 
27,  by  which  the  criminal  law  is  assigned  exclusively  to  the  Dominion 
Parliament. 

The  prisoner  had  complained  of  one  George  Lindsay  for 
selling  ale  by  retail  without  having  obtained  a  license 
authorizing  him  so  to  do,  and  he  compromised  the  matter 
with  Lindsay  by  receiving  $20,  and  a  further  sum  of  $5  for 
expenses.  The  chief  constable  of  the  City  of  Toronto 
made  a  complaint^  against  Boardman-  for  compromising, 
settling,  and  compounding  the  said  offence,  with  a  view  of 
stopping  or  having  the  same  dismissed  for  want  of  prosecu- 
tion, on  which  the  prisoner  was  convicted,  and  sentenced  to 
three  months  imprisonment  in  the  common  gaol. 

The  prisoner  having  been  brought  up  by  habeas  corpus, 
Harrison,  Q.C.,  moved  for  his  discharge  out  of  custody,  on 
the  ground  that  the  Local  Legislature  of  the  Province  of 
Ontario  had  no  power,  in  passing  an  Act  to  regulate 
tavern  and  shop  hcenses— 32  Vic.  ch.  32 — to  declare, 
under  sec.  39,  that  "  any  person  who,  having  violated 
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any  of  the  provisions  of  this  Act,  shall  compromise,  com- 
pound, or  settle,  or  shall  offer  or  attempt  to  compromise, 
compound,  or  settle  the  offence  with  any  person  or  persons, 
with  the  view  of  preventing  any  complaint  being  made  in 
respect  thereof,  or  if  complaint'  shall  have  been  made  with 
the  view  of  getting  rid  of  such  complaint  or  of  stopping  or 
having  the  same  dismissed  for  want  of  prosecution  or  other- 
wise, shall  be  guilty  of  an  offence  under  this  Act,  and,  on 
conviction  thereof,  shall  be  imprisoned  at  hard  labour  in  the 
common  gaol  of  the  County  in  which  the  offence  was  com- 
mitted for  the  period  of  three  calendar  months." 

Section  33  :  Every  person  who  shall  be  concerned  in  or 
be  a  party  to  the  compromise,  composition,  or  settlement 
mentioned  in  the  next  preceding  section,  shall  be  guilty  of 
an  offence  under  this  Act,  and,  on  conviction  thereof,  shall 
be  imprisoned  at  hard  labour  in  the  common  gaol  of  the 
County  in  which  the  offence  was  committed  for  the  period  of 
three  calendar  months." 

Scott,  on  behalf  of  the  Attorney-General,  shewed  cause 
against  the  discharge  of  the  defendant,  and  contended  that 
the  other  provisions  of  the  32  Vic.  ch.  32  being  clearly 
within  the  authority  given  to  the  Ontario  Legislature,  under 
the  British  North  America  Act,  1867,  sec.  92,  Nos.  9,  16, 
they  had  power,  by  No.  15,  for  the  purpose  of  enforcing  such 
provisions,  to  pass  the  clauses  complained  of. 

Harrison,  Q.  C,  contra,  urged  that  the  effect  of  sec.  32 
being  to  create  an  offence  punishable  by  hard  labour,  in  other 
words,  a  crime,  it  was  an  enactment  relating  to  the  criminal 
law,  a  subject  exclusively  assigned  to  the  Dominion  Parlia- 
ment, and  therefore  beyond  the  power  of  the  Local  Legis-  ^ 
lature.  He  cited  In  re  Lucas  and  McCrlashan,  29  U.  C.  R. 
81,  and  the  cases  there  referred  to  ;  Butt  v.  Gonant,  1  B  &  B. 
574-5  ;  Regina  v.  Mason,  17  C.  P.  534 ;  In  re  Meyers 
and  Wonnacott,  23  U.  C.  R.  611. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 
By  the  British  North  America  Act  of  1867,  sec.  91,  the 
Dominion  Parliament  has  power  to  make  laws  for  the  peace, 
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order,  and  good  government  of  Canada,  in  relation  to  all  mat- 
ters not  coming  within  the  classes  of  subjects  by  that  Act 
assigned  exclusively  to  the  Legislatures  of  the  Provinces ; 
and  for  greater  certainty,  but  not  so  as  to  restrict  the  gene- 
rality of  the  terms  in  the  section,  it  was  declared  that,  not- 
withstanding anything  in  that  Act,  the  exclusive  legisla- 
tive authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  subjects  next  therein- 
after enumerated,"  and  amongst  them,  No.  27,  "The  cri- 
minal law,  except  the  conatitution  of  courts  of  criminal 
jurisdiction,  but  including  the  procedure  in  criminal  matters." 

Under  the  head  of  "  exclusive  powers  of  Provincial  Legis- 
latures," by  sec.  92,  it  is  provided,  that  in  each  Province 
the  Legislatures  may  exclusively  make  laws  in  relation  to 
matters  coming  within  the  classes  of  subjects  next  therein- 
after enumerated,  and  amongst  other  things.  No.  9,  "  Shop, 
saloon,  tavern,  auctioneer,  and  other  licences  in  order  to  the 
raising  of  a  revenue  for  provincial,  local,  or  municipal  pur- 
poses." And,  No.  15,  "  The  imposition  of  punishment  by 
fine,  penalty,  or  imprisonment,  for  enforcing  any  law  of  the 
Province  made  in  relation  to  any  matter  coming  within  any 
of  the  classes  of  subjects  enumerated  in  that  section." 
And,  16,  "  Generally  all  matters  of  a  merely  local  or  pri- 
vate nature  in  the  Province." 

There  seems  no  reasonable  doubt  that  under  sec.  92  and 
Nos.  9  and  16,  the  Local  Legislature  not  only  had  power 
but  the  exclusive  right  to  legislate  in  relation  to  shop, 
tavern,  auctioneer,  and  other  licences,  in  order  to  raise  a 
revenue. 

It  seems  equally  clear  that  they  had  the  right  to  impose 
punishment  by  fine,  penalty,  or  imprisonment  for  enforcing 
any  law  properly  passed  by  them  on  matters  within  their 
exclusive  jurisdiction. 

Mr.  Harrison  in  his  argument  referred  to  Lucas  v.  Mc- 
Glashan^  decided  in  this  Court,  and  the  authorities  there 
cited  and  referred  to,  to  shew  that  when  a  penalty  is  im- 
posed on  a  defendant  as  a  punishment  for  the  violation  of 
an  Act  of  Parliament,  not  imposed  for  private  purposes,  but 
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for  public  objects,  and  when  such  penalty  is  recoverable  in 
a  summary  way  before  a  justice  of  the  peace,  who  may 
commit  the  offender  to  the  common  gaol  until  the  penalty  is 
paid,  that  the  offence  which  may  be  punished  in  such  a 
manner  is  a  crime,  and  if  so  a  fortiori  it  is  a  crime  when 
the  punishment  is  imprisonment  in  the  common  gaol  and  not 
a  fine  at  all.  And  the  argument  was  then  pushed  to  the 
full  extent,  that  the  decided  cases  shewing  that  an  offence  so 
created  is  a  crime,  the  law  creating  it  must  be  a  criminal 
law,  and  under  the  Dominion  Act  the  power  to  pass  criminal 
laws  is  exclusively  in  the  Dominion  Parliament. 

But  there  can  be  no  doubt  that  it  was  intended  that  the 
Local  Parliament  should  not  only  have  power  but  the  exclusive 
right  to  legislate  on  some  subjects,  and  to  impose  punishment 
by  way  of  fine  and  imprisonment  for  enforcing  the  laws 
they  may  make  in  relation  to  those  subjects.  We  think 
we  must  therefore  come  to  the  conclusion  that  when  the 
Imperial  Parliament  used  the  words,  "  The  Criminal  Law" 
and  "  including  the  procedure  in  criminal  matters"  in  the 
British  North  America  Act  they  did  not  mean  that  the  Local 
Legislature  had  not  the  power  to  legislate  so  as  to  punish 
by  fine  or  imprisonment,  with  the  view  of  enforcing  the 
laws,  when  such  power  is  expressly  given  by  that  Act. 

The  conclusion  which  we  may  properly  arrive  at  is,  that 
they  shall  have  the  exclusive  power  to  legislate  in  this 
way  in  those  matters  in  which  power  is  not  given  to  the 
Local  Legislature  to  legislate. 

In  The  Attorney  General  v.  Madloff,  10  Ex.  96,  Baron 
Martin  says:  There  are -many  crimes,  properly  so  called, 
which  are  liable  to  be  punished  on  summary  conviction. 
But  there  are  a  vast  number  of  acts  which  in  no  sense  are 
crimes,  which  are  also  so  punishable  ;  such,  for  instance,  as 
keeping  open  public  houses  after  certain  hours,  and  a  variety 
of  breaches  of  police  regulations,  which  will  readily  occur 
to  the  mind  of  any  one.  The  bringing  tobacco  into  this 
kingdom  is  of  itself  a  perfectly  innocent  act  ;  but  the 
requirements  of  the  public  revenue,  which  induce  the  Legis- 
lature to  impose  a  very  high  duty  upon  this  article,  probably 


REGINA  V.  BOARDMAN. 


557 


render  it  raa^tter  of  necessity  that  the  bringing  it  into  the 
kingdom  without  payment  of  the  duty  should  be  subjected 
to  a  penalty.  Bat  this  cannot  aifect  or  alter  the  intrinsic 
and  essential  nature  of  the  act  itself,  and  it  seems  to  me 
that  it  cannot  be  denominated  a  '  crime,*  according  to  the 
ordinary  and  common  usage  of  language,  and  the  under- 
standing of  mankind." 

I  refer  to  this  language,  not  as  shewing  that  the  case  in 
our  own  Court  and  those  there  cited  were  not  properly 
decided,  but  as  indicating  the  popular  idea  of  criminal  law, 
in  which  view  it  may  have  been  used  in  the  statute.  The 
cases  referred  to  by  my  brother  Wilson  in  Lucas  v. 
McG-lashan  shew  the  extreme  length  to  which  the  definition 
of  crimes  and  criminal  law  and  civil  proceeding  may  be 
carried,  such  as  parties  being  indicted  for  non-payment  of 
assessments  which  tlie  statute  makes  it  obligatory  on  them  to 
pay :  Regina  v.  SutcUffe,  13  Q.  B.  833.  An  innkeeper  may 
be  indicted  for  not  receiving  a  guest  at  his  inn,  he  having  no 
lawful  excuse  for  his  refusal :  Bex  v.  Ivens,  7  C.  &  P.  213. 
!lnd  it  is  said  to  be  the  test  of  an  act  being  a  crime  whether 
an  indictment  will  lie  for  it :  Bancroft  v.  Mitchell,  L.  R.  2 
Q.  B.  549;  Begina  v.  Master,  L.  R.  4  Q.  B.  289,  per 
Mellor,  J.  The  old  appeal  of  murder  was  a  civil  proceeding, 
though  the  defendant  was  hanged  if  the  verdict  was  found 
against  him  :  Ashford  v.  Thorntoyi,  1  B.  &  Al.  405. 

These  cases  shew  the  difficulty  of  construing  the  British 
North  America  Act  in  the  rigidly  tephnical  manner  that 
we  were  pressed  to  do  on  argument. 

The  Local  Legislature  then  having  the  exclusive  right  to 
legislate  in  relation  to  shop  and  tavern  licenses,  &c.,  and 
having  power  to  impose  punishment  by  fine  or  imprison- 
ment for  enforcing  that  law,  to  encourage  prosecutions  for 
breaches  of  the  law,  and  as  a  means  of  enforcing  it,  gives  the 
informers  or  prosecutors  a  share  of  the  pecuniary  penalties 
that  may  be  recovered  for  such  breaches  of  the  law,  and  with 
a  like  object,  to  secure  the  enforcement  of  the  law.  By  the 
32nd  section  they  provide  for  the  imprisonment,  at  hard 
labour  in  the  common  gaol,  of  any  person  who  had  violated 
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the  statute,  who  should  compound  or  settle  the  offence  with 
any  person  with  a  view  of  stopping  the  prosecution  or 
getting  rid  of  the  complaint.  And  by  the  33rd  section  they 
provide  a  punishment  for  every  person  who  shall  be  con- 
cerned in,  or  be  a  party  to  such  compromise  or  settlement. 

This  all  seems  to  us  to  be  within  the  reasonable  scope  of  the 
powers  conferred  on  the  Local  Legislature.  What  has  been 
done  by  this  section  was  done  with  a  view  of  effectually 
enforcing  the  law  which  they  had  the  power  to  make,  and 
which  seems  to  be  a  matter  of  a  merely  local  character. 

If  the  Local  Legislature  were  to  pass  a  general  law  for- 
bidding the  compounding  or  settling  of  the  offence  by  any 
person  who  had  been  guilty  of  a  violation  of  local  statutes,  and 
declaring  the  same  to  be  a  misdemeanor  for  which  the  party 
could  be  indicted  and  punished  by  fine  and  imprisonment, 
that  might  with  more  propriety  be  considered  as  passing  a 
criminal  law  and  regulating  the  procedure  in  it.  But  in 
this  case  it  seems  not  an  unreasonable  mode  of  ensuring  the 
proper  enforcement  of  the  primary  object  of  the  law,  tlje 
preventing  of  parties  from  exercising  the  calling  of  shop, 
saloon,  or  tavern  keeper,  without  obtaining  and  paying  for 
the  proper  license  for  that  purpose. 

The  object  of  giving  half  the  penalty  to  the  informer  was 
clearly  with  a  view  of  enforcing  the  law  by  the  conviction 
and  punishment  of  those  who  violated  it,  and  the  punish- 
ment of  those  who  prevented  the  enforcement  of  the 
law  by  compromising  the  proceedings  taken,  or  which 
might  <fe  taken,  to  enforce  it,  is  for  the  same  object,  and 
seems  not  unreasonable  to  secure  obedience  to  the  law  which 
they  had  the  power  to  make. 

We  think  the  prisoner  should  be  remanded  for  the, 
remainder  of  his  term  of  imprisonment. 


Prisoner  remanded. 
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Great  Western  Railway  Company  v.  McEwan. 

Trespass  for  goods — Jus  teriii — Sheriff. 

In  trespass  for  taking  goods  it  appeared  that  the  goods  came  to  the  plain- 
tiffs' warehouse  at  Windsor  consigned  to  ane  P.,  and  were  seized  there 
by  defendant  under  a  writ  of  Keplevin  sued  out  against  P.  by  one  H.; 
P.  asserted  that  he  had  bought  the  goods  from  H.,  which  H.  denied, 
and  the  Judge  before  whom  the  case  was  tried,  without  a  jury,  found 
that  the  goods  belonged  to  H.  Held,  that  the  defendant,  not  being  a 
mere  wrongdoer,  was  at  liberty  to  dispute  the  plaintiff's'  title,  and  set 
up  the  title  of  H.,  under  a  plea  of  not  possessed,  and  that  he  was 
therefore  entitled  to  a  verdict  on  the  finding. 

Trespass  for  seizing  and  taking  the  plaintiffs'  goods. 

Pleas.  1.  Not  guilty.  2.  Goods  not  the  plaintiffs'.  Issue. 

The  special  plea  and  subsequent  pleadings  were  before 
disposed  of  on  demurrer  {a). 

The  cause  was  tried  before  Hagarty,  C.  J.,  C.  P.,  at  the 
Fall  Assizes  of  1869,  at  Sandwich,  without  a  jury,  when  he 
gave  a  verdict  for  the  plaintiffs  with  $630.90  damages. 

It  was  proved  that  the  goods  arrived  at  the  plaintiffs' 
warehouse  at  Windsqr  in  August  1867,  directed  to  Pacaud, 
and  that  the  defendant  took  the  goods  under  a  writ  of  re- 
plevin sued  out  by  one  Moses  E.  Hart  against  Pacaud,  and 
placed  in  the  defendant's  hands  as  sheriff  to  be  executed. 
The  goods  were  taken  by  defendant  on  the  7th  September, 
1867,  from  the  plaintiffs'  agent  at  Windsor.  Pacaud  some 
time  before  the  sheriff 's  seizure  paid  the  plaintiffs  the  freight 
and  desired  them  to  keep  the  goods  for  him.  The  value  of 
the  goods  was  proved,  and  the  amount  of  freight  paid. 

The  defence  was  as  follows  : — 

Pierre  Pothier  said  :  "  I  know  Hart,  he  lives  in  Lower 
Canada  ;  I  was  Hart's  agent ;  Pacaud  came  to  Three  Rivers 
from  Michigan  ;  I  said  I  was  going  to  make  auction  in  the 
country  of  some  goods  of  Hart's  ;  he  said  if  I  would  go  to 
Ionia,  Michigan,  I  could  sell  them  well;  I  resolved  to  go, 
but  was  not  ready  at  once  :  he  said  he  was  going,  and  if  I 

(a)  See  Great  Western  R.  W.  Co.  v.  McEwan,  28  U.  C.  R.  528, 
where  the  action  is  erroneously  stated  as  being  replevin  instead  of 
trespass. 
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gave  him  the  goods  he  would  deliver  them  to  me  in  Windsor, 
and  they  would  be  ready  for  me ;  he  left,  and  waited  at 
Montreal  for  me  ;  I  followed  ;  I  sent  the  goods  to  Montreal, 
consigned  to  Pacaud  ;  I  don't  know  how  they  got  on  to 
Windsor ;  I  started  and  met  him  in  Montreal,  and  he  and  I 
started  for  Windsor,  the  goods  having  gone  on  before ;  we 
came  to  Windsor  and  crossed  to  Detroit;  he  went  on  to  Ionia, 
saying  he  would  return  ;  he  came  in  a  couple  of  days ;  I 
told  him  the  goods  were  here ;  he  told  me  I  must  give  him 
money  to  pay  the  freight ;  he  asked  me  for  an  invoice,  as 
the  plaintiffs  would  require  it  before  they  gave  up  the  goods 
to  him  ;  I  did  so  ;  I  did  not  know  the  contents  of  the  casks  ; 
I  never  sold  them  to  him  ;  he  never  was  the  owner  ;  I  ex- 
pected the  goods  were  to  be  sold  by  me  by  auction  at  any 
place;  he  claimed  the  goods  as  his;  I  was  here  when 
Pacaud  telegraphed  not  to  deliver  the  goods  to  any  one  but 
himself;  I  demanded  the  goods  from  the  plaintiffs;  they 
would  not  deliver  them  to  me,  as  my  name  was  not  Pacaud ; 
I  got  the  replevin  issued,  and  went  with  the  defendant  to 
get  them,  and  I  authorized  him  to  take  them ;  defendant 
delivered  them  to  me. 

In  cross-examination  he  said  :  '-'I  was  a  witness  at  Detroit 
on  the  trial  of  a  suit  brought  by  one  Hall  against  these 
plaintiffs,  who  lost  the  suit  (objected  to) ;  I  never  sold  to 
Pacaud  ;  I  made  the  invoice  because  he  said  he  could  not 
otherwise  get  the  goods  here  ;  I  thought  he  would  do  right, 
and  would  afterwards  give  me  the  goods  ;  I  gave  him  the 
invoice  and  money  to  pay  the  freight ;  the  goods  came  from 
our  cellar  at  Three  Rivers  ;  they  were  Hart's  property ;  I  ^ 
am  the  man  mentioned  in  document  produced"  (as  to  charac- 
ter, certificate  of  conviction  for  obtaining  goods  with  intent 
to  defraud)  "  the  goods  left  Three  Rivers  with  Pacaud  on 
Friday ;  I  followed  to  Montreal,  leaving  home  on  Sunday." 

For  the  plaintiffs,  in  reply,  Q-eorge  E,  Bastedo  said :  "I 
am  post-master  at  St.  Maurice,  twelve  miles  from  Three 
Rivers,  and  a  merchant;  I  remember  being  in  Hart's  store  at 
Three  Rivers  with  Pacaud  ;  Pothier  was  in  a  back  room  in 
the  shop  ;  Pacaud  went  back  to  him ;  Pothier  offered  to  sell 
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to  me  on  credit  for  a  year  ;  I  said  if  I  bought  I  did  not 
want  to  pay  to  Hart,  but  to  him  ;  he  said,  Pay  me,  it  is  my 
own  business  ;  we  went  to  the  cellar ;  he  told  Pacaud  he 
could  take  the  syrup  and  tobacco  ;  Pacaud  said  he  would  ; 
Pacaud  took  tobacco  and  cigars  in  box,  and  Pothier  marked 
down  the  goods  on  a  paper  on  his  desk;  it  was  like  an  account; 
he  shewed  Pacaud  the  liquors  in  the  cellar ;  he  said  to  him 
the  brandy  was  good,  and  he  could  sell  it  well  in  the  United 
States,  if  he  could  pass  it ;  I  understood  Pacaud  was  to  buy 
these  goods,  and  that  Pothier  was  selling  them  ;  I  heard 
nothing  as  to  the  price,  they  did  not  speak  of  prices  before 
me  ;  I  bought  tobacco  and  syrup  at  prices  named  by  Pothier, 
and  Pacaud  knew  the  prices,  but  I  bought  no  brandy  or 
sherry ;  Pothier  also  offered  me  liquors  ;  I  don't  remember 
the  price,  nor  do  I  think  he  told  me." 

In  cross-examination  he  said  :  "  Pacaud  is  my  brother-in- 
law  ;  he  told  me  I  could  g6t  credit  for  goods  from  Pothier  ; 
I  bought  forty  odd  dollars'  worth  from  him;  I  heard  nothing 
said  as  to  taking  goods  to  Michigan  to  be  auctioned ;  Pothier 
said  to  Pacaud,  pointing  to  tobacco,  syrup,  and  brandy, 
'  these  are  the  goods  you  ought  to  take  with  you' ;  I  did  not 
read  the  paper  Pothier  wrote  at  the  desk  ;  he  read  the  names 
of  the  articles  put  in  a  box  to  be  sent  to  the  United  States, 
so  they  both  said  ;  I  cannot  remember  the  articles  ;  there  - 
were  cigars  I  know  with  them  ;  if  I  had  heard  nothing  from 
Pacaud  I  would  have  supposed  Pothier  was  trying  to  sell 
goods  to  Pacaud  ;  I  saw  a  load  of  liquors  going  away  from 
Pothier's  to  steamboat;  two  loads  went  so;  barrels  were 
there."  The  witness  finally  said,  that  apart  from  what 
Pacaud  told  him  he  would  not  say  if  the  goods  were  sold  to 
Pacaud  or  not. 

The  learned  Chief  Justice  ruled  as  follows  :  "  I  have  some 
hesitation  as  to  the  facts,  but  as  the  case  stands,  I  find  the 
goods  were  really  Hart's  goods  ;  that  Pacaud,  as  far  as  the 
plaintiffs  were  concerned,  was  primd  facie  the  owner,  hold- 
ing the  invoice,  and  being  the  consignee." 

The  verdict  was  then  entered  for  the  plaintiffs,  as  before 
stated,  with  leave  to  defendant  on  the  evidence,  law,  and 
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finding,  to  move  to  reduce  the  damages  to  a  nominal  sum,  or 
to  enter  the  verdict  for  the  defendant,  if  the  Court  should  be 
of  opinion  the  defence  was  made  out. 

In  Michaelmas  Term,  1869,  O'Connor  obtained  a  rule 
calling  on  the  plaintiffs  to  shew  cause  why  the  damages  should 
not  be  reduced,  or  a  verdict  entered  for  the  defendant,  pur- 
suant to  such  leave. 

In  Hilary  Term,  1870,  Anderson  shewed  cause.  The 
defendant  as  sheriff,  when  acting  under  the  writ  of  replevin, 
was  not  the  agent  of  or  for  the  third  person,  Hart,  whose 
title  he  sets  up  as  against  Pacaud  and  the  plaintiffs,  but  the 
officer  of  the  Court.  The  replevin,  too,  was  procured  not  by 
Hart,  the  alleged  owner,  but  by  Pacaud  his  agent,  who  had 
power  to  sell  and  to  forward  the  goods.  The  defendant  can- 
not however,  be  permitted  to  set  up  the  jus  tertii  at  all, 
because  the  self-same  facts  which  were  proved  at  the  trial 
were  held  to  constitue  no  defence  when  set  up  as  a  plea  : 
areat  Western  R.  W.  Co.  v.  McEwan,  28  U.  C.  R.  528  ; 
and  Biddle  v.  Bond,  6  B.  &  S.  225 ;  11  Jur.  N.  S.  425. 

Robinson,  Q.C.,  supported  the  rule.  The  evidence  shewed 
the  goods  belonged  to  Hart,  who,  by  Pothier,  sued  out  the 
writ  of  replevin  against  Pacaud,  under  which  the  sheriff 
delivered  the  goods  to  Pothier  for  Hart.  There  was  evidence 
therefore  of  a  better  title  than  the  plaintiffs  had,  and  that 
the  sheriff  acted  under  that  better  title.  This  the  sheriff 
might  shew  to  defeat  the  plaintiffs'  recovery.  A  carrier 
may  set  up  the  jus  tertii  without  authority  of  the  owner,  if 
the  person  who  claims  the  goods  has  obtained  them  by  fraud: 
Angell  on  Carriers,  sees.  335,  336  ;  Sheridan  v.  The  New 
Quay  Co.,  4  C.  B.  N.  S.  618,  649;  B.  ^  L.  Prec,  3rd  ed.,  229, 
293,  717,  and  cases  there  cited. 

Wilson,  J. — It  appears  from  the  evidence  thai  Hart  was 
originally  the  owner  of  the  goods,  and  that  Pothier  was 
Hart's  agent  to  sell  them. 

Pothier  sent  the  goods  by  some  arrangement  between  him 
and  Pacaud  from  Hart's  place  of  business  at  Three  Rivers, 
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consigned  to  Pacaud  at  Montreal.  They  were  afterwards 
sent  on  to  Windsor,  by  whom  Pothier  did  not  know,  but  by 
the  arrangement  before  referred  to  they  were  to  have  been 
delivered  to  him  by  Pacaud  at  Windsor.  The  further  con- 
signment of  the  goods  to  Windsor,  and  their  arrival  there, 
were  plainly  therefore  in  pursuance  of  the  original  design 
betwen  these  two. 

Pothier  must  have  taken  or  appropriated  the  goods  frau- 
dulently and  criminally  to  his  own  use,  or  he  and  Pacaud 
must  have  done  so ;  or  he  must  have  sold  the  goods  to 
Pacaud. 

He  was  convicted  in  the  Province  of  Quebec,  in  1868,  of 
obtaining  the  goods  with  intent  to  defraud,  and  he  denied 
positively  ever  having  sold  the  goods  to  Pacaud. 

If  the  goods  had  not  been  sold  to  Pacaud,  they  were  still 
the  property  of  Hart,  and  he  could  claim  them  from  the 
plaintiffs  while  they  had  them  in  their  warehouse  at  Windsor: 
Wilson  V.  Anderton,  1  B.  Ad.  450.  And  if  the  plaintiffs 
refused  to  deliver  the  goods  on  demand,  their  refusal  would 
be  evidence  of  a  conversion,  for  which,  under  our  statute, 
proceedings  in  replevin  might  have  been  taken  against  them. 

That  was  not  done,  though  the  goods  were  taken  from 
them  by  authority  of  the  writ  sued  out  against  Pacaud. 
Such  a  taking  it  was  determined  by  this  Court  could  not  be 
justified,  for  it  was  not  by  process  against  the  plaintiffs,  (a) 

Whose  property  the  goods  were,  was  not  determined 
on  demurrer  :  that  question  has  still  to  be  settled. 

It  is  of  course  quite  clear  that  if  the  goods  were  really 
sold  to  Pacaud,  Hart  had  no  business  to  take  them  from  the 
plaintiffs  ;  and  he,  if  he  actually  intervened,  and  the  sheriff, 
who  it  has  been  said  exceeded  his  authority,  would  be  an- 
swerable to  the  plaintiffs  as  bailees  for  the  value  of  the 
goods.   That  is  not  disputed. 

What  it  is  that  is  asserted  is,  that  Hart  did  not  sell  the 
goods  at  all ;  that  Pacaud  had  no  rightful  property  in  them, 
and  that  when  they  were  taken  from  the  plaintiffs  under  the 
replevin  they  were  still  the  goods  and  property  of  Hart. 

(a)  See  Great  Western  U.  W.  Co.,  v.  McEwan,  28  U.  C.  R.  528. 
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If  this  be  so,  the  plaintiffs  have  no  right  to  recover  in  the 
suit. 

The  learned  Chief  Justice  said  he  had  some  hesitation  as 
to  the  facts,  but  he  found  the  goods  were  really  the  goods  of 
Hart,  though  so  far  as  the  plaintiffs  were  concerned  Pacaud 
was  the  primd  facie  owner  of  them. 

This  in  my  opinion  is  equivalent  to  a  finding  for  defen- 
dant. 

If  Pothier,  or  Pothier  and  Pacaud  together,  got  the  goods 
by  felony,  Hart  might  still  follow  them  in  the  hands  of  a 
third  person,  though  he  had  not  prosecuted  the  offender  or 
offenders  :  White  v.  Spettigue  13  M.  &  W.  603 ;  Stone  v. 
Marshy  6  B.  &  C.  551.  So  Hart  might  also  repossess 
himself  of  them  by  force  sufficient  for  the  purpose,  without 
process  at  all :  Blades  v.  Eiggs,  10  C.  B.  *K  S.  713. 

The  plaintiffs  as  warehousemen  or  bailees  can  have  no 
better  title  than  their  bailor  had  ;  they  could,  after  notice  to 
them  by  Hart  of  his  title  and  demand  made  upon  them  by 
him,  have  set  up  his  title  against  Pacaud's  claim  :  Sheridan 
V.  The  New  Quay  Co.,  4  C.  B.  N.  S.  618,  649  ;  Thome  v. 
Tilbury,  3  H.  &  N.  534  ;  Biddle  v.  Bond,  11  Jur.  N.  S. 
425. 

It  is  always  open  to  the  sheriff,  when  sued  by  one  whose 
title  he  denies  to.  the  goods  he  has  seized,  to  traverse  the  plain- 
tiff's  property  in  the  goo  ls.  If  the  action  is  by  the  execution 
debtor  the  justification  would  be  under  the  writ ;  if  by  a 
third  person  the  defence  must  and  can  only  be  by  a  traverse 
of  the  plaintiffs' property :  Harrison  v.  Dixon,  12  M.  &  W. 
142. 

It  is  not  permitted,  as  a  general  rule,  to  a  mere  wrong- 
doer to  set  up  the  rights  of  third  persons  ;  but  the  sheriff 
is  not  a  mere  wrong-doer,  as  the  previous  case  shews,  and  also 
Leake  v.  Loveday,  4  M.  &  G.  972. 

This  is  a  very  unfortunate  matter  altogether,  for  the 
plaintiffs  have  in  fact  been  sued  by  one  Hall,  the  purchaser 
from  Pacaud,  in  the  United  States  Courts,  and  been  com- 
pelled to  pay  the  amount  of  the  goods  to  him.  How  that  was 
we  do  not  know,  for  as  the  goods  were  taken  from  the 
plaintiffs  by  superior  force,  and  by  process  of  law,  there 
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certainly  was  no  conversion  by  them :  Mires  v.  Solehai/,  2 
Mod.  242  ;  Barnard  v.  Row,  1  C.  &  P.  366  ;  nor  any  other 
liability,  unless  there  was  a  refusal  to  deliver  to  Pacaud 
before  the  execution  of  the  replevin  ;  and  even  then  the 
plaintiffs  should  have  succeeded  upon  establishing  Hart's 
better  title. 

Whether  that  was  done  or  not,  or  however  the  recovery 
against  the  plaintiffs  may  have  been  obtained,  it  cannot  affect 
this  suit. 

If  the  writ  of  replevin  had  been  against  the  plaintiffs,  the 
defendant  could  have  justified  in  this  action  under  the  writ, 
just  as  he  might  have  done  if  the  execution  debtor  under  a 
fieri  facias  had  sued  him. 

But  as  he  cannot  defend  himself  by  a  special  plea  of  jus- 
tification under  the  execution  when  the  action  is  brought  by 
a  third  party,  but  must  traverse  the  property  in  the  goods, 
so  he  must  shape  his  defence  in  like  manner  when  he  has 
made  a  seizure  under  a  writ  of  replevin.  • 

In  this  manner,  and  for  this  cause,  and  to  that  extent, 
the  defendant  failed  on  the  demurrer. 

Whether  there  is  any  difference  in  acting  under  a  writ  of 
replevin,  which  commands  the  sheriff  to  take  the  specific 
property  and  which  is  alleged  in  the  writ  to  h&  the  property  of 
the  claimant,  and  acting  under  a  fieri  facias,  which  simply 
commands  the  sheriff  to  take  the  debtor's  goods,  has  not 
been  considered. 

The  general  rule  is,  that  whatever  is  done  under  the  direc- 
tion of  the  court  cannot  be  treated  as  a  wrong. — Actus 
curiae  neminem  gravahit:' — Broom  Leg.  Max. ;  Walker 
v.  Olding,  1  H.  &  C.  621. 

The  sheriff  could  have  taken  these  goods^from  the  plain- 
tiffs' possession  under  a  fieri  facias  at  the  suit  of  any  one 
against  Hart,  or  if  they  were  Pacaud's  at  the  suit  of  any 
one  against  Pacaud,  for  the  mere  bailee's  possession  is  the 
possession  of  the  bailor  or  true  owner.  So  if  these  goods 
had  been  liable  to  distress  for  Hart's  or  for  Pacaud's  rent, 
and  they  had  been  fraudulently  removed  by  them  off  the 
demised  premises,  they  could  have  been  followed  to  the 
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plaintiffs*  premises  and  taken  there.  Why  they  could  hot 
equally  have  been  taken,  under  our  statute  and  the  circum- 
stances under  which  Hart  lost  the  goods,  from  the  plaintiffs 
as  mere  bailees  by  the  writ  of  replevin  may  require  to  be 
considered.  The  9th  and  10th  sections  of  the  Replevin  Act 
are  provisions  as  to  using  force  in  breaking  the  premises  in 
which,  or  in  searching  the  person  and  premises  on  which,  the 
goods  are  supposed  to  be  concealed,  and  do  not  apply  to  the 
case  of  a  seizure  on  a  mere  bailee's  premises,  where  the 
doors  are  open  and  no  force  is  used  or  intended  to  be  used. 

That  this  is  a  very  unfortunate  proceeding  to  the  present 
litigants  is  obvious. 

The  present  position  of  the  parties  seems  to  be  as  follows  : 
Hart,  the  alleged  owner  of  the  goods,  got  them  by  writ  of 
replevin  against  Pacaud.  Pacaud,  the  alleged  purchaser, 
recovered  their  value  in  the  United  States  Court  from  the 
plaintiffs.  The  plaintiffs  claim  to  be  indemnified  for  their 
loss  by  this  action  against  the  defendant ;  and  the  defendant 
resists  their  claim. 

The  parties  really  interested  are  thus  satisfied,  and  now 
stand  aside  as  spectators  of  the  contest  going  on  between  the 
warehousemen  and  the  sheriff,  as  to  vfhich  of  them  shall 
bear  the  loss  of  the  Lower  Canada  transaction. 

We  wish  we  could  relieve  them  both,  but  so  far  as  this  suit 
is  concerned  we  think  the  plaintiffs  cannot  shift  the  loss  from 
themselves  to  the  defendant.  Under  the  plea  of  not  pos- 
sessed, and  on  the  fads  and  the  finding  of  the  learned  Chief 
Justice,  the  defendant  is  entitled  to  the  postea. 

The  rule  will  therefore  be  absolute  on  the  leave  reserved 
to  enter  a  verdict  for  the  defendant  on  the  second  issue, 
leaving  the  verdict  for  the  plaintiff's  as  it  is  on  the  first  issue.- 

Morrison,  J.,  concurred,  saying  that  he  had  great  doubts, 
but  did  not  feel  strong  enough  to  dissent  formally. 

Richards,  C.J.,  not  having  been  present  during  the  argu- 
ment, gave  no  judgment. 

Rule  accordingly/. 
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O'Hare  v.  M'Cormick. 

Lease — Forfeiture— Re-entry. 

One  G.,  a  Rector,  in  1861,  leased  land  to  the  plaintiff  for  21  years,  at  an 
annual  rent,  with  a  proviso  for  re-entry  on  non-payment.  The  plaintiff 
entered  and  paid  rent  until  the  summer  of  J. 865,  when  he  went  away 
from  the  county,  leaving  nearly  a  year's  rent  over  due,  and  giving  the 
key  to  a  person  in  the  adjoining  house.  In  July,  1866,  the  premises 
being  then  vacant,  G.  went  to  England,  leaving  a  power  of  attorney 
with  his  son,  authorizing  him  to  collect  and  distrain  for  his  rents, 
and  to  commence  and  prosecute  all  actions  and  other  proceedings 
which  might  be  expedient  to  be  done  or  prosecuted  about  the  pre- 
mises as  fully  as  if  he  were  present.  Defendant  in  some  way  got  the 
key  and  went  in,  and  afterwards  obtained  a  lease  from  G's  son  for  21 
years.  G.  on  his  return,  in  1866,  recognized  this  lease,  and  received 
rent  under  it  regularly  from  defendant  until  1868,  when  the  plaintiff 
brought  ejectment,  claiming  under  his  lease  from  G. 

Held,  that  the  facts  shewed  a  sufficient  re-entry  by  G.  to  avoid  the  plain- 
tiff's lease,  and  that  the  plaintiff  therefore  could  not  recover. 

Quere,  whether  the  son  was  authorized,  under  the  power  of  attorney,  to 
bring  ejectment  and  enter  for  the  forfeiture. 

Semble,  that  the  lease  to  the  plaintiff  was  binding  on  the  Rector  and 
those  claiming  under  him  until  forfeited. 

Ejectment  for  the  north  half  of  lot  one  on  Colborne 
street,  in  the  town  of  Belleville,  as  laid  out  on  a  ceitain 
plan  made  by  one  John  Y.  Hazlitt,  D.  P.  S.,  for  the  Reverend 
John  Greer.  The  action  was  commenced  on  the  16th 
April,  1868. 

The  plaintiff  in  his  notice  claimed  by  virtue  of  a  lease 
from  the  Rev.  John  Greer  to  him,  dated  1st  May,  1861. 

The  defendant,  besides  denying  the  plaintiff's  title, 
claimed  title  in  himself  by  virtue  of  a  lease  from  the  Rev. 
John  Greer,  for  21  years,  dated  29th  August,  1866,  execut- 
ed after  the  plaintiff's  lease  had  become  forfeited  under  the 
covenant  that  the  said  J ohn  Greer  might  re-enter  for  non- 
payment for  forty  days,  and  for  non-payment  of  taxes.  The 
defendant  also,  by  leave  of  a  Judge,  amended  his  notice  of 
title  by  also  claiming  possession  by  the  authority  of  the 
said  John  Greer,  the  former  landlord  of  the  plaintiff,  who 
before  action  entered  under  a  proviso  for  re-entry  for  non- 
payment of  rent  contained  in  the  lease  made  by  him  to  the 
plaintiff,  under  which  the  plaintiff  claims. 
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The  cause  was  tried  at  the  last  Spring  Assizes  at-  Belle- 
ville, before  Gwynne,  J.,  without  a  jury. 

A  lease  was  proved,  dated  1st  May,  1861,made  pursuant  to 
the  Statute  for  facilitating  the  leasing  of  lands,  between  the 
Rev.  John  Greer,  Rector  of  Belleville,  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  whereby  the  lessor  demised 
and  leased  to  the  plaintiff  the  premises  in  question,  being 
part  of  the  glebe  lot  on  the  west  side  of  the  river  Moira, 
in  Belleville,  to  hold  to  the  plaintiff,  his  executors,  adminis- 
trators and  assigns,  for  21  years  from  the  date,  paying  yearly 
and  every  year  during  the  term  unto  the  said  John  Greer,  his 
successor  or  successors  in  office,  £3  2s.  6d.,  in  two  half-yearly 
payments  of  £1  lis.  3d.  each,  on  the  first  days  of  May 
and  November  in  each  year.  The  plaintiff  covenanted  to 
pay  the  rent  and  all  taxes.  Proviso  for  re-entry  by  the 
said  John  Greer,  or  his  successor  or  successors  in  office,  on 
non  payment  of  the  rent  for  forty  days  after  any  of  the 
days  on  which  the  same  ought  to  have  been  paid,  or  non- 
performance of  the  covenants. 

The  plaintiff  entered  under  the  lease  and  paid  rent  for 
three  or  four  years.  He  left  the  premises  and  that  part  of 
the  country  in  the  summer  of  1865.  There  was  nearly  a 
year's  rent  due  in  May  1865.  In  July,  1866,  Mr.  Greer 
left  for  England.  The  premises  were  vacant  then.  He 
executed  a  power  of  attorney  under  his  hand  and  seal,  on 
the  25th  July  1866,  constituting  his  son  John  Allan  Greer 
his  attorney,  during  bis  absence  from  Canada,  to  collect  all 
rents  due  and  accruing  due,  and  in  case  of  non-payment  of 
the  same  to  sign  a  warrant  of  distress  in  his  name  to  en- 
force payment  of  the  same,  to  give  receipts  for  the  rents 
when  paid,  to  receive  all  moneys  coming  to  him,  to  endorse  . 
all  checks  and  drafts  payable  to  his  order,  to  receive  pay- 
ment of  the  same,  and  to  manage  and  act  for  him  during 
the  time  aforesaid,  in  the  matters  aforesaid,  as  if  he  were 
personally  present,  and  to  commence,  institute,  and  prose- 
cute all  actions,  suits,  and  other  proceedings  which  might 
be  expedient  to  be  done,  instituted,  or  prosecuted  about 
the  premises,  as  fully  as  he  could  do,  if  personally  present. 


o'hare  y.  m'cormick. 


569 


When  the  plaintiff  left  the  county  he  gave  the  key  of 
the  house  to  a  person  living  on  an  adjoining  lot,  with  in- 
structions to  let  or  sell  the  place,  and  also  to  give  the  key 
to  a  person  named  Parkinson,  who  had  bought  O'Hare's 
furniture,  when  he  came  to  take  it  away.  Parkinson  got 
the  key  and  returned  it.  Afterwards  the  key  was  taken  by 
some  one,  said  to  be  defendant's  son.  Defendant  said  he 
saw  the  place  with  the  key  in  the  door,  and  went  in. 
Afterwards  he  applied  for  a  lease  to  young  Mr.  Greer,  who 
came  down,  turned  the  key  in  the  door  of  the  house, 
(defendant's  things  were  then  in  the  house)  and  took 
the  key  with  him.  He  then  gave  defendant  a  lease  of  the 
premises,  similar  in  terms  to  that  granted  to  the  plaintiff, 
dated  29th  August,  1866,  to  hold  to  defendant  for  21  years 
from  the  date,  at  the  rent  of  £3  2s.  6d.  per  year,  in  half 
yearly  payments  of  £1  lis.  3d.,  payable  on  the  1st  of  May 
and  November  in  each  year,  with  the  same  form  of  re-entry 
on  default  in  payment  of  rent  for  forty  days. 

The  lease  was  executed  by  John  Greer  by  John  Allan 
Greer,  his  attorney,  opposite  a  seal,  and.  was  signed  by 
defendant  as  a  marksman,  opposite  a  seal.  When  the  lease 
was  executed  there  were  more  than  two  years'  rent  due 
and  in  arrear  by  the  plaintiff.  Mr.  Greer  was  absent  a 
little  over  three  months.  When  he  returned  (in  October  or 
November,  1866),  defendant  shewed  him  the  lease  of  1866. 
He  recognized  the  act  of  his  son,  and  defendant  paid  him. 
the  rent  since  regularly  under  the  lease. 

The  learned  Judge  entered  a  verdict  for  the  plaintiff, 
with  Is.  damages,  subject  to  the  opinion  of  the  Court 
on  the  law  and  facts  as  disclosed  in  the  evidence,  the  Court 
to  be  at  liberty  to  enter  a  verdict  for  defendant. 

In  Easter  Term  last  Harrison,  Q.  C,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  verdict  for  the 
defendant,  pursuant  to  the  leave  reserved. 

During  the  same  term  Scott  shewed  cause.  The  only 
objection  to  the  lease  was  that  it  required  confirmation : 
Bac.  Ah.  Lease  H.  p.  764;  Burn's  Ecc.  L.  vol.  I.  p. 
72~VOL.  XXX.  u.CR. 
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264.  The  lease  is  good  until  re-entry.  The  lease  does 
not  shew  any  rent  in  default.  The  power  of  attorney 
did  not  authorize  young  Mr.  Greer  to  make  an  entry 
on  default,  or  to  make  a  lease.  It  must  be  alleged 
at  the  time  that  the  entry  is  made  to  avoid  the 
lease:  Roberts  v.  Davey,  4  B.  &  Ad.  664;  and  this  is 
a  matter  that  cannot  be  made  good  by  subsequent  confir- 
mation. Where  an  agent  gives  notice  to  quit  without 
authority,  a  subsequent  confirmation  is  not  sufficient :  Doe 
dem.  Lyster  v.  Goldwin,  2  Q.  B.  143 ;  Doe  dem.  Mann  v. 
Walters,  10  B.  &.  C.  626. 

Harrison,  Q.C,  contra.  There  was  nothing  to  shew 
that  defendant  took  the  place  under  the  plaintiff".  When 
the  lessor  returned,  he  treated  the  defendant  as  his  tenant, 
received  rent  from  him,  and  recognized  and  approved  of 
all  that  was  done  in  his  name.  It  is  sufficient  to  say,  if 
you  find  a  person  in  possession,  "  Continue  my  tenant : " 
Baylis  v.  LeQros,  4  C.  B.  N.  S.  587, 4  Jur.  N.  S.  513.  The 
lease  may  be  void ;  and  if  so,  the  plaintiff  cannot  recover : 
Doe  dem.  Brammall  v.  Collinge,  7  C.  B.  937,  950 ;  Cripps 
Law  of  the  Clergy,  226, 230,  235. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  seems  of  little  practical  use  to  discuss  the  question 
whether  this  lease,  having  been  given  by  a  rector,  and  for 
21  years,  is  void  or  not.  If  it  is  void,  the  plaintiff  cannot 
recover,  for  in  his  notice  of  title  he  claims  under  that  lease ; 
and  if  it  be  good,  the  defendant  claims  that  it  has  been 
forfeited  by  the  non-payment  of  the  rent,  and  so  the  plain- 
tiff cannot  recover. 

Without  looking  much  into  the  matter,  I  should  sup- 
pose the  lease  was  binding  on  the  rector  who  gave  it,  and 
on  those  claiming  under  him. 

The  rent  was  in  arrear  for  a  sufficient  length  of  time  to 
warrant  the  lessor  to  enter  for  a  forfeiture ;  and  the  ques- 
tion is,  whether  the  entry  by  his  agent,  and  the  execution 
of  a  lease  by  him  to  the  defendant,  subsequently  ratified 
by  the  lessor,  and  affirmed  by  the  receipt  of  rent  ever 
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since,  constitutes  a  sufficient  entry  for  the  forfeiture  to  put 
an  end  to  the  plaintiff's  lease. 

The  case  of  Baylis  v.  LeGros,  4  C.  B.  N.  S.  537,  referred 
to  by  Mr,  Harrison  on  the  argument,  seems  a  strong  autho- 
rity for  the  defendant.  The  head-note  of  the  case  is  :  "A 
lessor,  finding  the  demised  premises  out  of  repair,  intending 
to  take  advantage  of  a  clause  of  forfeiture  contained  in 
the  lease,  entered  into  an  agreement  with  an  undertenant 
whom  he  found  there,  to  let  them  to  him  as  a  yearly 
tenant,  and  subsequently  received  rent  from  him  :  Held,  a 
sufficient  re-entry  to  avoid  the  lease."  In  giving  judgment, 
Cockburn,  C.  J.,  said  :  "  Finding  the  premises  in  a  dilapi- 
dated state,  the  landlord  comes  upon  them  and  enters  into 
an  agreement  with  a  man  he  finds  in  possession  to  become 
his  tenant,  intending  thereby  to  act  upon  the  forfeiture 
and  oust  the  lessee.  I  think  that  was  quite  sufficient  to 
constitute  an  entry  by  the  landlord,  so  as  to  put  an  end  to 
the  lease."  Williams,  J.,  said  :  "  If  Barnewell  (the  land- 
lord) had  entered  and  desired  the  person  he  found  upon 
the  premises  to  go  out,  and  then  desired  him  to  resume 
possession  as  his  tenant,  the  case  would  have  been  clear 
beyond  all  doubt.  They  did  not  go  through  that  idle 
ceremony,  but  the  facts  set  out  in  the  special  case  shew  a 
re-entry  by  the  landlord  and  something  more."  Crowder, 
J.,  said  ;  "  Then  it  is  said  there  has  been  no  re-entry.  The 
landlord,  however,  is  in  and  occupying  the  premises  by 
a  tenant  who  is  paying  him  rent.  I  think  that  is  the 
strongest  possible  case  of  entry." 

Here  the  landlord  is  undoubtedly  in  by  his  tenant,  and 
defendant  was  recognized  as  his  tenant  both  by  confirma- 
tion of  the  acts  of  his  attorney  and  by  receipt  of  rent 
under  the  new  lease,  probably  as  early  as  November,  1866, 
and  this  action  was  not  commenced  until  April,  1868.  The 
authority  in  the  power  authorized  the  attorney  to  com- 
mence, institute,  and  prosecute  all  actions,  suits,  and  other 
proceedings  which  might  be  requisite  and  necessary  or 
expedient  to  be  done,  commenced,  instituted,  or  prosecuted  in 
and  about  the  premises,  (collecting  of  the  rent).    Could  he 
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have  authorized  ejectment  to  turn  out  the  tenant  for  a  for- 
feiture of  his  lease  by  non-payment  of  the  rent  for  forty 
days  ?  The  words  seem  broad  enough,  as  an  act  that  might 
have  been  expedient  to  he  done.  If  so,  would  the  attorney 
not  have  the  power  to  enter  for  the  forfeiture  and  turn  out 
the  tenant,  or  at  all  events  hold  possession  for  the  landlord. 
Without  going  so  far  as  to  hold  the  power  was  given  to 
the  attorney  to  enter  to  avoid  the  lease,  I  yet  think,  under 
the  authority  of  the  case  referred  to  in  4  C.  B.  N.  S.,  what 
was  done  by  the  attorney  and  by  the  landlord  after  his  re- 
turn home,  recognizing  defendant  as  his  tenant  and  receiv- 
ing the  rent  from  him  from  time  to  time  as  it  became  due, 
sufficiently  shews  a  re-entry  for  condition  broken,  and  the 
plaintiff's  action  must  fail. 

The  fact  that  defendant  got  into  possession  by  impro- 
perly obtaining  the  key  from  the  party  in  whose  custody 
it  was  left  by  the  plaintiff  can  make  no  difference.  In  the 
case  already  cited  from  4  C.  B.  N.  S.,  the  defendant  was  a 
sub-tenant,  and  was  let  into  possession  under  the  title 
through  which  the  plaintiff  claimed.  Nor  does  the  plain- 
tiff in  his  notice  of  title  claim  that  the  defendant  went 
into  possession  under  him,  or  went  into  possession  of  land 
in  the  possession  of  the  plaintiff,  but  he  puts  his  right  to 
recover  on  the  lease,  which  the  defendant  shews  was  put 
an  end  to  by  the  landlord  taking  possession  for  a  forfeiture. 

We  think  the  rule  must  be  made  absolute  to  enter  a 
verdict  for  the  defendant. 

Rule  absolute. 
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Taylor  v.  Croft. 

Township  of  Hamilton — Survey  under  29  Fic,  ch.  72 — Effect  of. 

The  plaintiff  owned  lot  28  and  the  defendant  lot  27  in  the  third  conces- 
sion of  Hamilton,  between  which  there  was  no  road  allowance,  and" 
the  plaintiff,  previous  to  the  survey  of  that  concession  made  under 
29  Vic,  ch.  72,  had  occupied  the  land  in  question  for  more  than 
twenty  years.    By  this  survey  it  belonged  to  lot  27. 

Held  J  Morrison,  J.,  dissenting,  that  the  effect  of  such  survey  was  to 
fix  conclusively  the  division  line  between  the  lots ;  but 

Held,  also,  that  the  plaintiff's  title  by  possession  was  not  taken  away 
by  it. 

Ejectment  to  recover  possession  of  land  which  the 
plaintiff  claimed  as  part  of  lot  28  in  the  third  concession 
of  the  township  of  Hamilton,  in  the  county  of  Northum- 
berland, and  which  the  defendant  claimed  as  part  of  lot  27. 

A  case  was  stated  without  pleadings. 

It  was  admitted  that  the  plaintiff  had  a  good  paper 
title  to  lot  28,  and  the  defendant  to  lot  27,  or  to  such  parts 
of  the  lots  as  are  in  question,  and  it  was  further  admitted 
that  the  plaintiff  and  those  under  whom  he  claimed  had 
had  possession  of  the  land  in -question,  claiming  it  as 
part  of  lot  28,  for  upwards  of  twenty  years  before  the 
survey  of  E.  C.  Caddy,  hereinafter  mentioned. 

It  was  further  admitted  that  the  township  council  of 
Hamilton,  acting  under  the  Act  29  Vic,  ch.  72,  and  within 
one  year  after  .the  passing  of  the  Act,  18th  September,  1865, 
passed  the  following  resolutions : — on  the  2nd  October,  1865, 
"  That  the  clerk  instruct  the  surveyor,  E.  C.  Caddy,  Esq., 
to  proceed  with  the  survey  under  the  Act  of  Parliament 
lately  passed:" — on  the  5th  November,  1866,  "That  an 
order  be  granted  on  the  treasurer  in  favor  of  E.  C.  Caddy, 
Esq.,  for  $200,  on  account  of  special  survey ;"  also,  like 
orders  on  the  3rd  December  for  S61.31  and  $600,  and  on 
the  14th  January,  1867,  for  $584.63,  being  the  balance  of 
account  for  special  survey, 

It  was  also  admitted  that  Caddy  made  a  survey  of  con- 
cessions A.  and  B.,  and  of  the  first  and  third  concessions  of 
the  said  township,  in  accordance  with  the  said  Act,  and 
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did  all  things  in  accordance  with  the  Act  he  was  required 
to  do :  that  in  making  his  survey  of  the  third  con- 
cession, he  found  two  original  monuments,  one  on  the 
east  and  the  other  on  the  west  side  of  lot  27,  and  from 
the  monument  on  the  west  side  of  the  lot  he  ran  a  line  as 
a  division  line  between  lots  27  and  28.  There  is  no  road 
allowance  between  the  two  lots. 

A  plan  was  attached  to  the  case,  shewing  the  line  he  so 
ran  and  a  dotted  line  to  which  the  owners  of  the  lots  had 
previously  occupied,  and  according  to  Caddy's  line  the 
land  in  question  belonged  to  lot  27  ;  it  was  previously  held 
and  occupied  as  part  of  lot  28. 

For  the  purposes  of  this  case  the  dotted  line  was  to  be 
taken  as  the  true  boundary  between  lots  27  and  28,  unless 
the  boundary  was  established  by  the  survey  of  Caddy  and 
the  Act  of  Parliament. 

It  also  appeared  that  after  the  survey  Caddy  made  reports^ 
(fee,  and  filed  them  in  accordance  with  the  fourth  section-of 
the  Act,  and  that  the  Corporation  of  the  Township  passed 
a  by-law  to  levy  a  rate,  &c.,  under  the  ninth  section  of 
the  statute. 

The  questions  for  the  Court  were,  whether  the  survey  of 
Caddy,  under  the  facts  stated,  made  by  virtue  of  the  Act, 
fixed  conclusively  the  division  line  between  lots  27  and 
28.  If  not  conclusive,  then  judgment  was  to  be  entered  for 
the  plaintiff  with  costs,  and  if  conclusive,  then  the  further 
question  was,  is  the  plaintiff  entitled  to  recover  by  right 
of  possession,  notwithstanding  the  provisions  of  section  3 
and  the  other  provisions  of  said  Act ;  if  so  entitled  the 
plaintiff'  was  to  have  judgment,  otherwise  judgment  to  be 
for  the  defendant,  with  costs  of  suit. 

The  case  was  argued  in  Michaelmas  Term  last.  ^ 

J.  D.  Armour,  Q.  C,  and  Benson,  for  the  plaintiffs,  con- 
tended that  the  survey  by  Caddy  was  not  jDroperly  directed 
so  as  to  bind  the  Municipal  Corporation  of  the  Township, 
being  by  resolution  not  by  by-law  :  Consol.  Stat.  U.  C. 
ch.  54,  sees.  187,  189  :  that  the  object  of  the  statute  was 
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to  fix  the  true  limits  of  the  road  allowances  mentioned  in 
sees.  2  and  3,  and  the  effect  of  the  survey,  if  valid,  was  not 
to  fix  conclusively  the  division  line  of  these  lots,  between 
which  there  was  no  allowance ;  but  that  even  if  it  had  that 
effect,  it  could  not  defeat  the  plaintiff"s  title  by  possession 
which  he  had  acquired  to  the  land  in  question,  to  which- 
ever lot  it  might  be  held  to  belong.  They  cited  Ibson  v. 
The  Covporation  of  Peel,  19  U.  C.  R.  174 ;  London  Dock 
Company  v.  Sinnott,  8  E.  &  B.  847 ;  Cope  v.  Thames  Haven 
Dock  and  R,  W.  Co.,  3  Ex.  841 ;  Diggle  v.  London  and 
Blackwall  R.  W.  Co.,  5  Ex.  442 ;  Ernest  v.  Nicholls,  6  H. 
L.  Cas.  401. 

C.  S.  Patterson,  contra.  The  survey  is  valid.  The 
authority  to  make  it  is  derived  not  from  the  municipal 
corporation,  but  from  the  statute.  Mr.  Caddy  could  have 
recovered  from  the  corporation  his  fees  for  performing  the 
survey,  for  the  work  had  been  done  by  him  and  accepted. 
The  council  having  paid  him  by  money  raised  under  a  by- 
law for  that  purpose,  and  taken  possession  of  the  roads,  could 
not  object  now  that  the  survey  was  invalid  ;  and  if  so, 
neither  can  third  parties.  Whatever  may  be  conjectured  as 
to  the  intention  of  the  Legislature,  the  words  of  the  Act 
plainly  make  his  survey  conclusive.  By  sec.  8  he  is 
directed  to  ascertain  the  true  and  correct  position  of  the 
division  lines  between  the  lots,  and  to  mark  them  by  monu- 
ments, which  shall  be  taken  to  be  the  true  boundaries 
"  notwithstanding  any  occupation  or  possession  thereof,  or 
any  part  thereof,  by  any  person  or  persons,  any  law,  usage, 
or  custom  to  the  contrary."  The  effect  of  this  is  to  pre- 
vent any  title  by  possession  from  having  effect  as  against 
the  line  so  established ;  and  sec.  10  tends  strongly  to  the 
same  conclusion. 

Morrison,  J. — The  statute  29  Vic.  ch.  72,  is  entitled  "An 
Act  to  establish  certain  road  allowances  and  highways  in 
the  tov>^nship  of  Hamilton ;"  and  the  preamble  recites  that 
the  Corporation  of  Hamilton  petitioned  to  have  certain 
road  allowances  and  highways  within  the  township  estab- 
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lished  by  law,  irrespective  of  the  original  survey,  and  that 
it  is  advisable  to  grant  the  petition  ;  and  by  the  first  sec- 
tion it  is  enacted,  that  it  shall  be  lawful  for  the  corpora- 
tion of  the  township  within  one  year  after  the  passing  of 
the  Act,  to  direct  a  survey  of  concessions  A  and  B,  and  the 
first,  second,  and  third  concessions  of  the  township,  to  be 
made  according  to  law,  by  E.  C.  Caddy,  &c.,  for  the  pur- 
pose of  ascertaining  the  true  courses  and  position  of  such 
of  the  allowances  for  roads  in  the  said  aoncesaions,  over 
which  the  corporation  has  jurisdiction  and  control,  and  of 
the  division  lines  between  the  several  lots  in  those  con- 
cessions.   The  second  section  enacts  that  the  several  road 
allowances  in  said  concessions  as  travelled  in  January, 
1868,  and  improved  by  statute  labour  or  otherwise,  shall 
be  marked  with  proper  cut  stone  monuments  at  the 
front  and  rear  angles  thereof  by  the  said  Caddy,  and  shall 
thereafter  be  taken  to  be  and  to  have  been  the  true  and 
unalterable  government  allowances  and  public  highways, 
and  shall  be  marked,  if  they  are  not  now,  one  chain  in 
width  between  the  several  lots,  whether  the  same  are  or 
are  not  parallel  to  the  governing  lines  of  the  several  con- 
cessions.  And  by  the  third  section  the  true  position  of  the 
allowances  for  roads  in  the  said  concessions  not  then 
opened  throughout  and  travelled  upon,  shall  be  likewise 
ascertained  and  marked  by  the  said  Caddy  with  cut  stone 
monuments  placed  at  the  front  and  rear  angles  thereof,  as 
also  the  true  and  correct  position  of  the  division  lines 
between  the  laid  lots ;  and  the  same  shall  thereafter  be 
taken  to  be  and  to  have  been  the  true  and  unalterable 
allowances  and  lines  and  boundaries  of  the  said  lots,  not- 
withstanding any  occupation  or  possession  thereof,  or  any 
part  thereof,  by  any  person  or  persons,  any  law,  usage  or 
custom  to  the  contrary ;  provided  always,  that  the  allow- 
ance or  allowances  for  roads  which  are  now  partly  opened, 
may,  if  all  parties  interested  consent,  be  marked  and 
established  throughout  by  the  said  surveyor  (Caddy),  in 
the  same  course  and  bearing  as  the  part  opened,  in  which 
event  they  shall  be  taken  to  be  and  to  have  been  the  true 
and  unalterable  allowance  or  allowances. 
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These  enactments  are  not  very  easy  to  construe  with 
perfect  satisfaction,  but  I  think  it  clear  that  the  Legisla- 
ture were  not  proceeding  with  the  design  of  changing  the 
then  boundaries  of  lots  or  disturbing  the  rights  of  owners 
of  land  in  those  concessions,  except  in  cases  where  the 
lines  or  boundaries  of  lots  were  conterminous  with  any  of 
the  road  allowances  within  the  purview  of  the  Act.  What 
they  had  in  mind  was  the  establishing  and  marking  the 
roads  mentioned  in  the  second  section  as  travelled  in 
January,  1863,  and  secondly,  the  ascertaining  and  marking 
the  true  position  of  the  road  allowances  which  were  not 
then  opened  throughout  and  travelled.  Such  it  seems  to 
me  to  have  been  the  sole  object  of  the  statute,  and  that 
there  was  no  intention  on  the  part  of  the  Legislature  to 
interfere  with  private  rights  or  boundaries  other  than 
those  that  might  be  affected  in  lands  abutting  on  or 
bounded  by  the  road  allowances. 

The  second  section  first  enacts  that  the  several  road 
allowances  as  travelled  in  January,  1863,  shall  be  marked 
with  proper  cut-stone  monuments  at  the  front  and  rear 
angles  thereof,  and  shall  thereafter  be  taken  to  be  and  to 
have  been  the  true  government  allowances  and  highways, 
and  shall  be  marked,  if  they  were  not  then,  one  chain  in 
width  between  the  several  lots — that  is,  conterminous  with 
the  allowances.  In  this  section  nothing  is  said  about  as- 
certaining or  determining  the  position  of  division  lii>es 
between  any  other  lots. 

The  third  section,  upon  which  the  defendant  relies,  pro- 
vides that  the  true  position  of  the  allowances  for  roads  in 
those  concessions  which  were  not  then  opened  throughout 
and  travelled  upon,  and:  which  includes  road  allowances 
between  lots  as  well  as  the  allowances  in  the  concession 
lines,  shall  be  likewise  ascertained  and  marked  with  cut- 
stone  monuments  placed  as  aforesaid,  viz.,  at  the  front  and 
rear  angles  of  the  allowances,  as  also  the  true  and  correct 
position  of  the  division  lines  between  the  "said  lots." — 
What  lots?  The  several  lots  mentioned  in  the  second 
section  between  which  one  chain  in  width  is  laid  out,  as 
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the  road  allowance.  And  the  same  shall  thereafter  be 
taken  to  be  and  to  have  been  the  true  and  unalterable 
allowances  and  lines  and  boundaries  of  the  said  lots,  not- 
withstanding any  occupation,  &c. 

By  the  second  section,  the  Legislature  provided  for- 
establishing  the  road  allowances  as  they  were  travelled  in 
January,  1863,  irrespective  of  the  original  survey,  giving 
to  those  road  allowances  the  usual  one  chain  in  width  be- 
tween the  several  lots  bounded  by  those  allowances ;  and 
by  the  fifth  section  provision  was  made  for  adjusting  the 
rights  of  the  land  owners  by  giving  to  the  one  the  strip 
between  the  original  line  of  the  road  allowance  and  the 
newly-established  boundary,  and  giving  an  indemnity  to 
the  opposite  and  adjoining  owner  prejudiced  by  the  estab- 
lishment of  such  travelled  roads :  i.  e.,  for  the  land  taken 
from  his  lot. 

By  the  third  section  no  such  interference  with  the 
original  allowances  therein  mentioned  was  designed,  and 
the  surveyor  by  that  section  was  only  authorized  to  ascer- 
tain according  to  law,  and  mark  the  true  and  correct  posi- 
tion of  the  original  allowances  and  the  lines  of  the  lots 
adjoining,  with  a  proviso  that  if  all  parties  interested  con- 
sented, these  allowances  might  be  marked  and  established 
on  the  same  course  and  bearing  as  the  part  opened.  This 
proviso  I  think  also  indicates  that  the  intention  of  the 
Legislature  was  only  to  establish  and  mark  the  allowances 
for  roads. 

The  tenth  section,  upon  which  a  good  deal  of  stress 
was  placed  in  the  argument,  although  confusedly  and  un- 
happily expresserj,  sustains,  and  is  in  unison  with  the  .con- 
struction I  put  on  the  third  section  :  namely,  that  "  the 
several  allowances  for  roads  and  division  lines  between  lots, 
when  the  monuments  aforesaid  shall  have,  been  placed  as 
directed  by  this  Act,  &c.,  shall  be  taken  to  be  and  to  have 
been  the  original  boundaries  of  the  lots  in  each  of  the  sajd 
concessions,"  &c,,  evidently  means  that  the  road  allowances 
and  the  division  lines  of  the  same  when  the  monuments 
are  placed  at  the  front  and  rear  angles  of  the  allowances, 
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shall  be  taken  to  be  and  to  have  been  the  original  boun- 
daries of  the  lots  conterminous  with  the  allowances. 

To  put  any  other  construction  on  these  provisions  such 
as  contended  for  by  the  defendant,  would  in  my  opinion 
be  inconsistent  with,  and  contrary  to  the  whole  tenor  of  the 
enacting  clauses  of  the  Act,  its  title  and  preamble. 

We  cannot  infer,  without  express  words,  that  the  Legis- 
lature designed  to  change  or  make  alterations  in  the 
boundaries  of  all  the  lots  in  those  concessions.  It  is  not 
probable  that  in  so  important  a  matter  it  would  not  have 
clearly  expressed  itself,  and  made  provision  to  meet  the 
results  that  W3uld  arise  from  any  interference  with,  or 
alteration  in,  the  existing  boundaries,  by  which  the  various 
owners  occupied  their  farms  and  lands.  It  is  true  that 
there  are  expressions  in  the  Act  wide  enough,  when  taken 
by  themselves,  to  be  construed  to  apply  to  other  lots  than 
those  conterminous  with  the  road  allowances ;  but  when 
the  intention  of  the  Legislature  can  be  collected  from  the 
statute  itself,  words  may  be  modified  or  supplied  so  as  to 
obviate  any  inconsistency  or  repugnancy  with  such  inten- 
tion. I  take  it  we  are  not  at  liberty  to  assume  an  intention 
of  an  unexpressed  purpose  by  interpreting  dubious  language 
to  carry  that  assumed  intention  into  elfect,  and  when  the 
question  is,  whether  existing  rights  are  to  be  interfered 
with,  if  the  language  of  the  statute  is  not  clear,  a  con- 
struction destructive  of  right  ought  not  to  be  adopted. 

On  the  whole  case,  I  am  of  opinion  that  the  survey  of 
Caddy  does  not  fix  conclusively  the  division  line  between 
the  lots  in  question,  and  that  judgment  should  be  entered 
for  the  plaintiff",  with  costs  of  suit. 

Wilson,  J. — I  think  the  statute  does  fix  the  true  divi- 
sion lines  between  the  different  lots,  but  notwithstanding 
that,  the  possession  of  the  parties,  which  has  grown  into  a 
title,  is  not  at  all  affected  or  defeated  by  the  statute. 

It  now  plainly  appears  the  plaintiff"  is  in  possession  by 
this  survey  of  a  part  of  lot  27.  But  the  statute  does  not 
take  that  possession  away  from  him.    Under  the  Bonn- 
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dary  Commissioners'  Act,  when  it  was  in  force,  the  rights 
of  parties  were  not  altered  by  the  settling  of  the  true  side 
or  boundary  lines  of  lots ;  nor  under  our  present  Survey 
Act  are  such  titles  affected,  though  the  true  boundaries 
are  established. 

On  this  ground  I  am  of  opinion  the  plaintiff  is  entitled 
to  maintain  his  possession  against  the  true,  actual,  and 
fixed  boundary  line. 

Richards,  C.  J.,  concurred  with  Wilson,  J. 

Judgment  for  plaintiff. 


McInnes  et  al  v.  The  Western  Assurance  Company, 

0.  L.  P.  A.,  sec.  167 — Agreement  to  refer — Staying  proceedings. 

By  a  condition  of  the  policy  of  insurance  sued  upon,  in  case  differences 
should  arise  touching  any  loss  or  damage,  the  Company  reserved  to 
itself  the  power  of  having  the  loss  or  damage  submitted  to  the  judg- 
ment of  arbitrators. 

Held,  that  this  was  an  agreement  that  any  differences  between  the  parties 
should  be  referred  to  arbitration,  within  the  C.  L.  P.  A.,  sec.  167  ; 
and  that  a  Judge  therefore  had  power  under  that  section  to  stay  the 
action  on  defendants'  application. 

C.  Robinson,  Q.  C,  obtained  a  rule  nisi  to  rescind  the 
order  of  Mr.  Justice  Gwynne,  made  on  the  7th  July  last, 
affirming  a  previous  order  of  Mr.  Dalton,  and  directing 
proceedings  m  this  action  to  be  stayed,  on  the  ground  that 
the  parties  had  agreed  that  any  differences  between  them 
should  be  referred  to  arbitration,  under  the  C.  L.  P.  A. 
sec.  167. 

The  action  was  brought  on  a  policy  of  insurance  upon  a 
stock  of  dry  goods,  which  contained,  among  other  conditions, 
the  following  :  "  And  in  case  differences  shall  arise  touching 
any  loss  or  damage,  the  Company  reserves  to  itself  the 
power  of  having  the  loss  or  damage  submitted  to  the  judg- 
ment of  arbitrators,  indifferently  chosen  in  the  usual  way, 
who  shall,  before  proceeding  with  the  matter,  name  a  third 
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arbitrator,  and  the  award  in  writing  of  the  said  arbitrators, 
or  any  two  of  them,  shall  be  binding  on  the  parties ;  each 
party  to  pay  one-half  the  expense  of  reference  and  award." 

The  question  was  whether  this  was  an  agreement  within 
the  statute  above  mentioned. 

E.  Martin  shewed  cause,  and  Robinson^  Q.  C,  supported 
the  rule. 

The  facts  are  more  fully  stated,  and  the  authorities  cited, 
and  arguments  of  counsel  sufficiently  appear,  in  the  report 
of  the  decision  appealed  from  :  Mclniies  v.  The  Western 
Assurance  Co.,  5.  P.  R.  242. 

Richards,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  167th  section  of  our  Common  Law  Procedure  Act  is 
similar  in  its  terms  to  the  11th  section  of  the  English  Com- 
mon Law  Proceedure  Act  of  1854.  That  statute  was  passed 
after  the  case  of  Scott  v.  Avery,  5  H.  L.  Cas.  811,  S.  C.  8  Ex. 
487,  497,  had  been  decided.  The  question  how  far  Courts 
of  justice  could  be  ousted  of  their  jurisdiction  by  agree- 
ments between  the  parties  to  refer  had  been  much  discussed. 
The  arbitration  clause  in  the  policy  of  insurance  in  that 
case  was  framed  by  Mr.  Justice  Cresswell,  as  stated  by 
Bramwell,  B.,  in  Elliott  v.  Royal  Exchange  Assurance  Co., 
L.  R.  2  Ex.  245.  In  that  case  it  was  held  that  the  arbitra- 
tion clause  provided  that  the  action  should  not  be  brought 
until  the  amount  which  the  plaintilf  was  entitled  to  receive 
should  be  first  ascertained  by  the  arbitrators. 

In  Horton  v.  Sayer,  4  H.  &.  N.  649,  Martin  B.  referred  to 
previous  decisions  and  said,  "  It  seems  to  me  that  Scott  v. 
Avery  has  over-ruled  all  the  previous  decisions  on  the  sub- 
ject. If  the  parties  choose  to  arrange  that,  before  any  action 
is  brought  on  a  policy  of  assurance,  an  arbitrator  shall 
ascertain  the  sum  to  be  paid,  that  seems  to  me  only  a  cir- 
cuitous mode  of  saying  that  no  action  shall  be  brought.  I 
am  glad  to  say  that  by  the  11th  section  of  the  Common 
Law  Proceedure  Act,  1854,  if  an  action  is  commenced  after 
the  parties  have  agreed  to  refer  any  differences  to  arbitra- 
tion, the  Court  or  a  Judge  may  stay  the  proceedings. 


582         queen's  bench,  HILAEY  term,  U  vie,  1871. 

That  enactment  renders  our  decision  in  this  case  of  less 
importance  than  it  otherwise  would  have  been." 

In  Elliott  V.  Royal  Exchange  Assurance  Co.,  L.  R.  2  Ex. 
240,  in  argument,  when  it  was  contended  the  agreement  to 
refer  did  not  oust  the  Court  of  jurisdiction,  it  was  stated, 
"  The  defendants  had  their  true  remedy,  which  was  to 
apply  for  an  order  of  reference,  on  the  delivery  of  the  de- 
claration, under  17  &  18  Vic.  ch.  125,  sec.  11." 

In  Cooke  v.  Cooke,  L.  K  4  Eq.,  at  p  87,' Lord  Hatherly, 
then  Vice  Chancellor  Wood,  referred  to  a  long  series  of 
decisions  determining  that  an  agreement  to  refer  did  not 
oust  the  ordinary  jurisdiction  of  the  Court  of  Chancery, 
and  also  to  the  doubts  as  to  how  far  an  agreement  might 
be  framed  binding  on  the  parties  which  would  compel  a 
reference.  After  referring  to  the  provisions  of  the  Common 
Law  Procedure  Act  of  1852,  with  regard  to  referring  matters 
to  arbitration,  he  said  :  "  But  the  case  does  not  rest  there ; 
because  the  Legislature,  having  the  whole  subject  before  it, 
by  the  11th  section  has  enacted  that,  where  there  is  an 
agreement  to  refer,  either  party  if  vexed  by  an  action  or 
suit  in  a  Court  of  law  or  equity,  may  apply  to  that  Court  to 
know  whether  its  jurisdiction  is  or  is  not  properly  ousted 
by  the  agreement.  Thus  the  Legislature  deals  with  this 
very  subject.  It  does  not  take  the  step  of  ousting  the  juris- 
diction, and  saying  it  shall  be  concluded  ;  but  it  directs  an 
application  to  be  made  to  the  Court,  in  order  that,  having 
the  consideration  of  the  whole  matter  before  it,  the  Court 
may  exercise  its  own  discretion  as  to  whether  the  suit  or 
action  shall  proceed." 

These  dicta  clearly  shew  that  it  was  intended  that  the 
Court  should  have  the  power  of  staying  proceedings  in 
those  cases  when  there  was  an  agreement  to  refer,  and  yet 
the  Court  would  not  give  effect  to  such  agreement  when  it 
was  set  up  by  plea  to  oust  them  of  jurisdiction. 

The  instrument  between  these  parties  is  in  writing.  It 
contains  a  provision  as  to  a  reference  if  the  Company 
desires  it,  and  that  is  one  of  the  conditions,  and  forms  part 
of  the  policy.    The  plaintiffs  must  be  a  party  to  this  in- 
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strument  or  they  could  not  sue  on  it.  Then,  being  a  party 
to  it  by  accepting  it,  and  accepting  it  on  the  conditions 
contained  therein,  they  surely  agree  to  the  provisions  con- 
'tained  therein,  and  the  provision  that  in  case  differences 
shall  arise  touching  any  loss  or  damage,  the  Company 
reserves  to  itself  the  power  of  having  the  loss  qy  damage 
submitted  to  the  judgment  of  arbitrators  indifferently 
chosen  in  the  usual  way,  *  *  *  and  the  award  in 
writing  of  the  arbitrators,  or  any  two  of  them,  shall  be 
binding  on  the  parties. 

In  Braunstein  v.  The  Accidental  Death  Ins.  Co.,  1  B.  &  S. 
786,  the  provision  with  regard  to  referring  the  matter  to 
arbitration  in  case  of  difference  of  opinion  as  to  the  amount 
of  compensation  payable  to  the  plaintiff  was  contained  in 
the  conditions  and  regulations  printed  on  the  back  of  the 
policy.  Here  the  Company  say  the  policy  is  made  and 
accepted  in  reference  to  the  conditions  therein  contained 
and  thereto  annexed,  and  on  the  other  side  of  the  same 
there  are  printed  conditions  of  assurance  referred  to  in  the 
policy,  and  amongst  them  this  provision  as  to  referring 
to  arbitration  in  case  differences  should  arise  touching  any 
loss  or  damage. 

Mr.  Robinson,  in  his  argument,  pressed  strongly  the 
point  that  the  Company  could  not  be  compelled  to  arbi- 
trate, the  arbitration  clause  was  one  the  right  to  which 
they  reserved  to  themselves.  I  do  not  see  that  that  can 
make  any  difference.  The  plaintiffs  accepted  the  policy 
on  that  condition,  and  they  in  effect  agreed  that  when  dif- 
ferences arose  they  should  be  referred  to  arbitration,  if  the 
Company  desired  it. 

The  Company  did  desire  it,  and  now  apply  to  have  the 
action  stayed  under  the  statute.  We  have  not  been 
asked  to  say  if  this  application  under  the  circumstances 
is  reasonable,  but  we  are  to  say  whether  in  our  judgment 
a  Judge  has  the  power  under  the  statute  to  stay  proceed- 
ings in  such  a  case.  We  think  he  has.  We  can  see  many 
reasons  why,  when  the  question  is  one  purely  of  damages 
to  a  large  quantity  of  goods  by  fire,  smoke,  or  water,  how 
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the  matter  may  be  much  more  satisfactorily  disposed  of  by 
reference  to  parties  well  acquainted  with  the  value  of 
,  goods,  who  can  see  them  and  decide  as  to  the  quantum  of 
damage  to  each  particular  piece,  rather  than  the  matter 
should  be  thrown  at  large  before  a  jury,  with  a  dozen  wit- 
nesses on  each  side,  speaking  of  the  damage  to  a  very 
large  number  of  articles  ranging  from  a  spool  of  thread 
to  a  piece  of  silk  velvet. 

Referring  to  the  judgments  of  Mr.  Dalton  and  the  Hon. 
Mr.  Justice  Gwynne,  in  this  matter,  to  which  I  do  not  feel 
it  necessary  to  add  anything  more,  we  are  all  of  opinion 
this  rule  should  be  discharged  with  costs. 

«  Rule  discharged. 


The  Corporation  of  the  County  of  Frontenac  v. 
The  Corporation  of  the  City  of  Kingston. 

18  Vic.  ch.  130 — Jurors'  expenses — Right  of  action  for — Retrospective  rate. 

The  18  Vic.  ch.  130,  enacted  that  any  county  of  which  a  city  formed 
part  for  judicial  purposes,  should  be  entitled  to  demand  and  receive 
from  the  city  a  portion  of  the  expenses  incurred  by  the  county  for  the 
payment  of  jurors  in  any  year,  to  be  determined  in  the  manner  provided, 
and  that  such  portion  should  be  payable  to  the  county  immediately 
after  the  close  of  each  year. 

Held,  on  demurrer  to  the  declaration,  that  an  action  would  lie  by  the 
county  against  the  city  for  its  portion  of  such  expenses  j  and,  this 
being  so,  that  the  plaintiffs  were  entitled  to  recover  a  judgment,  al- 
though as  to  some  of  the  years,  (the  claim  extending  from  1855  to 
1869,)  the  defendants  might  be  unable  to  enforce  payment,  because  a 
retrospective  rate  would  be  required,  which  might  be  a  conclusive  ob- 
jection to  an  application  for  a  mandamus  to  levy. 

Semble,  that  for  the  sums  due  for  1868  and  1869,  the  plaintiff,  suing  in 
June,  1870,  could  enforce  his  judgment. 

Held,  also,  that  the  effect  of  the  29-30  Vic.  ch.  53,  was  to  abolish  the 
distinction  between  the  mode  of  assessment  in  cities  and  counties,  both 
for  the  purposes  of  the  Jurors'  Act  and  otherwise. 

Remarks  by  Wilson,  J.,  as  to  the  practice  of  omitting  to  levy  in  each 
year  for  the  lull  amount  of  the  sinking  fund  required  for  loans,  and  its 
effect  upon  the  rights  of  creditors,  taken  in  connection  with  the  doctrine 
against  rating  for  debts  past  due. 

Declaration — First  count. — For  that  the  Legislature 
of  the  late  Province  of  Canada,  by  the  18  Vic.  ch.  131, 
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enacted  that  the  municipal  corporation  of  any  county  in 
Upper  Canada  of  which  any  city  should  form  part,  should 
be  entitled  to  demand  and  recover  from  the  municipal 
corporation  of  any  city  which  should  form  a  part  of  such 
county  for  judicial  purposes,  a  portion  of  the  expenses 
incurred  by  such  county  in  any  year  for  the  payment  of 
jurors,  which  portion  should  be  determined  as  in  the  said 
Act  provided.    And  it  was  therein  and  thereby  declared 
that  the  year  for  the  purposes  of  the  Act  should  be  the 
calendar  year,  and   that  the  Act  should  have  effect 
from   the  1st  of  January,  1855,  so  far  as  to  enable 
any  county  to  recover  under  it  the  proportion  above 
mentioned  of  money  expended  for  the  purposes  afore- 
said since  that  day ;  and  that  in  comparing  the  value  of 
ratable  property  in  any  city  or  county  for  the  purposes 
of  the  said  Act,  the  assessed  annual  value  should  be  held  to 
to  be  ten  per  cent,  of  the  actual  value ;  the  actual  or 
annual  value  of  ratable  property  in  a  city  or  county  for 
the  purposes  of  the  said  Act  to  be  that  shewn  by  the  assess- 
ment rolls  of  each  for  the  year  in  which  the  expenses  to  be 
divided  between  them  were  incurred,  and  the  proportion 
of  such  expenses  to  be  finally  borne  by  the  city  should  be 
payable  to  the  county  immediately  after  the  close  of  each 
year ;  the  word  county  as  used  in  the  Act  to  include  a  union 
of  counties  for  judicial  purposes.    And  whereas  before  and 
after  the  passing  of  the  said  act,  and  until  as  hereinafter 
in  this  count  mentioned,  the  counties  of  Frontenac,  Lennox, 
and  Addington,  were  a  union  of  counties  in  the  late  Pro- 
vince of  Canada  for  judicial  purposes,  of  which  union  the 
City  of  Kingston  formed  a  part  for  judicial  purposes.  And 
whereas,  in  and  by  the  23  Vic.  ch.  39  it  was  declared 
that  from  and  after  the  passing  of  the  said  Act  the  County 
of  Lennox  should  be  incorporated  with  the  County  of 
Addington,  and  they  should  together  form  one  county  for 
all  purposes  whatever,  by  the  name  of  the  County  of  Lennox 
and  Addington,  which  county  should  be  united  with  the 
County  of  Frontenac  as  the  Counties  of  Lennox  and 
Addington  then  were,  and  should  form  the  junior  county 
74, — VOL.  XXX  U.CB. 
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of  the  united  Counties  of  Frontenac,  and  Lennox,  and 
Addington.  And  whereas  by  proclamation  under  the  great 
seal  of  the  late  Province  of  Canada,  dated  30th  September, 
1864,  it  was  duly  declared  that  from  and  after  the  1st  of 
January,  1865,  the. union  between  the  County  of  Lennox 
and  Addington  and  the  County  of  Frontenac  should  be  and 
the  same  was,  from  the  date  last  mentioned,  duly  dissolved, 
the  assets  hereinafter  in  this  count  mentioned  becoming  by 
agreement  betv^een  the  corporations  the  property  of  the 
County  of  Frontenac,  the  senior  county  of  the  said  late 
union.  And  whereas  the  expenses  incurred  by  the  said 
late  union  during  the  year  1855  for  the  payment  of  jurors 
was  a  large  sum,  to  wit :  $2,017.60  ;  and  during  the  year 
1856  a  large  sum,  to  wit,  the  sum  of  $3,818.15  ;  during 
the  year  1857  a  large  sum,  to  wit,  the  sum  of  $4,392.60 ; 
during  the  year  1858  a  large  sum,  to  wit,  the  sum  of 
$3,551.35  ;  during  the  year  1859  a  large  sum,  to  wit,  the 
sum  of  $4,017.47;  making  in  the  aggregate  for  said  years 
a  large  sum,  to  wit,  the  sum  of  $17,797.17. 

And  the  plaintiffs  aver  that  the  portion  of  such  expenses 
for  the  payment  of  jurors  for  which  the  City  of  Kingston 
was  liable  to  the  union  under  the  said  Act,  ascertained  and 
determined  each  year  as  in  said  Act  provided,  and  compar- 
ing the  value  of  ratable  property  in  the  city  and  county 
as  in  said  Act  provided,  according  to  the  assessment  rolls  of 
each  for  the  year  in  which  the  expenses  to  be  divided 
between  them  were  incurred,  was  for  the  year  1855  a 
large  sum,  to  wit,  the  sum  of  $217;  for  the  year  1856  a 
large  sum,  to  wit :  the  sum  of  $846,  for  the  year  1857  a 
large  sum,  to  wit,  the  sum  of  $982 ;  for  the  year  1858  a 
large  sum,  to  wit,  the  sum  of  $674  ;  and  for  the  year  1859 
a  large  sum,  to  wit  the  sum  of  $838;  making  in  the 
aggregate  a  large  sum,  to  wit,  the  sum  of  $3,557,  which 
several  sums  became  and  were  payable  to  the  said  union 
immediately  after  the  close  of  each  of  the  said  years. 
And  the  plaintiffs  further  aver  that  the  defendants  have 
not  paid  to  the  said  union,  or  to  the  plaintiffs,  the  senior 
county  thereof,  the  said  several  sums  of  moiiey  last 
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mentioned,  or  any  of  them,  or  any  part  thereof,  although 
duly  and  annually  ascertained,  determined  and  demanded, 
but  have  hitherto  wholly  neglected  and  refused  to  pay 
the  same,  although  the  defendants  had  in  each  of  the 
said  years  sufficient  money  belonging  to  the  city  applicable 
to  municipal  purposes  generally,  and  held  and  still  hold 
moneys  and  property,  real  and  personal,  not  acquired, 
required,  or  used  for  municipal  purposes,  more  than  suffi- 
cient to  meet  the  plaintiffs'  demand,  and  although  the 
defendants  in  each  of  the  said  years  levied  and  collected 
for  the  purposes  of  the  said  demand  divers  sums  of  money, 
out  of  which  they  might  and  ought  to  have  satisfied  the 
plaintiffs'  demand.  Whereupon,  and  by  force  of  the 
statute  in  this  count  first  mentioned,  an  action  hath  accrued 
to  the  plaintiffs  to  demand  and  recover  from  the  defendants 
the  aggregate  amount  of  the  said  portion  of  said  jury 
expenses,  ascertained  and  demanded  as  aforesaid,  being  a 
large  sum,  to  wit,  the  sum  of  $3,557,  with  interest  and 
costs  of  this  suit. 

Second  count — That  by  chapter  31  of  the  Consol. 
Stat.  U.  C,  the  county  of  which  a  city  or  town 
withdrawn  from  the  jurisdiction  of  the  county  council 
forms  a  part  for  judicial  purposes,  might  demand  and 
recover  from  the  city  or  town  a  portion  of  the  expenses 
incurred  by  the  county  in  any  year  for  the  payment  of 
jurors,  determined  as  in  the  Act  provided,  comparing  the 
value  of  ratable  property  in  the  county  and  city  as  shewn 
by  the  assessment  rolls,  as  in  the  said  Act  provided,  and 
the  portion  to  be  borne  to  be  payable  by  the  city  or  town 
immediately  after  the  close  of  each  year.  Then  followed 
the  allegation  that  Frontenac,  Lennox,  and  Addington, 
were  a  union  of  counties  for  judicial  purposes,  of  which 
Kingston,  withdrawn  from  the  jurisdiction  of  the  county 
council,  formed  a  part  for  judicial  purposes  ;  and  that  by 
23  Vic.  ch.  39,  Lennox  and  Addington  were  incorporated 
into  one  county,  and  as  the  junior  county  it  was  joined 
with  Frontenac  in  a  union  of  counties ;  and  that  by  pro- 
clamation of  the  30th  September,  1864-,  the  two  coun- 
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ties  were  after  the  1st  of  January,  1865,  to  be  disunited, 
tlie  assets  in  this  count  mentioned  becoming  by  agreement 
between- the  counties  the  property  of  Frontenac,  the  senior 
county  ;  and  that  the  expenses  incurred  by  the  union  for 
payment  of  jurors  during  the  years  1860  to  1864,  both 
being  inclusive,  each  of  which  years  was  separately  given, 
amounted  to  $22,531  50 ;  and  that  the  portion  for  which 
the  city  was  liable  to  the  union  for  the  respective  years, 
(the  amount  for  each  year  being  separately  stated),  was  in 
all  $4884 ;  and  that  the  several  sums  became  payable  to 
the  union  immediately  after  the  close  of  the  said  years, 
and  that  the  defendants  have  not  paid  to  the  union  or  to 
the  plaintiffs  &c.,  as  in  the  first  count  above  set  forth. 

The  third  count  was  substantially  like  the  second,  but 
omitting  all  mention  of  Lennox  and  Addington  either  as 
separate  counties  or  as  .one  incorporated  county,  because 
the  claim  was  for  the  year  1865  and  1866,  before  which 
time  Lennox  and  Addington  had  been  set  off  from 
Frontenac.  The  claim  for  these  two  years  against  the 
city  was  $2,883. 

The  fourth  count  was  in  respect  of  the  years  1867,  1868, 
and  1869,  and  was  pi'ecisely  like  the  third  count,  excepting 
that  it  alleged  that  the  distinction  which  before  the  1st 
of  January,  1867,  existed  between  actual  value  in  rural 
municipalities  and  annual  value  in  cities  and  towns,  should 
cease  to  exist,  and  that  under  the  Assessment  Act  in  coun- 
ties, cities,  towns,  townships,,  and  villages,  the  assessment 
should  be  made  on  actual  value,  and  rates  collected  at  so 
much  in  the  dollar  on  the  actual  value  of  real  and  personal 
property  liable  to  assessment.  The  claim  for  these  three 
years,  which  was  stated  separately  for  each  year,  was,  in 
the  aggregate  against  the  city,  $6,035.65. 

Common  counts  were  added. 

The  defendants  demurred  to  the  first  four  counts ;  the 
causes  stated  being,  that  no  right  of  action  is  intended  to  be 
given  in  respect  of  the  sums  claimed,  but  only  that  upon  the 
amount  being  properly  determined  and  demanded  each 
year,  the  same  is  to  be  paid  out  of  the  fund  for  municipal 
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purposes,  or  by  a  rate  levied  therefor,  and  in  default  of 
such  payment  then  an  assessment  may  be  made  at  the 
instance  of  the  county  or  united  counties,  which  is  the 
only  remedy  :  that  it  is  not  alleged  that  these  debts  were 
actually  levied,  or  that  the  defendants  had  at  the  bringing 
of  the  action  or  since  said  actual  debts  or  any  moneys  be- 
longing to  them  and  applicable  to  municipal  purposes 
generally,  out  of  which  they  could  and  ought  to  have  paid 
the  same :  that  except  as  to  the  debt  in  respect  of  1869, 
even  if  former  councils  had  levied  and  collected  moneys  out 
of  which  they  might  and  ought  to  have  paid  these  claims 
annually,  but  did  not,  that  does  not  render  the  defendants 
now  liable  for  the  same  :  that  except  as  last  aforesaid  the 
claims  or  debts  sued  for  do  not  fall  within  the  defendants' 
ordinary  expenditure  for  this  year,  as  is  shewn  by  the  said 
counts,  which  do  not  shew  that  they  are  debts  which  not- 
withstanding this  ought  to  be  paid,  and  it  appears  by  the 
counts  that  they  are  not  debts  of  that  nature. 

The  defendants  demurred  also  to  the  said  four  counts, 
alleging  that  each  one  of  them  was  bad  except  that  part 
of  the  fourth  count  which  related  to  the  year  1869,  on  the 
following  grounds — That  no  right  exists  to'  sue  for  the  said 
debt  except  in  the  year  following  the  year  of  their  accruing 
due, «it  all  events  not  unless  the  identical  debts  had  been 
actually  levied  for  and  collected,  and  no  right  exists  to  sue 
the  defendants  after  such  a  lapse  of  time  :  and  that  the 
claim  for  interest  is  not  warranted  by  the  statute. 

The  defendants  demurred  also  to  the  fourth  count  on  the 
following  grounds  : — That  the  method  of  determining  the 
city  portion  of  the  jury  expenses  in  that  count  set  forth  is 
not  the  lawful  method,  the  provisions  of  the  said  Jurors'  Act 
referred  to  not  being  changed  or  affected,  nor  the  rights 
and  liabilities  of  cities  and  counties  as  to  j  ury  expenses,  nor 
the  mode  of  ascertaining  the  portion  thereof  to  be  borne  by 
each  altered,  by  the  Assessment  Act  referred  to.  If  the 
county  had  taken  all  necessary  preliminary  steps  to  entitle 
them  to  the  sums  claimed,  and  they  had  not  been  paid  in 
each  year,  the  remedy  contemplated  by  the  statute  is  that 
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the  amount  should,  if  not  paid,  be  raised  by  assessment, 
and  if  the  city  refused  or  neglected  to  assess,  the  county 
should  have  applied  each  year  on  default  for  a  mandamus 
to  compel  the  city  to  levy  a  rate  to  pay  the  same. 
Joinder  in  these  demurrers. 

The  defendants  pleaded  two  pleas,  which  were  numbered 
as  the  7th  and  8th  pleas  on  the  paper  books,  which  with 
the  replications  to  them  were  severally  demurred  to,  but 
these  pleadings  and  the  arguments  upon  them  are  omitted, 
as  the  whole  of  them  were  afterwards  struck  out  by  reason 
of  the  judgment  on  which  the  two  pleas  were  founded 
having  been  set  aside  as  irregular  and  unauthorized  (a). 

This  case  was  argued  in  Michaelmas  Term  last. 

Harrison,  Q.  C,  for  the  plaintiffs  (h).  The  18  Vic. 
ch.  130,  under  which  the  first  count  is  framed,  is  still 
in  force  :  County  of  Frontenac  v.  City  of  Kingston, 
20  G.  P.  49.  The  first  count  has,  since  the  argument 
of  the  cause  which  was  brought  in  the  Common  Pleas, 
been  amended  according  to  the  judgment  of  that  Court. 
The  plaintiffs  can  maintain  an  action  at  law  for  their 
claim.  The  words  of  that  Act  are,  the  plaintiff  shall 
be  entitled  to  demand  and  recover"  the  same ;  and  by 
section  1  the  same  shall  be  "  repaid"  to  the  plaintiffs.  «  The 
Jurors'  Act,  Consol.  Stat.  U.  C.  ch.  31,  sec.  155,  and  sub- 
sec.  2,  are  similarly  worded.  In  Brady  v.  Bellew,  6  Ir. 
L.  E.  348,  an  action  was  held  to  lie  by  reason  of  the 
words  'applot  and  levy'  the  rates  on  the  inhabitants.  He 
referred  also  to  Hopkins  v.  The  Mayor  of  Swansea,  4  M.  & 
W.  621 ;  S.  C.  in  Error,  8  M.  &  W.  901.  The  County  of 
Middlesex  v.-The  City  of  London,  22  U.  C.  R.  196  :  Ward 
V.  Lowndes,  1  El.  &  El.  940 ;  Tilson  v.  The  Warwick  Gas 
Light  Co.,  4  B.  &  C.  962  ;  Cane  v.  Chapman,  5  A.  &  E.  647 ; 

(a)  The  counsel  for  the  plaintiflfs  began,  there  being  then  cross- 
demurrers  upon  the  record,  which  were  afterwards  removed  as  above 
mentioned. 

(6)  The  judgment  referred  to  was  recovered  in  the  Common  Pleas  in 
Michaelmas  Term,  1861),  on  demurrer,  and  was  in  these  pleas  set  up  by 
way  of  estoppel. 
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Garden  v.  The  General  Cemetery  Co.,  5  Bing.  N.  C.  258.  It 
is  said  that  the  plaintiffs  have  not  alleged  that  the  defend- 
ants did  not  levy  and  collect  the  money  out  of  which  they 
might  pay  these  claims.  That  is  a  mistake ;  the  counts  do 
expressly  allege  that  fact,  though  it  was  not  alleged  in  the 
case  in  the  Common  Pleas;  18  Vic.  ch.  130,  sec.  4 ;  Consol. 
Stat.  U.  C.  ch.  31,  sec.  157.  Then  it  is  said  that  although 
the  former  council  has  levied  the  money,  the  present  council 
cannot  be  made  to  pay  it.  Mellish  v.  The  Town  Council  of 
Brantford,  2  C.  P.  35  ;  and  Scott  v.  The  Corporation  of 
Peterborough,  19  U.  C.  R.  471,  do  not  apply,  because  the 
counts  allege  against  the  defendants  that  the  rates  were 
yearly  and  duly  levied.  As  to  the  objection  to  the  fourth 
count,  the  plaintiffs  are  right  after  the  year  1866,  by 
reason  of  the  29-30  Vic.  ch.  53,  in  proceeding  upon  the 
actual  value  instead  of  the  previous  method  under  the  18 
Vic.  ch.  130.  The  other  objections  to  the  fourth  count 
have  been  already  answered. 

Read,  Q.C.,  and  Anderson,  contra.  The  first  and  second 
counts  are  bad.  The  plaintiffs  have  no  remedy  at  law  ;  if 
they  are  entitled  to  relief  at  all  it  must  be  in  equity.  The 
causes  of  action  in  the  first  count  accrued  to  the  threa 
United  Counties  of  Frontenac,  Lennox,  and  Addington; 
and  in  the  second  count  to  the  two  United  Counties  of  Fron- 
tenac, and  Lennox  and  Addington,  then  forming  one  incor- 
porated County ;  and  Frontenac  alone  cannot  sue  for  either 
of  such  claims  :  County  of  Frontenac  v.  City  of  Kingston, 
20  C.  P.,  pp.  69,  70.  These  counts  do  not  allege  that  the 
junior  counties  or  junior  county  therein  mentioned  assigned 
their  interest  in  these  claims  to  the  plaintiffs  a.s  the  senior 
county.  It  is  a  material  allegation,  as  a  plea  traversing 
that  fact  was  held  to  be  a  material  traverse  :  Consol.  Stat. 
U.  C.  ch.  54,  sees.  59,  60.  None  of  the  first  four  counts 
allege  that  the  defendants  have  in  their  hands  the  specific 
moneys  which  they  are  said  to  have  levied  to  satisfy  these 
jury  charges.  The  defendants  may  perhaps  be  considered 
as  trustees  for  the  plaintiffs,  but  there  is  no  remedy  at  law 
against  them  :  Par  doe  v.  Price,  13  M.  &  W,  267;  S.  C.  16 
M.  &  W.  458. 
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As  to  the  fourth  count.  Although  the  Legislature,  by 
the  29-30  Vic.  ch.  53,  has  altered  the  general  mode  of 
rating  and  assessing,  the  former  mode  of  doing  so  for 
jury  purposes  under  the  18  Vic.  ch.  130  and  Consol. 
Stat.  XJ.  C.  ch.  31,  sees.  156-7  has  not  been  altered.  This 
count  is  therefore  objectionable  for  placing  the  defendants' 
liability  upon  the  wrong  basis.  Under  any  circumstances 
the  plaintiffs,  if  they  are  the  proper  parties  to  receive  the 
money,  cannot,  nevertheless,  independently  of  the  other 
objections,  sue  at  all,  because  at  most  they  have  only  a 
claim  on  a  particular  fund,  which  will  not  confer  on  them 
a  general  right  of  suit :  Addison  v.  The  Mayor  of  Preston, 
12  C.  B.  134 ;  Anonymous,  6  Mod.  27. 

Harrison,  Q.  C,  in  reply.  The  declaration  shews  that 
it  was  agreed  between  the  other  counties  and  the  plain- 
tiffs that  the  moneys  in  question  should  be  the  property 
of  the  plaintiffs,  which  is  a  sufficient  allegation  that  the 
claims  have  been  duly  assigned  to  the  plaintiffs;  the 
plaintiffs  need  not  therefore  go  into  Chancery  to  perfect 
their  title.  The  counts  also  shew  that  the  defendants 
did  make  the  specific  moneys  which  the  plaintiffs  demand 
from  them,  and  that  they  have  such  moneys  not  required 
for  municipal  purposes. 

Wilson,  J.,  delivered  the  judgment  of  the  Court. 

This  case  does  not  come  before  us  in  a  satisfactory 
manner,  even  if  the  estoppel  by  judgment  be  struck  out, 
for  if  the  estoppel  cannot  for  any  cause  be  pleaded, 
the  pendency  of  another  action  should  be  a  bar. 

A  new  action,  under  the  circumstances  of  this  case,  is 
not  the  proper  method  of  determining  the  sufficiency  of 
the  judgment  given  in  the  other  Court.  And  if  this  action 
be "  brought  because  the  record  was  defective  in  the  other 
Court,  and  could  not  have  been  safely  taken  to  appeal,  and 
because  the  Court  would  not  allow  an  amendment,  there 
is  still  less  reason  why  we  should  be  called  on  to  nullify 
the  discretion  which  that  Court  has  exercised  in  declining 
to  aid  the  plaintiffs. 
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We  might  perhaps  have  allowed  the  defendants  the  right 
of  pleading  the  pendency  of  the  other  action. 

The  question  is,  whether  we  should  not  take  the  judg- 
ment of  that  Court  as  determining  this  case  on  the  merits, 
whether  we  approve  of  it  or  not. 

If  we  did,  that  would  dispose  of  the  claims  for  the  years 
1868  and  1869,  which  were  not  sued  for  in  that  action,  as 
well  as  for  the  previous  years. 

The  present  case  differs  from  the  former  one  in  some 
respects.  The  new  allegations  in  it  were  made  to  meet 
the  objections  which  were  taken  in  the  former  case.  It  is 
now  averred  that  the  yearly  sums  were  duly  and  annually 
ascertained,  and  determined  and  demanded,  and  that  the 
city  had  in  each  of  the  years  a  sufficient  sum  belonging  to 
the  city  applicable  to  municipal  purposes  generally,  and 
that  the  city  held  and  still  hold  money  and  property  real 
and  personal,  not  acquired,  required  or  used  for  municipal 
purposes,  more  than  sufficient  to  meet  the  plaintiffs'  de- 
mand ;  and  also  that  the  city  levied  and  collected  in  each 
of  the  said  years,  for  the  purposes  of  the  said  demand, 
divers  sums  of  money,  out  of  which  they  might  and  ought 
to  have  satisfied  the  plaintiffs'  demand. 

In  the  former  case  it  was  not  determined  that'  an  action 
would  not  lie  for  the  claim. 

Mr.  Justice  Gwynne  was  of  that  opinion.  The  Chief 
Justice  rested  his  judgment  on  the  deficiency  of  the 
declaration,  in  not  stating  that  the  amount  claimed  in  each 
year  had  been,  according  to  the  statute,  duly  ascertained 
and  determined,  which  was  an  essential  preliminary  act 
before  any  claim  could  arise. 

The  objection  just  stated  has  now  been  cured. 

We  are  obliged  therefore  to  consider  and  dispose  of  the 
case  as  it  is  now  presented  to  us. 

The  first  question  is,  whether  an  action  will  lie  for  the 
recovery  of  the  demands  now  made  ? 

By  the  18  Yic.  ch,  130  it  was  enacted  that  it  was  just 
and  right  that  cities  which,  for  judicial  purposes,  formed 
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part  of  the  counties  in  which  they  were  situate,  should  pay 
a  fair  proportion  of  the  expenses  incurred  for  the  payment 
of  jurors  in  such  counties.  The  county  was  then  empower- 
ed to  demand  and  recover  from  the  city  a  portion  of  the 
jury  expenses  incurred  by  the  county  in  any  year,  accord- 
ing to  the  assessed  value  of  all  the  ratable  property  in 
each :  the  sum  to  be  borne  by  the  city  to  be  repaid  by 
it  to  the  county ;  and  to  be  payable  immediately  after  the 
close  of  each  year.  The  assessment  rolls  to  be  used  were 
those  of  the  year  in  which  the  expenses  to  be  divided  be- 
tween them  were  incurred. 

The  city  was  empowered  and  required  to  raise  by  assess- 
ment such  money  which  it  required  for  the  purposes  of 
that  act,  or  to  pay  such  sum  out  of  any  moneys  belonging 
to  the  city,  and  applicable  to  municipal  purposes  generally. 

The  money  to  be  repaid  by  the  city  to  the  county 
was  not  payable  out  of  any  particular  fund.  It  was 
not  payable  out  of  a.  special  rate  to  be  levied  for  that 
purpose  :  it  was  payable  by  such  a  rate,  or  out  of  any 
moneys  belonging  to  the  city,  and  applicable  to  municipal 
purposes  generally.  This  distinguishes  the  claim  here 
from  the  claims  which  were  made  in  some  of  the  cases 
which  \\^ere  referred  to.  Addison  v.  The  Mayor,  <&;c.,  of 
Preston,  12  C.  B.  108,  184,  is  in  favor  of  an  action  being 
maintainable. 

The  words  of  the  statute  are,  that  the  sums  when  ascer- 
tained the  county  may  "  demand  and  recover^'  them  from 
the  city. 

Demand  includes  an  action :  Co.  Lit.  291  6  ;  Altham's 
case,  8  Co.  154  a. 

Recover  means  to  obtain  one's  rights  by  judgment : 
Co.  Lit.  154  a;  Jac.  Law  Die.  'Recovery.' 

The  common  law  mode  ^  of  obtaining  redress  for  a 
wrong  done  by  not  performing  a  duty  is  by  action  : 
Tilson  V.  The  Town  of  Warwick  Gas  Light  Co.,  4  B.  &  C. 
962. 

And  an  action  is  defined  to  be  "jus  proseqmndi  in 
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judicio  quod  sibi  debetur''  Co.  Lit.  285  a;  Bl.  Com.,  Vol.  III., 
p.  116. 

I  think  there  is  a  right  in  the  plaintiffs  to  recover 
the  money  in  question  by  action  at  law  from  the  de- 
fendants, if  after  the  amount  is  ascertained  and  deter- 
mined in  each  year  the  county  does  not  immediately 
pay  it. 

The  statute  makes  it  payable  "  immediately  after  the 
close  of  each  year."  The  county  is  not  obliged  to  wait 
on  the  city  for  payment  until  the  money  has  been  raised 
by  rate.  The  county  cannot  tell  whether  the  city  will 
raise  it  by  rate  or  not,  and  that  is  a  further  reason  why 
the  county  should  possess  the  usual  right  of  enforcing  pay- 
ment by  action,  if  payment  be  not  made  at  the  proper  time. 

The  next  question,  which  was  not  raised,  however, 
by  the  parties  is,  are  the  plaintiffs  entitled  to  recover 
for  the  arrears  of  those  years  for  which  a  levy  at  the 
time  the  action  was  brought  could  not  properly  have 
been  made  ?  Is  the  want  of  a  remedy  to  enforce  payment 
by  a  levy  an  answer  to  the  cause  of  action,  or  a  reason  why 
a  recovery  should  not  be  had  ? 

The  defendants  are  by  law  liable  to  the  demand  now 
made,  for  the  statute  expressly  made  them  so.  Then  why 
should  not  the  plaintiflfs  obtain  a  judgment  against  them  ? 
The  objection  can  only  be,  because  it  may  be  said  it 
can  be  of  no  use  to  the  plaintiffs ;  they  will  not  be  able 
to  enforce  it ;  it  would  be  illegal  on  the  part  of  the 
defendants  if  they  were  to  pay  it.  But  the  inability  to 
make  the  judgment  productive  is  no  defence  to  the  ac- 
tion, nor  any  reason  why  the  judgment  should  not  be 
obtained  :  Pallister  v.  The  Mayor,  ^c,  of  Gravesend,  9  C.  B. 
774 ;  Payne  v.  The  Mayor,  &c.,  of  Brecon,  3  H.  &.  N.  572  ; 
Hartley  v.  Mare,  19  C.  B.  N.  S.  85  ;  Bush  v.  Martin,  2 
H.  &.  C.  311 ;  Eartnall  v.  The  Byde  Commissioners, 
4  B.  &  S.  366,  367  ;  Scott  v.  The  Trustees  of  Union 
School  Section  of  Burgess  and  Bathurst,  19  U.  C.  R.  28. 

If  this  were  a  motion  for  a  mandamus  on  the  city  to 
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levy  a  rate  to  satisfy  the  claims  now  sued  for,  the  argu- 
ment that  the  claims  were  of  that  nature  and  standing 
that  they  could  not  be  lawfully  levied  from  the  present 
ratepayers  would  be  a  conclusive  answer.  Most  of  the 
cases  cited  were  motions  of  that  nature.  For  the  debt 
claimed  would  not  be  and  is  not  the  debt  of  those  who  are 
now  the  ratepayers,  any  more  than  the  baker's  or  butcher's 
bill  against  the  former  occupant  of  a  house  is  the  debt  of 
the  present  occupant. 

In  Johnson  v.  The  Trustees  of  School  Section  No.  13  m 
Harwich,  80  U.  C.  R.  264,  we  held  that,  on  a  motion  for  a 
mandamus  to  levy  a  rate  to  pay  the  judgment,  the  Court 
could  enquire  into  the  nature  and  merits  of  the  judgment. 

It  is,  however,  no  objection  to  a  by-law  valid  on  its  face, 
that  the  rate  to  be  levied  is  in  fact  to  satisfy  an  old  standing 
debt,  or,  in  other  words,  is  to  levy  a  retrospective  rate. 
The  time  to  object  is  when  the  accounts  objected  to  are 
proposed  to  be  paid :  The  King  v.  Sillifant,  4  A.  &;  E.  354 ; 
Jones  Y.  Johnson,  5  Ex.  862. 

The  plaintiffs  are  therefore  entitled  to  recover  a  judg- 
ment for  the  old  demand,  if  there  be  no  valid  defence  ap- 
pearing on  this  record.  Whether  they  will  be  able  to 
make  the  fruits  of  it  is  a  question  with  which  we  have 
nothing  to  do  at  the  present  time. 

The  fourth  count  was  objected  to  on  the  further  ground, 
that  the  mode  of  determining  the  city  portion  of  the  debt 
for  the  years  1867, 1868,  and  1869,  as  set  out  in  that  count, 
was  not  the  proper  way  of  doing  so. 

By  the  18  Vic.  ch.  130,  and  the  Jury  Act,  the  city  as- 
sessed annual  value  of  the  ratable  property  was  for  the 
purposes  of  these  Acts  assumed  to  be  ten  per  cent,  of  the 
actual  value ;  that  was  the  mode  of  equalizing  the  different 
methods  of  assessment  which  then  prevailed  in  cities  and 
counties.  By  the  29-30  Yic.  ch.  53,  the  system  of  assess- 
ing and  rating  in  both  cities  and  counties  is  the  same ; 
that  has  in  effect  abolished  the  special  provisions  of  the 
two  statutes  before  mentioned.  There  is  no  longer  such  a 
thing  as  an  annual  value  of  property  in  cities  taken  by 
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assessment ;  there  is  no  longer  a  necessity  for  making  the 
ten  per  cent,  valuation  when  the  annual  value  in  cities  is 
not  now  taken ;  and  there  is  no  difficulty  in  determining 
the  proportion  of  the  two  parties  under  the  amended  law. 
It  is  to  take  the  rolls  for  the  year,  according  to  18  Vic. 
ch.  130,  "in  which  the  expenses  to  be  divided  between 
them  were  incurred."    This  objection  to  the  count  fails. 

Then  as  to  the  claim  for  the  years  1868  and  1869,  they 
require  a  different  consideration  from  those  prior  to  1868. 

I  think  that  as  to  the  year  1869  there  is  a  plain  right  of 
recovering  the  fruits  of  a  judgment  rendered  for  it,  as  the 
action  was  brought  in  June,  1870. 

I  think  there  is  the  right  of  recovering  the  fruits  of  a 
judgment  rendered  for  the  claim  of  1868  also. 

The  city  might  in  that  year  have  estimated  for  the  jury 
expenses  of  the  year,  and  have  assessed  for  and  levied  them. 
That  would  have  been  doing  it  in  advance  of  the  time  at 
which  the  exact  amount  could  have  been  known.  The 
county  could  not  know  the  aggregate  charge  until  all 
the  jurors  for  the  year  were  paid,  and  until  they  had 
deducted  from  it  certain  sums,  under  the  18  Vic.  ch.  ISO, 
which  they  could  not  know  either  until  at  or  near  the 
close  of  the  year.  And  it  was  the  remaining  sum  after 
these  deductions  were  made  which  was  to  be  divided 
between  the  city  and  the  county. 

The  city  was  not  bound  to  make  the  rate  in  advan^ie, 
but  might  wait  until  the  exact  amount  had  been  ascer- 
tained which  they  would  have  to  pay  as  provided  for, 
and  that  could  not  be  until  the  end  of  the  year.  As 
soon  as  the  exact  amount  was  ascertained  and  determined 
against  the  city,  the  county  had  a  right  to  have  it  paid  at 
once. 

The  county  could,  however,  I  think,  have  delayed  suing 
the  city  until  a  rate  could  be  levied  to  discharge  the  debt. 
That  late  would  be  made  in  1869  for  the  year's  expenses  of 
1868,  and  the  levy  could  not  well  have  been  made  before 
the  end  of  thai  year.  The  collector's  roll  is  not  returnable 
till  the  14th  of  December  of  the  year.    The  collector  might 


598         queen's  bench,  HILARY  TERM,  34  VIC,  1871. 


not  have  completed  his  collections  by  that  time.  The  council 
mi^ht  have  extended  the  time  to  him  till  the  first  of  April 
of  the  following  year,  which  would  be  1870. 

If,  therefore,  the  county  waited  until  the  rate  for  1869, 
including  the  debts  payable  in  that  year,  was  levied,  I 
should  think  that  no  injustice  had  been  done  to  the  city 
by  such  a  degree  of  forbearance.  And  so  long  as  both 
parties  were  acting  in  good  faith,  and  with  reasonable 
promptitude,  the  one  in  trying  to  collect  from  the  real 
debtors,  and  the  other  in  trying  to  make  the  real  debtors 
pay,  the  provisions  of  the  statute  should  not  be  pressed  too 
strongly  against  either  of  them. 

This  action  having  been  brought  in  June,  1870,  just 
about  two  months  beyond  the  time  when  the  roll  of  1869 
(including,  or  which  should  have  included,  the  jury 
expenses  of  1868,  and  which  became  a  debt  of  1869,)  was 
finally  returnable,  was  not  too  great  a  delay  to  prevent 
the  county  from  enforcing  payment  of  the  expenses  in 
question. 

The  county  therefore  is  entitled  to  a  judgment  generally 
on  the  demurrer  to  the  fourth  count,  and  in  my  opinion  is 
entitled  to  enforce  that  judgment  generally  for  the  recovery 
had  for  the  years  1868  and  1869. 

The  doctrine  against  rating  for  past  due  debts  may  lead 
to  some  difficulty  yet. 

Consider  the  ordinary  course  pursued  with  respect  to 
a  loan  to  a  municipal  corporation.  The  council  is  required 
to  impose  a  yearly  special  rate  to  pay  the  interest  and  to 
form  a  sinkiug  fund  for  the  redemption  of  the  loan  within 
the  time  limited.  If  the  interest  be  regularly  paid,  and 
if  the  sinking  fund  be  yearly  provided  for,  the  creditor 
will  be  fully  secured  in  the  due  payment  of  his  loan  at 
its  maturity.  But  if  the  sinking  fund  is  not  annually 
added  to,  how  is  the  creditor  to  be  paid  when  he  calls  for 
his  money  ?  There  is  no  special  fund  for  him,  or  it  is 
inadequate  to  pay  him.  Is  he  to  lose  his  demand,  or  has 
the  council  to  levy  a  rate  to  raise  the  money,  or  if  that  be 
not  don  e  has  he  the  right  to  bring  an  action  and  enforce 
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payment  by  seizure  of  the  corporate  property,  or  by  having 
a  rate  struck  through  the  instrumentality  of  the  Sheriff  ? 

Upon  every  principle  against  retrospective  rating,  the 
scheme  of  paying  or  of  raising  the  money  to  pay,  from  the 
funds  of  the  ratepayers  of  the  period  of  the  maturing  of  a 
debt  which  had  been  contracted  twentj^  years  before  then, 
must  be  vicious  and  indefensible. 

Is  the  creditor  then  to  lose  his  debt  ?  If  so,  it  must  be 
because  he  has  not  vigilantly  seen  year  by  year  that  the 
fund  for  his  ultimate  payment  has  been  raised  and  secured 
If  his  debt  were  payable  by  instalments,  he  would  be  obliged 
to  prosecute  sharply  for  each  one  as  it  became  due, 
otherwise  he  would  be  met  by  the  answer  that  he  was 
too  late  in  his  demand,  as  there  was  then  a  different 
body  of  ratepayers  from  that  which  should  properly  have 
paid  him.  Is  he  then  bound,  when  his  debt  has  to  be 
funded  by  instalments,  to  see  that  the  funding  is  duly 
attended  to  ? 

These  are  questions  of  grave  importance,  nor  are  they 
quite  imaginary.  It  is  notorious  that  many  of  these 
corporations  do  not  raise  the  full  original  special  rate  of 
each  debt.  If  they  did,  the  rates,  instead  of  being  SI 
in  the  £,  on  the  annual  value  would  be  very  considerably 
more.  The  special  rates  are  not  raised  at  all.  There  is 
a  general  rate  for  interest,  and  for  the  payment  in  full  pf 
such  debts  which  fall  due  within  the  year,  and  for  which 
a  levy  can  conveniently  be  made.  But  if  the  debt  cannot 
be  paid  off  the  time  is  extended,  or  a  new  loan  is  made 
to  pay  off  the  old  one. 

The  plaintiffs  are  not  in  a  position  to  complain  of  any 
great  hardship  if  they  fail  to  get  the  benefit  of  their 
judgment.  Their  claims  fell  due  year  by  year,  and  they 
should  have  collected  them  long  before  the  present  time, 
for  the  policy  of  the  municipal  acts  is  clearly  against  a 
rating  to  pay  debts  of  such  very  long  standing.  The 
general  scheme  however  of  the  acts,  by  the  power  of 
borrowing  which  they  confer,  and  the  power  to  postpone 
for  a  very  long  period  the  full  payment  of  the  loans,  is 
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based  upon  the  principle  of  making  the  ratepayers  of 
each  year,  while  the  credit  is  running,  pay  for  the  debts  of 
those  who  were  rate-payers  ten,  twelve,  and  twenty  years 
before.  There  is  said  to  be  no  positive  rule  of  law  against 
the  levying  of  a  retrospective  rate ;  it  is  always  a  question 
whether  the  Act  under  which  the  ra.te  is  made  expressly  or 
impliedly  prohibits  it :  Harrison  v.  Stickney,  2  H.  L.  Cas. 
108  ;  and  that  principle  is  affirmed  in  the  following  cases, 
which  in  other  respects  have  an  application  to  this  case  : 
The  King  v.  The  Chapel  Wardens  of  the  Township  of 
Haworth,  12  East  556 ;  Tawney's  case,  6  Mod.  97,  2  Salk. 
531,  1  Holt  579,  2  Ld.  Eaym.  1009 ;  Bex  v.  The  Justices 
of  Flintshire,  5  B  &  Ad.  761  ;  Cortis  v.  The  Kent  Water 
Works  Co,,  7  B.  &  C.  314 ;  The  King  v.  The  Church 
Wardens  of  Bursley,  5.  A.  &  E.  10 ;  The  Queen  v.  Read, 
13  Q.  B.  524;  Piggott  v.  Bearhlock,  4  Moo.  P.  C.  399; 
Woods  V.  Reed,  2  M.  &  W.  777 ;  ' The  King  v.  Sillifant, 
4  A.  &  E.  354 ;  Jones  v.  Johnson,  5  Ex.  862 ;  The  King 
V.  The  Commissioners  of  Sewers  for  the  Tower  Hamlets, 
1  B.  &  Ad.  232 ;  Payne  v.  Mayor  of  Brecon,  3  H.  &;  N. 
672;  Attorney- General  v.  Corporation  of  Lichfield,  17  L. 
J.  Ch.  472 ;  The  Guardians  of  the  Poor  of  Wycombe 
Union  v.  The  Guardians  of  the  Poor  of  Eton  Union, 
1  H.  &  N.  687  ;  Hopkins  v.  The  Mayor  of  Swansea, 
4  M.  &  W.  621,  affirmed  in  8  M.  &  W,  901. 

The  result  is,  that  the  plaintiffs  are  entitled  to  judg- 
ment generally  on  the  demurrers  to  the  first,  second,  third, 
,and  fourth  counts. 

Judgment  for  plaintiffs. 
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McIntosh  v.  The  Grand  Trunk  Railway  Company  of 

Canada. 

R.  W.  Co  Obligation  to  fence. 

The  Canada  Company  owned  land  in  the  Town  of  Goderich  through 
which  defendants'  railway  ran,  and  on  whicTi,  bein^  an  open  common, 
the  cattle  of  persons  living  in  the  town  had  for  thirty  or  forty  years 
been  accustomed  to  pasture,  though  without  any  express  permission. 
The  plaintiflP's  cow  having  escaped  from  this  land  on  to  the  railway, 
owing  to  the  want  of  fences,  and  been  killed  by  a  train  :  Held^  that 
he  could  not  recover,  for  as  against  •  him  the  defendants  were  not 
bound  to  fence. 

This  was  an  action  brought  on  the  9th  of  November, 
1868,  in  the  first  Division  Court  of  the  County  of  Huron, 
and  by  certiorari  issued  on  the  5th  December  of  the  same 
year  brought  into  this  Court. 

The  plaintiff  declared  in  the  first  count,  that  it  was 
defendants'  duty,  as  the  owners  of  a  railway  running  their 
engines  and  carriages  thereon,  to  erect  and  maintain  good 
and  sufficient  fences  on  each  side  of  the  line  of  their  rail- 
way, and  that  by  reason  of  their  neglect  so  to  do,  a  certain 
cow  of  the  plaintiff,  which  was  at  the  time  depasturing 
and  lawfully  being  in  and  upon  certain  land  situate  in  the 
town  of  Goderich,  and  adjoining  and  abutting  on  the 
defendants'  railway,  and  on  the  land  found  necessary  and 
taken  for  the  uses  of  the  railway,  strayed  and  escaped  out 
of  the  adjoining  land  upon  the  defendants'  railway,  and 
was  killed  by  engines  and  carriages  of  defendants,  and  was 
thereby  lost  to  the  plaintiff". 

The  second  count  alleged  that  it  was  defendants'  duty  to 
erect  and  maintain  fences  of  the  height  and  strength  of  an 
ordinary  division  fence,  yet  defendants  neglected  to  erect 
and  maintain  on  each  side  of  the  line  of  their  said  railway 
such  fences,  and  by  reason  of  such  neglect  a  cow  of  the 
plaintiff",  which  was  at  the  time  lawfully  and  with  consent 
of  the  owner  depasturing  on  a  certain  common  in  the  town 
of  Goderich,  through  which  the  defendants'  railway  passed, 
and  which  was  not  fenced  off*  from  the  said  railway, 
strayed  therefrom  upon  the  said  railway,  and  was  killed  by 
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the  engines  and  carnages  of  the  defendants,  and  was 
wholly  lost  to  the  plaintiff. 

The  third  count  charged  defendants  with  negligence  in 
the  management  of  their  engines ;  but  it  was  not  supported 
by  the  evidence,  and  was  given  up. 

The  defendants  pleaded  not  guilty  by  statute,  Consol. 
Stat.  C.  ch.  66,  sec.  83,  Public  Act. 

This  cause  was  tried  at  the  last  Spring  Assizes  at 
Goderich. 

The  plaintiff  proved  that  the  cow,  worth  $40,  was  killed 
by  defendants'  engine  when  on  the  track,  she  having  got 
on  the  track  through  defect  of  fences.  The  cow  was 
depasturing  on  unenclosed  lands  belonging  to  the  Canada 
Company  in  the  town  of  Goderich.  There  were  streets 
laid  out  through  portions  of  this  land,  some  of  which  led 
down  to  the  railway  track,  and  others  only  went  as  far  as 
the  top  of  the  bank  of  the  River  Maitland.  This  bank  was 
high,  and  the  descent  so  very  abrupt  that  no  vehicles  could 
pass  down  it,  but  cows  and  other  animals  could  get  up 
and  down  the  bank.  The  place  where  the  dead  body  of 
the  animal  was  found  was  opposite  Wellington  Street, 
which  it  was  said  only  extended  to  the  top  of  the  bank. 
The  evidence  shewed  that  the  residents  of  the  town  for 
thirty  or  forty  years  past  had  been  in  the  habit  of  allowing 
their  cattle  to  run  at  large,  and  that  they  usually  fed  over 
this  unenclosed  land  belonging  to  the  Canada  Company, 
and  nothing  had  been  said  against  their  doing  so. 

The  defendants'  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  cow  was  not  shewn  to  have  been  lawfully 
depasturing  on  the  close  adjoining  the  track,  and  that  as 
to  the  third  count  there  was  no  evidence  of  negligence  in 
managing  the  engine  to  sustain  it. 

The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiff  on  the  first  and  second  counts,  and  assess  the 
damages  at  $40,  and  to  find  a  verdict  for  the  defendants  on 
the  third  count ;  and  he  reserved  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them  on  the  other  counts,  if  the 
Court  should  be  of  opinion  the  defendants  ought  to 
succeed. 
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In  Easter  Term  last  if.  C.  Cameron,  Q.  C,  for  defendants, 
obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
nonsuit  or  verdict  for  the  defendants,  pursuant  to  leave 
reserved,  or  for  a  new  trial,  the  verdict  being  contrary  to 
law  and  evidence  and  the  Judge's  charge. 

During  the  same  term  C.  Robinson,  Q.  C,  .shewed  cause. 
The  Company  are  bound,  under  the  13th  section  of  Consol. 
Stat.  U.  C.  ch.  66,  to  erect  and  maintain  fences  on  each  side 
of  the  railway  of  the  height  and  strength  of  an  ordinary 
division  fence.  This  case  does  not  come  within  the  provi- 
sions of  sec.  147,  declaring  that  no  cattle  shall  be  allowed  to 
run  at  large  on  a  highway  within  half  a  mile  of  the  inter- 
section of  such  highway  with  any  railway  on  grade,  unless 
such  cattle  are  in  charge  of  some  person  to  prevent  their 
loitering  or  stopping  at  the  intersection.  Here  the  streets, 
on  or  near  which  the  cow  was,  do  not  go  down  the  face  of 
the  hill  to  the  railway.  The  Municipal  Act,  29-30  Vic. 
ch.  51,  sees.  354,  355,  contemplates  that  cattle  may  run  at 
large  and  that  it  is  the  duty  of  the  proprietors  of  land  to 
fence  against  them,  otherwise  the  cattle  cannot  be  im- 
pounded or  a  claim  sustained  for  any  damages  they  may 
commit  when  the  fence  is  not  lawful.  The  question  is, 
can  the  plaintiff  recover  for  the  value  of  this  cow,  which 
strayed  on  the  defendants'  railway  track  through  default 
of  fences  from  land  adjoining  such  track.  The  land 
was  owned  by  the  Canada  Company,  and  was  not 
fenced,  and  the  animal  having  wandered  from  the  high- 
way on  to  the  land  was  feeding  there,  and  from  thence 
strayed  on  to  the  railway  track,  where  she  was  killed 
by  defendants'  engine.  If  the  land  had  been  enclosed  by 
the  Cannda  Company,  and  the  plaintiff  had  agreed  to  pay 
the  Company  a  weekly  sum  for  allowing  the  cow  to  depas- 
ture on  the  land,  then,  under  the  circumstances  shewn,  no 
doubt  the  plaintiff  could  recover ;  or  if  the  Canada  Com- 
pany had  granted  the  plaintiff  leave  to  depasture  his  cow 
on  the  land,  and  she  had  been  killed  by  defendants'  loco- 
motive, having  got  on  the  track  through  defect  of  fences, 
then  the  plaintiff  could  recover.    It  is  to  be  presumed  from 
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the  facts  shewn  at  the  trial  that  the  plaintiff's  cow  was  on 
the  Canada  Company  lot  with  their  assent,  and  in  that 
event  the  defendants  must  be  liable.  The  land  was  unen- 
closed and  had  been  for  thirty  or  forty  years,  and  the  cows 
of  different  people  about  the  town  had  during  all  that 
time  in  the  summer  season  been  in  the  habit  of  feeding  on 
the  grass  grown  on  the  land,  it  being  in  fact  an  open  com- 
mon. 

The  leading  case  under  the  English  Statute  is  Ricketts 
V.  The  East  and  West  India  Docks,  &c.,  R.  F.  Co.,  12  C.  B. 
160,  which  decides  that  the  provision  as  to  fencing  only 
creates  an  obligation  to  the  adjoining  proprietor  ;  but  the 
English  statute  is  differently  worded  from  our  own,  and  in 
terms  contemplates  an  arrangement  between  the  Company 
and  the  adjoining  proprietors,  by  which  the  latter  may  be 
freed  from  the  obligation  to  fence,  the  proprietor  taking  it 
on  himself  In  Fawcett  v.  The  York  and  North  Mid- 
land R.  W.  Co.y  16  Q.  B.  610,  the  Company  was  bound  to 
erect  gates  where  the  railway  crossed  the  highway,  and  to 
employ  persons  to  open  and  shut  such  gates,  so  that  per- 
sons, carts,  or  carriages  passing  along  should  not  be  exposed 
to  any  danger  by  the  passing  of  engines  along  the  highway. 
It  was  held  that  the  plaintiff's  horses  having  strayed  from 
his  field  into  the  highway  through  the  gates  which  were 
open  on  the  railway,  and  having  been  in  consequence  killed 
by  a  train,  the  defendants  were  liable ;  they  were  bound 
to  keep  their  gates  closed  as  well  against  any  stray  cattle 
on  the  road  as  against  cattle  travelling  thereon.  See  refer- 
ence to  Fawcett' s  case  in  Addison  on  Torts,  3rd  Ed.,  178. 

Some  of  the  decided  cases  in  our  own  courts  are  adverse 
to  the  plaintiff's  case,  which  can  only  be  sustained  in  view 
of  these  decisions  on  the  ground  that  the  cow  was  on 
the  land  of  the  Canada  Company  with  the  permission  of 
the  owner.  When  Auger  v.  The  Ontario,  Simcoe,  and 
Huron  R.  W.  Co.,  16  U.  C.  E.  92  was  decided,  that  the  Com- 
pany was  not  bound  by  the  general  Act  to  fence.  Burton 
V.  The  North  Eastern  R.  W.  Co.,  L.  R.  3  Q.  B.  549,  only 
applies  to  the  liability  of  the  railway  to  its  own  passengers. 
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McLennan  v.  The  Grand  Trunk  Raikuay  Co.,  8  C.  P.  411 : 
Studer  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  25  U.  C.  R. 
160;  Wilson  v.  The  Northern  R.  W.  Co.,  28  U.  C.  R.  274; 
Wallis  V.  Manchester  and  Sheffield  Railway,  14  C.  B.  214. 

M.  C  Cameron,  Q.  C,  contra.  The  decided  cases  in  this 
country  shew  that  the  defendants  are  not  liable  :  McLennan 
V.  The  Grand  Trunk  R.  W.  Co.,  is  approved  in  Wilson  v.  The 
Northern  R.  W.  Co.,  and  this  is  the  latest  decided  case  on  the 
point.  Fawcetfs  case  was  decided  on  an  enactment  which 
required  the  company  to  keep  the  gates  closed  to  prevent 
accidents  in  consequence  of  persons  or  animals  passing  the 
highway,  which  was  of  course  for  the  protection  of  the 
public  generally.  But  here  the  proprietor  is  the  only  per- 
son who  can  properly  claim  damages  for  the  alleged  breach 
of  duty,  or  some  one  claiming  in  privity  with  the  proprie- 
tor. In  this  case  there  is  no  privity  between  the  owner  of 
the  land  and  the  plaintiff.  It  was  an  unenclosed  space 
over  which  the  cattle  strayed,  and  defendants  were  not 
bound  to  fence  against  them. 

Richards,  C.  J.,  delivered  the  j  udgment  of  the  Court. 

In  McLennan  v.  The  Grand  Trunk  R.  W.  Co.,  the  Court 
of  Common  Pleas,  following  Ricketts  case,  held  that  under 
our  statute  the  Company  was  not  bound  to  maintain  and 
keep  up  fences  along  the  track  except  as  between  them  and 
the  owners  of  the  adjoining  property.  And  Auger  v.  The 
Ontario,  Simcoe,  and  Huron  R.  W.  Co.  was  to  the  same 
effect.  This  same  view  is  upheld  in  the  late  case  in  this 
Court  of  Wilson  v.  The  Northern  R.  W.  Co. 

We  are  not  prepared  to  say  that  this  doctrine  is  wrong,  or 
that  railway  companies  under  our  statute  in  this  respect 
owe  greater  obligations  to  the  general  public  than  at  com- 
mon law.  A  proprietor  in  England,  who  is  bound  to  fence 
against  a  neighbouring  proprietor,  owes  no  obligation  to  a 
third  party  whose  property  may  be  injured  by  a  defect  of 
the  fences  which  the  defendants  were  bound  to  repair. 

Mr.  Robinson  in  his  argument  wished  to  distinguish  as 
to  the  right  of  the  parties  to  recover  against  a  railway  who 
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had  neglected  to  fence  by  referring  to  the  former  provisions 
in  the  Ontario,  Simcoe,  and  Huron  Railway  Act  as  to 
fencing.  But  after  notice  was  given  to  the  Company  the 
obligation  to  fence  was  as  great  as  regarded  the  liability  to 
an  adjoining  proprietor  as  under  the  general  Act. 

In  Auger  v.  The  Ontario,  R.  W.  Co.,  16  U.  C.  R.  94, 
Sir  John  Robinson  said,  referring  to  the  omission  of 
defendants  to  fence  their  track,  But  that  can  only  give  a 
right  of  action  where  the  cattle  killed,  belonging  to  the 
owner  of  the  land,  are  upon  his  land,  which  the  Comj^any 
ought  to  have  fenced  off  from  the  railway,  or  where  the 
owner  of  the  cattle  has  them  on  that  land  by  privity  with 
the  owner  of  the  land,  that  is,  with  his  leave''  In  that 
case  it  appeared  that  the  horses  escaped  from  open  and 
unenclosed  land  adjoining  the  property  of  one  O'Connell, 
who  had  allowed  the  plaintiff  for  a  trifling  reward  to  let 
them  run  there  for  the  season.  The  land  of  O'Connell  was 
not  merely  .open  to  the  railway,  but  was  open  on  all  sides 
so  that  cattle  could  come  into  it  and  go  from  it  at  pleasure 
from  any  of  the  adjoining  lands.  The  learned  Chief  Justice, 
after  stating  that  evidence  was  given  to  shew  that  the 
notice  had  been  given  to  defendants  to  fence  the  land,  and 
that  they  were  bound  to  fence,  adds,  "  The  Company  would 
be  liable  for  the  horses  of  any  person  being  injured  by  their 
locomotives,  in  consequence  of  the  want  of  a  fence,  who  was 
in  privity  with  the  owner  of  the  land,  that  is,  occupying  it 
by  his  license.  But  this  land  of  O'Connell's  was  open  to 
the  whole  world  ;  it  did  not  merely  lie  unenclosed  where 
it  was  contiguous  to  the  railway,  but  was  altogether  open 
on  each  side,  so  that  the  cattle  of  any  and  every  person 
might  resort  there  if  they  pleased.  Under  such  circum- 
stances *  *  it  cannot  be  said  that  the  plaintiff,  because 
he  chose  to  put  his  cattle  into  a  field  thus  lying  open,  would 
have  any  remedy  for  their  loss  against  the  owner  of  the 
land,  nor  can  he,  in  our  opinion,  be  recognized  as  having  any 
claim  against  the  Company.  The  fact  that  the  plaintiff' 
agreed  to  pay  a  nominal  sum  for  a  privilege  that  others 
enjoyed  for  nothing  has  not  the  effect,  we  think,  of  making 
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him  such  an  occupier  of  the  land,  within  the  meaning  of 
the  Act,  as  the  Company  are  bound  to  fence  against." 

In  this  case  there  is  no  pretence  of  any  express '^permis- 
sion to  the  plaintiff  to  put  his  cattle  on  the  land  from 
which  they  strayed  upon  the  defendants'  railway.  All  that 
can  be  said  is,  that  if  the  obligation  to  fence  gave  the  right 
to  the  owners  of  all  cattle  that  might  run  on  the  unenclosed 
lands  of  the  Canada  Company  to  require  the  defendants  to 
fence  their  lands,  because  the  Canada  Company  did  not  for- 
bid every  man  from  allowing  his  cattle  to  come  on  to  their 
unfenced  lands,  then  the  right  to  compel  the  defendants  to 
erect  fences  is  not  confined  to  the  owners  or  occupiers  of 
land  adjacent  to  that  owned  by  the  railway  ;  and  I  under- 
stand that  this  view  is  contrary  to  the  decided  cases  both 
in  this  country  and  in  England. 

On  the  whole,  we  think  the  rule  must  be  absolute  to 
enter  a  verdict  for  the  defendants,  pursuant  to  the  leave 
reserved. 

Rule  absolute. 
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Trespass  and  trover — Right  to  set  up  jus  tertii. 

In  trespass  and  trover  for  saw  logs  it  appeared  that  they  were  cut  in  1868 
^by  one  F.,  and  sold  by  him  to  the  plaintiffs  in  1869.    The  land  on 

which  they  were  cut  had  been  sold  in  1864  by  the  Crown  to  R.,  who 
"  made  a  payment  then  and  took  a  receipt.  In  1866  R.  transferred  his 
^  interest  to  the  defendant,  who  marked  the  logs  with  his  mark  before 

they  left  the  land.    In  March,  1869,  defendant  obtained  a  patent  for 

the*land,  and  in  April  he  seized  the  logs  which  were  in  plaintiffs' 

possession. 

Held,  that  the  plaintiffs  were  entitled  to  recover,  for  though  the  logs 
when  cut  were  ihe  property  of  the  Crown,  the  plaintiffs  were  in  possession 
when  defendant  took  them,  and  defendant  being  a  wrong-doer  could 
not  set  up  the /MS  tertii. 

First  count,  trespass  for  taking  100  saw  logs  marked 
with  a  particular  mark.  Second  count,  trover  for  the 
same. 
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Pleas,  not  guilty,  and  logs  not  the  plaintiffs'. 

The  case  was  tried  at  Peterborough,  before  Gait,  J., 
when  the  following  facts  were  agreed  to  : 

The  logs  in  question,  seventy-six,  were  taken  by  the 
defendants  from  among  a  quantity  of  logs  of  the  plaintiffs 
in  Mud  Turtle  Lake.  The  lands  on  which  these  seventy- 
six  logs  were  cut  wer6  sold  in  1864  by  the  Crown  at 
public  sale,  to  one  Rogers,  who  made  a  payment  and 
took  a  receipt  therefor  at  that  time.  In  1866,  Rogers 
by  deed  transferred  his  interest  in  the  lands  to  the  de- 
fendant R.  C.  Smith.  The  logs  were  cut,  on  or  before 
the  15th  November,  1868,  by  one  Fowlds,  and  before  the 
month  of  March,  1869,  he  sold  them  to  the  plaintiffs. 
All  the  logs  were  drawn  off  the  lots  before  March,  but 
the  defendants  had,  previous  to  their  being  drawn  off, 
marked  them  with  their  mark,  and  on  the  15th  April, 
1869,  defendants  took  and  converted  them  to  their  own 
use.  On  the  3rd  May,  1869,  Fowlds  paid  the  trespass 
dues  in  respect  of  the  logs  to  the  Crown.  In  December, 
1868,  defendant  R.  C.  Smith  paid  the  balance  of  the 
purchase  money  due  to  the  Crown  for  the  lands,  and  in 
the  month  of  March,  1869,  obtained  the  patent  therefor. 

The  learned  J udge  on  these  facts  entered  a  verdict  for 
the  plaintiffs,  with  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them. 

In  Michaelmas  term  C.  S.  Patterson,  in  pursuance  of  the 
leave,  obtained  a  rule  nisi  to  set  aside  the  verdict  and  to 
enter  a  verdict  for  defendants,  or  one  of  them,  on  the  ground 
that,  under  the  facts  admitted,  the  property  in  the  logs  was 
in  the  defendants,  or  one  of  them. 

In  Hilary  Term  J.  K.  Kerr  shewed  cause.  In  Henderson 
V.  McLean,  8  C.  P.  42,  it  was  held  that  a  purchaser  from 
the  Crown,  holding  only  a  receipt  for  a  portion  of  the 
purchase  money,  could  not  maintain  trespass  against  a 
wrongdoer.  In  Walker  v.  Rogers,  12  C.  P.  327,  it  was 
held  that  the  23  Vic.  ch.  2,  sec.  17,  refers  only  to  receipts 
theretofore  granted.    Henderson  v.  McLean,  16  U.  C.  R. 
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630,  refers  to  and  partly  dissents  from  Henderson  v. 
McLean,  8  C.  P.  42,  but  it  does  not  affect  it  as  regards 
this  case.  It  is  referred  to  also  in  Walher  v.  Rogers,  and 
adhered  to  by  the  Chief  Justice.  Marking  the  logs  was 
not  such  an  act  of  ownership  as  entitled  the  defendant 
to  any  property  in  them  :  Short  v.  Ruttan,  12  U.  C.  R. 
79,  85.  The  plaintiffs  being  in  possession  at  the  time  of 
the  trespass,  the  defendants  had  to  shew  a  paramount  title, 
which  they  could  not  do.  He  referred  also  to  Nicholson  v. 
Page,  27  U.  C.  R.  318,  505 ;  Glover  v.  Walker,  5  C.  P.  478 ; 
Whiting  v.  Kernahan,  12  C.  P.  59;  Deedes  v.  Wallace, 
8  C.  P.  385. 

C.  S.  Patterson,  contra.  The  plaintiffs  must  shew  their 
title.  It  is  admitted  that  the  timber  belonged  to  the 
Crown  when  they  obtained  it,  and  that  answers  their  case. 
They  never  had  any  right  or  title,  and  were  trespassers 
merely.  No  doubt,  either  plaintiffs  or  defendants,  if  in 
actual  possession,  could  have  sued  the  others  for  taking 
the  timber.  If  defendants  were  to  bring  trespass,  they 
could  maintain  it ;  but  even  if  they  could  not,  it  does  not 
follow  that  the  plaintiffs  can  sue,  when  they  shew  the  title 
to  be  in  the  Crown,  and  that  they  have  no  right,  for  then 
the  prima  facie  presumption  from  possession  is  removed  : 
McMullen  v.  Macdonnell,  27  U  C.  R.  360;  Farquharson 
V.  Knight,  24  U.  C.  R.  412. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

From  the  facts  admitted  it  is,  I  think,  clear  that  the 
defendants  had  no  property  in  the  logs  when  they  were 
cut,  and  when  they  were  drawn  off  the  land  and  sold  to 
the  plaintiffs,  as  it  was  not  until  after  the  logs  were  taken 
off  that  the  patent  issued  to  the  defendants  of  the  lots  from 
which  they  were  taken,  and  at  the  time  of  the  trespass 
committed  the  lots  were  in  possession  of  the  plaintiffs, 
mixed  with  other  logs  of  theirs  in  Mud  Turtle  Lake. 

The  contention  on  the  part  of  the  plaintiffs  was,  that  at 
the  time  of  the  cutting  of  the  logs  and  when  sold  to  them 
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the  property  of  the  timber  was  in  the  Crown,  and  that,  as  the 
plaintiffs  had  possession  of  the  logs  under  the  circumstances 
stated,  the  defendants  had  shewn  no  title  or  authority 
to  dispossess  the  plaintiffs  of  them.  It  was  conceded  by 
Mr.  Patterson  for  the  defendants  that  at  the  time  the  logs 
were  cut  they  belonged  to  the  Crown,  but  he  argued,  the 
fact  being  so,  it  was  an  answer  under  the  second  plea  to 
the  plaintiffs'  title,  which  was  only  a  primd  facie  one 
arising  from  possession,  which  the  evidence  or  facts  admit- 
ted rebutted;  but  we  think  that  the  defendants  being 
themselves  wrong-doers  they  cannot  set  up  the  jus  tertii. 
What  was  said  by  Lord  Campbell,  C.  J.,  in  Jefferies  v. 
Great  Western  li.  W.  Co.,  5  E.  &  B.  802,  is  quite  applicable 
here  :  "  The  law  is,  that  a  person  possessed  of  goods  as  his 
property  has  a  good  title  as  against  every  stranger,  and 
that  one  who  takes  them  from  him,  having  no  title  in 
himself,  is  a  wrong-doer,  and  cannot  defend  himself  by 
shewing  ;  that  there  was  title  in  some  third  person ;  for 
against  a  wrong-doer  possession  is  a  title.  The  law  is  so 
stated  by  the  very  learned  annotator  in  note  (1)  to 
Wilbraham  v.  Snovj,  2  Wms.  Saimd.  47  f ;  and  I  think  it  a 
most  reasonable  law,  and  essential  for  the  interests  of 
society,  that  peaceable  possession  should  not  be  disturbed 
by  wrong-doers.  And  1  do  not  find  that  this  doctrine  has 
been  impeached  by  any  of  the  cases  cited.  It  is  not  dis- 
puted that  the  jus  tertii  cannot  be  set  up  as  a  defence  to 
an  action  of  trespass  for  disturbing  the  possession."  I  see 
no  difference  in  principle  between  that  case  and  this. 

On  the  whole,  we  think  the  rule  should  be  discharged. 

Hide  discharged. 
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ACCOUNT  STATED. 

The  mere  calculation  of  what  is 
due  as  the  balance  of  a  former  trans- 
action will  not  support  an  action 
on  account  stated. — McKay  v. 
Grinley,  54. 

ACTION. 
See  Jurors. 


ADMISSION. 
See  Mortgage,  1. 

ADVERTISEMENT. 
See  Execution. 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 


ALTERATION. 

,  Of  deed. 1 — See  Insolvency,  3, 


APPEAL. 

See  County  Court,  2. — Fence 
Viewers. 

ARBITRATION  AND  AWARD. 

C.  L.  P.  A.,  sec.  107 — Agreement 
to  refer  —  Slaijinrj  'proceedings.^ — 
By  a  condition  of  the  policy  of  in- 
surance sued  upon,  in  case  differ- 
ences should  arise  touching  any 
loss  or  damage,  the  Company  re- 
served to  itself  the  power  of  having 
the  loss  or  damage  submitted  to  the 
nulgment  of  arbitrators. 

Held,  that  this  was  an  agreement 
that  any  differences  between  the 
parties  should  be  referred  to  arbi- 
tration, within  the  C.  L.  P.  A.,  sec. 
167  ;  and  that  a  Judge  therefore 
had  power  under  that  section  to  stay 
the  action  on  defendants'  applica- 
tion.—J/ci^ztes  et  al.  V.  Ihe  Western 
Assu7'ance  Company,  580. 

See  Fence  Viewers. 

ASSESSMENT. 
Sec  Taxes — ^Taxes,Sale  of  Lands 

FOR. 
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ATTORNEY. 

Liahility.l — Where  an  attorney 
received  money  to  invest  in  real 
estate  security,  HelJ,  that  he  was 
liable  for  the  want  of  reasonable 
care  as  regarded  the  value  of  the 
security,  and  that  his  responsibility 
was  not  confined  to  the  examina- 
tion of  title. — Peters  v.  TM/cr,  4. 

AWARD. 
See  Arbitration  and  Award. 

BANKRUPTCY. 

See  INSOLVENCY. 

BANKS. 

Bankers — Deposit  of  check  loith — 
Presentment — Dishonour — LiahilityJ] 
— The  plaintiff  having  a  bank  ac- 
count with  defendants'  agency  at 
St.  Catharines,  deposited  with  them 
on  Saturday  morning,  about  11.30, 
a  cheque  of  one  0.  on  another  bank 
in  the  same  place,  for  $350,  pay- 
able to  the  plaintiff  or  bearer,  and 
not  endorsed.  The  sum  was  credi- 
ted in  the  plaintiff's  pass  book  as 
cash,  and  the  cheque  stamped  with 
a  stamp  used  by  defendants  as 
*'  The  property  of  the  Gluebec 
Bank,  St.  Catharines."  On  Mon- 
day morning  it  was  presented  for 
payment  and  dishonoured  ;  but  it 
would  have  been  paid  if  presented 
on  Saturday  before  the  bank  closed, 
which  was  about  one  o'clock.  The 
defendants  having  charged  the  am- 
ount of  the  cheque  tn  the  plaintiff, 
he  sued  them  for  money  had  and 
received  and  money  lent. 

Eeld^  that  he  could  not  recover, 
for  defendants  were  not  guilty  of 
laches  ;  and  semhle,  that  they  could 
have  recovered  back  the  amount 


from  the  plaintiff,  even  if  they  had 
paid  it  to  him. —  Owens  v.  The  Que- 
bec Bank,  882. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1 .  Promiswry  note  —  Conditional 
endorsement — -Pleading.'^ — Where  a 
note  not  signed  by  any  one  was  en- 
dorsed by  defendant,  and  delivered 
by  him  to  the  plaintifl,  upon  con- 
dition that  A.  and  B.  should  sign  it 
as  makers,  and  it  was  signed  only 
by  C. :  Held,  that  these  facts  might 
be  shewn  by  defendant  under  a  plea 
denying  his  endorsement. — Austin 
v.  Farmer  et  ah,  10. 

2.  Promissory  Note — Payable  in 
United  States  Funds — Pleading.'] — 
Held,  that  a  note  made  in  this  pro- 
vince, payable  in  current  funds  of 
the  United  States  of  America,  was 
not  a  promissory  note. 

The  plaintiff  having  declared 
upon  such  note,  the  defendant  plead- 
ed setting  it  out  in  hoec  verba,  and 
alleging  that  it  was  made  in  this 
province :  that  the  current  funds 
mentioned  were  paper  notes  issued 
by  the  United  States  Government, 
and  current  there  as  money,  but 
that  the  dollar  named  in  them  was 
not  equal  to  the  dollar  af  our  money 
nor  of  any  fixed  value  ;  and  that  ex- 
cept by  the  indorsement  of  said 
notes  by  defendant,  there  was  no 
contract  between  them  and  the 
plaintiff.  Held,  that  the  plea  was 
good,  and  not  objectionable  as  vary- 
ing the  written  contract  by  parol. 
—  Bettis  V.  V/eller  et  al,  23. 

8.  Promissory  note — Presentment 
and  ')iotice.'\ — In  an  action  by  en- 
dorsee against  endorser  of  a  note, 
an  averment  of  presentment  and 
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notice  is  supported  by  proof  of  a 
subsequent  promise  to  pay, although 
it  appears  that  there  was  in  fact  no 
proper  presentment  or  notice. 

So  held,  in  accordance  with 
A7%  V.  Rochussen,  18  C.  B.  N.  S. 
357. — McCartTi)/  v.  Phelps  et  al,  57. 

i.  Note  par/able  to  A.  for  the  use  of 
B. — Effect  o/.~\ — Declaration  on  a 
note  payable  to  G.  or  order.  Plea, 
nonjecif.  The  note  when  produced 
was  payable  to  G.  or  order  "  for  the 
use  of  M."  Held,  no  variance,  for 
it  was  declared  on  according-  to  its 
legal  effect. 

There  was  also  an  equitable  plea, 
setting  out  facts  which  if  true  shew- 
ed that  M.  was  not  entitled  to  the 
money,  and  alleging  that  the  plain- 
tiff, the  endorsee  of  G.,  took  it  with 
notice.  Held,  that  the  fact  of  the 
note  being  expressed  to  be  for  the 
use  of  was  no  evidence  of  such 
notice  ;  for  this  shewed  only  M.'s 
right  as  against  G.,  whereas  the 
plea  was  in  denial  of  his  right. — 
Miinro  V.  Cox,  ''Mr^. 

5.  Note  signed  in  blank — Liabi-  ; 
/*Vy.] — Where  the  defendant  signed  | 
as  maker  a  printed  form  of  a  pro- 
missory note,  and  handed  it  to  A.,  \ 
by  whom  it  was  filled  up  for  8855, ' 
and  tlie  plaintiffs  afterwards  became  | 
endorsees  of  iv  for  value  without! 
notice:    Held,  thai   the  defendant} 
was  liable,  though   it  might  have ' 
been   fraudulently    or  improperly 
filled  up  or  endorsed. — Mclnnes  v. 
Mdton,  481). 

See  Banks. —  Insolvency,  2. — 
Stamps. 


BISHOP. 
See  Corpora! ion,  I 


BOUNDARY. 

See  Description  of  Land. — Mu- 
nicipal Corporations,  4. — Survey. 

BRIDGE. 

River  separating  townships — Ob- 
licjation  to  erect  bridges  over,'\ — See 
Municipal  Corporations,  5. 

BY-LAW. 

A pplica t io n  to  qua sh — d el aij . ] — 
See  Common  Schools,  2. 

Not  under  seal,  application  to 
(juash.'] — See  Municipal  Corpora- 
tions, '1. 

CARRIERS. 

Conlrarf  to  carry — Special  condi- 
iioii^i  —  Pleading.']  —  Declaration 
upon  a  contract  by  defendants  to 
carry  goods  from  St.  Mary's  to 
Hamilton  within  a  reasonable  time, 
alleging  non-performance. 

Pica,  that  tlie  goods  were  carried 
upon  certain  special  conditions, 
providing,  in  substance,  that  goods 
addressed  to  points  beyond  defend- 
ants' railway  would  be  forwarded 
b}'  public  carriers,  and  defendants' 
responsibility  should  cease  on  no- 
lice  to  such  carriers  that  the  goods 
were  ready  for  tliem  ;  and  that  de- 
fendants should  not  be  responsible 
for  any  damage  or  detention  after 
said  notice,  or  beyond  their  limits, 
nor  for  "  claims  arising  from  delay 
or  detention  of  any  train,  whether 
in  starting,  or  ai  any  station,  or  in 
the  course  of  the  journey."  And 
the  defendants  alie<ied  that  they 
had  no  station  at  Hamilton,  and 
that  the}'-  conveyed  the  goods  to 
their  nearest  station  thereto,  and 
handed    them    over  to  the  Great 
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Western  Railway  ^.Company,  which 
conveyed  them  to  Hamilton. 

Replication,  that  the  plaintiff  sues 
not  only  for  the  neglect  and  delay 
io  the  plea  alleged,  but  for  unrea- 
sonable delay  by  defendants  at  St. 
Mary's,  and  for  neglect  to  carry 
from  thence  to  their  station  nearest 
to  Hamilton. 

Rejoindevj  repeating  the  condi- 
tions set  out  in  the  plea,  and  alleg- 
ing that  defendants  only  agreed  to 
carry  on  those  conditions. 

Held,  on  demurrer,  that  the  re- 
joinder was  bad,  for  not  stating  any 
facts  to  bring  defendants  within 
the  conditions  ;  and  that  the  plea 
was  bad  for  not  averring  that  de- 
fendants conveyed  the  goods  to 
their  nearest  station  to  Hamilton, 
and  gave  notice  to  the  Great  West- 
ern E-ailway  Company,  within  a 
reasonable  time. — Devlin  v.  The 
Grand  Trunk  Railway  of  Canada, 
537. 

•  Receipt  jor  goods,  estoppel  hy.~\ — 
See  Estoppel. 
See  Shipping. 

— » — 

CERTIORARI. 
See  Conviction,  1,  2. 

— — 

CHAMPERTY  AND  MAIN- 
TENANCE. 
Agreement.'] — The  plaintiffs  hav- 
ing filed  a  bill  for  specific  perform- 
ance of  a  contract  by  one  R.  to  sell  a 
certain  mine  to  them,  it  was  agreed 
between  the  plaintiffs  and  T.,one  of 
the  now  defendants,  while  such 
suit  was  pending,  that  certain  per- 
sons should  purchase  said  mine 
from  the  plaintiffs  :  that  they  should 
deposit  the  money  required  for  se- 
curity for  costs,  which  the  plain- 
tiffs had  been  ordered  to  give  in 


said  suit,  and  pay  all  costs  incurred  i 
or  to  be  incurred  therein,  or  any  i 
other  suit  brought  or  defended  by 
them  respecting  said  mine,  and  pay 
all  moneys  due  for  the  purchase 
thereof,  and  allot  to  each  of  the 
plaintiffs  a  twentieth  share  therein, 
if  they  should  succeed  in  getting  a 
title  through  the  suit ;  and  that 
they  would  settle  all  claims  of 
Messrs.  E.  &  G.  against  the  plain- 
tiffs. 

The  plaintiffs  having  sued  de- 
fendants on  the  last  mentioned 
covenant:  Held,  upon  demurrer  to  a 
plea  setting  out  the  transaction, 
that  the  agreement  was  void  for 
champerty  and  maintenance,  and 
they  therefore  could  not  recover. 

The  plaintiffs  replied  to  the  plea 
on  equitable  grounds,  that  in  the 
Chancer}'^    suit    defendants  were 
added  as  plaintiffs,  and  defendants 
therein    in  their   ansvver   set  up  \ 
against  them  that  this  agreement 
was  void  for  champerty,  which  they  \ 
denied,  and  on    the  hearing  the 
cause  was  compromised,  and  a  de- 
cree made  by  agreement  by  which  I 
defendants  were  allotted  a  certain  ! 
portion  of  the  land,  for  which  they 
received    a   conveyance,  and  the 
agreement  declared  on  was  treated 
and  acted  upon  by  all  parties  and 
treated  by  the  Court  as  valid.  Re- 
marks by  Wilson,  J.,  as  to  the 
effect  of  this  replication. —  Carr  et 
al  V.  TannahiU  et  al. ,2i7. 


CHANCERY. 

Proceedings  in,  held  a  breach  of 
covenant  for  quiet  enjoymeiit.~\ — See 
Covenant  for  Title. 
See  Champerty  and  Maintenance. 

CHEaUE. 
See  Banks. 
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COMMON  SCHOOLS. 

I .  School  Trustees  —  Judgment 
o  i/dimt- Man  damns  to  levy  ra(e.] — In 
lb62  the  trustees  of  a  school  section 
issued  their  warrant  to  J.  to  levy  a 
rale.  One  S.,  who  was  upon  the 
roll,  claimed  exemption  as  belong- 
ing to  a  Roman  Catholic  Separate 
School,  and  in  1863  recovered 
against  J.  in  replevin  for  his  goods 
which  J.  had  seized.  J.  in  1866 
sued  the  trustees  of  tliat  year  for 
indemnity,  and  recovered  judgment, 
tlie  action  being  defended.  The 
trustees  issued  their  warrant  to  levy 
a  rate  including  this  judgment,  and 
about  SlOO  was  levied  and  paid 
over  to  J.,  but  many  of  the  rate- 
payers refused  to  pay  the  propor- 
tion imposed  for  J.'s  claim.  J.  then, 
in  1869,  having  had  a Ji.  fa.  on  liis 
judgment  returned  no  goods,  ap- 
plied for  a  mandamus  to  the  trustees 
to  levy  the  balance  due  to  him,  none 
of  these  trustees  having  been  trus- 
tees in  1866. 

The  application  was  refused,  on 
tiie  ground  that  the  Court  might 
enquire  into  the  grounds  of  the 
judgment,  and  that  the  applicant 
was  bound,  but  liad  failed,  to  shew 
clearly  that  it  was  recovered  in  a 
justifiable  litigation. 

Quce.re,  however,  whether  apart 
from  this  the  application  could  be 
granted,  for  the  effect  would  be  to 
it'vy  a  rate  on  a  different  body  to 
pay  the  debt  of  a  previous  year. — 
Ir  re  Johnson  and  The  Trustees  of 
School  Section  No.  13  in  the  Town- 
ship of  Harwich,  264. 

2.  Pyy-law  to  divide  a  School  Section 
— liotices — Seal — Delay  in  moving.'] 
— Application  to  quash  a  by-law 
passed  on  the  14th  of  August,  to 
divide  a  School  Section,  on  the 
ground  that  it  was  not  under  the 


I  seal  of  the  Corporation,  and  that'  it 
did  not  appear  that  all  parties  to  be 
affected  had  been  duly  notified  of 
the  intended  step  or  alteration^ 

Upon  the  affidavits  on  both  sides 
set  out  below,  the  Court  were  satis- 
fied that  the  seal  had  been  duly  af- 
fixed. 

As  to  the  notice,  the  applicant 
swore  he  had  received  no  notice  of 
the  intention  to  divide  the  section 
or  pass  the  by-law,  and  believed 
the  Corporation  gave  none,  and  this 
was  confirmed  by  the  local  Super- 
intendent. On  the  other  hand,  it 
was  sworn  that  the  Council  in  Feb- 
ruary received  pe  t  i  ti  on  s ,  n  u  m  e  ro  usl  y 
signed,  for  the  division,  w-hich  they 
directed  to  stand  over  until  their 
next  meeting,  on  the  14th  August, 
and  instructed  the  Clerk  to  give 
the  necessary  notices  that  such  pe- 
titions would  then  be  considered, 
and  that  such  notices  had'been  seen 
in  an  hotel,  in  the  post-ojfice,  and 
in  the  school-house.  In  reply  the" 
Clerk  denied  receiving  such  in- 
structions, and  a  person  who  had 
lived  at  the  hotel,  and  the  Postmas- 
ter, swore  that  they  liad  never  seen 
the  notices. 

The  Court  refused  to  quash  the 
by-law,  for  the  affidavits  only  de- 
nied notice  of  intention  to  divide 
the  section  or  pass  the  by-law%  not 
of  the  application  ;  the  Council  had 
acted  upon  reasonable  assurance 
that  all  parties  had  notice  of  such 
application,  whicli  no  inhabitant  of 
the  section  had  denied  knowledge 
of;  and  the  objections  being  tech- 
nical should  have  been  taken 
promptly,  without  allowing  a  term 
to  elapse. —  Taylor  and  the  Corpora- 
tion of  the  Toivnshij)  of  West  Wil- 
liams, 337. 

3.  Alteration  of  School  Sections — 
Notice  to  parties  affected — C,  S.  U. 
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C.  clu  64,  sec.  40.]— Section  40  of 
the  Common  School  Act,  Consoi. 
Slat;  TJ.  C.  ch.  64,  enacts  that  a 
tovvijship  council  may  alter  the 
boundaries  of  a  School  Section,  in 
case  it  clearly  appears  that  all  par- 
ties to  be  affected  by  the  proposed 
alteration  having  been  duly  notified 
of  the  intended  step  or  application. 

In  this  case  the  only  notice  given 
was  by  the  trustees  of  the  section 
from  which  certain  lots  were  taken 
by  the  alteration  to  the  trustees  of 
the  section  to  which  such  lots  were 
added — that  being  the  notice  which 
it  was  alleged  had  been  customary  j 
in  the  township  in  similar  cases. 
Held,  insufficient,  and  the  by-law 
making  the  alteration  was  quashed. 

The -by-law  was  passed  in  Feb- 
ruary, 1870,  but  tlie  clerk  of  the 
Corporation  did  not  notify  the  trus- 
tees of  it  until  August — Held,  that 
a  motion  to  quash  in  M.  T.  1870 
was  in  time. — Patterson  and  the 
Corporation  of  the  Township  of  Hope 
484. 

4.  School  Sections — Boundaries  of 
—  Construction  of  By-lai^ — Jfop.] — 
The  question  being  whether  the 
plaintiff's  lot,  23  in  the  8th  conces- 
sion of  Thurlow,  was  within  school 
section  16,  a  by-law  defining  the 
limits  of  sections  in  the  township 
was  proved,  which  declared  the 
section  to  be  composed,  among 
other  lots,  of  "  50  acres  of  the  east 
side  of  lot  No.  16,  all  of  No.  17,  S. 
I  of  No,  18,  all  of  19,  20,  21, 
22,  23,  and  21,"  (not  giving  the 
concession),  "-excepting  such  por- 
tion of  last  mentioned  lots  as  in- 
cluded in  sections  18  and  19." 
Sections  18,  by  the  same  by-law, 
was  made  to  comprise  parts  of  lots 
16,  18,  20,  2i,  and  22,  in  the  8th 
concession;  and  section  19  the  N.  * 
of  24  in  the  same  concession. 


Held,  that  the  whole  by-law  taken 
together  sufficiently  shewed  ihe 
plaintiff's  lot  to  be  in  section  if). 

Held,  also,  that  the  map  prepared 
by  the  Township  Clerk,  under  sec- 
tion 49  of  the  School  Act,  C.  S.  U. 
C,  ch.  64,  shewing  the  division  of 
the  township  into  sections,  was 
admissible  as  evidence. —  TheChiff 
Superintendent  oj  Education  for  Up- 
per Canada  (now  Ontario),  Apptl- 
lant ;  in  re  iShorey^  Flaintiff,  and 
Thrasher  et  al..  Defendants,  504. 

See  Limitations,  Statute  of,  2. 


CONSTITUTIONAL  LAW. 

Powers  of  Dominion  and  Local 


Legislatures.']  —  See 
Shop  Licenses,  2. 


T 


AVERN  AND 


CONTRACT. 

1.  Certificate  of  engineer — Sepa- 
tion  of  counties.]— ^Hhe.  plaintiff  en- 
tered into  a  contract  under  seal  wiih 
the  United  Counties  of  Huron  and 
Bruce,  to  construct  a  gravel  road  in 
Bruce,  according  to  plans  and  spt-- 
cificalions  annexed,  payments  to  be 
made  monthly  on  the  estimate  of 
the  engineer  in  charge,  who  was  to 
determine  the  amount  or  quality  oi 
work  to  be  paid  for  under  the  con- 
tract, and  to  decide  all  disputes 
relating  to  the  execution  of  ihe  con- 
tract, and  his  decision  was  to  be 
final. 

Held,  that  the  plaintiff  could  not 
recover  for  work  done  under  this 
contract  without  a  certificate  of  the 
engineer. — Ekins  v.  The  Corporation 
of  the  County  of  Bruce,  48. 

2.  Fire — Injury  caused  by — Lia- 
hility  of  defendant.] — One  M.  agreed 
to  burn  and  clear  off  the  timber  on 
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defendant's  fallow  at  a  certain  price 
per  acre.  While  the  work  was  in 
progress,  the  defendant,  who  lived 
on  the  place,  came  occasionally  to 
see  how  it  was  getting-  on,  and  ad- 
vised him  to  set  fire  lo  the  log 
heaps.  M.  told  defendant  that  a 
brush  fence,  which  extended  to  the 
corner  of  plaintifi's  innd,  might 
take  fire;  but  defendani  said  it 
would  make  no  difference.  M.  then 
fired  the  heaps,  and  went  home, 
two  or  three  miles  off,  intending  to 
return  in  a  few  days,  when  the 
heaps  should  be  ready  for  branding. 
During  his  absence  the  fire  spread 
to  the  plaintiffs  land,  and  burned 
his  fences,  &c.  The  jury  having 
found  for  the  plaintiff  on  the  charge 
of  negligence. 

Held,i\vdlM.,  upon  the  evidence, 
was  not  an  independent  contractor, 
over  whom  defendant  had  no  con- 
trol, but  rather  a  workman  in  his 
employment,  and  subject  lo  lus  di- 
rections ;  and  that  defendant  was 
responsible. 

Qucere,  per  Wihon,  J,,  whether  if 
I  M.  had  been  such  contractor,  the 
defendant  would  have  been  liable. 
— Johnston  v.  Ilastie,  232. 

JAahiUtij  oj  Corporation  on  con- 
tract not  under  Seal.'] — See  Corpo- 
rations. 2. 

See  Champerty  and  Mainten- 
ance.—Estoppel.  —  Mortgage  — 
Shipping. — Statute  of  Frauds. — 
.  Work  and  Labour. 

CONVERSION  OF  GOODS. 
See  Trover. 


CONVICTION. 

1.  Certainty —  Objections   to  cer- 
tiorari— Practice.]  —  A  conviction, 
for   tljKt  one    H..  on,  &c.,  ''did 
keep  his  bar-room  open,  and  allow 
78 — VOL  XXX  U.C.R. 


parties  to  frequent  and  remain 
in  the  same,  contrary  to  law  ;" 
HehU  clearly  bad,  as  shewing  no 
offence. 

A  conviction,  for  that  the  said 
H.  "did  sell  wine,  beer,  and  other 
spirituous  or  fermented  liquors,  lo 
wit,  one  glass  of  whiskey,  contrary 
to  law:"  Held,  bad,  for  uncertain- 
ty, as  not  shewing  whether  the  of- 
fence was  for  selling  without  a 
license  or  durinjv  illegal  hours. 

The  charge  in  a  conviction  must 
be  certain,  and  so  stated  as  lo  be 
pleadable  in  the  event  of  a  second 
prosecution  for  the  same  offence. 

In  shewing  cause  to  the  rule  nisi 
to  quash  the  conviction,  it  was  ob- 
jected  that  the  recognizance  was 
irregular,  being  dated  before  the 
conviction  ;  but  Jleld,  that  this  was 
ground  only  for  a  motion  to  quash 
the  certiorari,  or  tlie  allowance  of 
it. — Reyina  v.  Hoggard,  152. 

2.  Affirmed  on  appecd  —  Certi- 
orari  improper  If/  issued  —  Prac- 
tice.]—  Where  a  conviction  which 
had  been  affirmed  on  appeal  to 
the  sessions  was  brought  up  by 
certiorari,  contrary  to  the  32-33 
Vic,  ch.  3,  sec.  71,  as  amended  by 
33  Vic,  ch.  27,  sec.  2,  which  en- 
acts that  in  such  case  no  certiorari 
shall  issue  : 

Held,  that  the  Court  could  not 
quash  the  conviction  (the  case  be- 
in?:  one  in  whicli  the  mag-istrate 
had  jurisdiction),  though  it  was 
clearly  bad,  and  no  motion  had 
been  made  to  quash  the  certiorari, 
— Regina  v.  Johnson  et  aL,  423, 

3.  32-33  Vic.  ch.  28,  D.—Form 
of  conviction  u7ider — Certiorari  — 
Practice.'] — A  conviction  under  32- 
33  Vic  ch.  28,  D.,  for  that  V.  L. 
was  in  the  night  time  of  the  24th 
February,  1870,  a  common  pros- 
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titute,  wandering  in  the  public 
streets  of  the  City  of  Ottawa,  and 
not  giving  a  satisfactory  account  of 
herself,  contrary  to  this  statute : 
Held,  bad,  for  not  shewing  suifi- 
ciently  that  she  was  asked,  before 
or  at  the  time  of  being  taken,  to 
give  an  account  of  herself,  and  did 
not  do  so  satisfactorily. 

Semhle,  proceedings  having  been 
taken  under  29-30  Vic.  ch.  45,  D,, 
that  the  evidence  might  be  looked 
at ;  and  if  so  it  w^as  plainly  insuffi- 
cient, in  not  shewing  that  the  place 
in  which  she  was  found  was  within 
the  statute,  or  that  she  was  a  com- 
mon prostitute. 

The  conviction  having  been 
brought  up  by  ce7-tiorari\  when,  un- 
der the  32-33  Vic.  ch.  3i,  D.,  no 
such  writ  could  issue — Per  Rich- 
ard!>,  C.  J.,  and  Morrison,  J.,  it 
could  not  be  quashed,  but  the  Court 
could  only  discharge  the  defendant. 
Semhle,  Per  Wilson,  J.,  that  being 
before  the  Court  it  might  be 
quashed. —  Regina  v.  Levecqucbi)^. 

See  Municipal  Corporations,  4. 
— Tolls. 


CORONER. 

Coronei'^s  Inquest  —  Medical  loit- 
nesses — Fees  q/]] — Where  a  coroner, 
under  C.  S.  U.  C,  ch.  125,  sum- 
moned a  second  medical  practi- 
tioner as  a  witness  at  an  inquest, 
and  to  perform  a  post  mortem  exami- 
nation, but  it  was  not  shewn  that 
such  practitioner  had  been  named 
in  writing  and  his  attendance  re- 
quired by  a  majority  of  the  jury- 
men, as  provided  for  by  sec.  9,  a 
mandamus  to  tlie  coroner,  to  make 
his  order  on  the  county  treasurer 
for  the  fees  of  such  witness,  under 
sec.  10,  was  refused. 


Semhle,  that  on  application  for 
such  mandamus  the  county  treas- 
urer, as  well  as  the  coroner,  must  be 
called  upon. — In  re  Harhottle  and 
Wilson,  314. 

CORPORATIONS, 

1.  Foiuer  ta borrow — 8  Vic.  ch.S2.\ 
— Held,  that  the  Roman  Catholic 
Bishop  of  Sandwich,  incorporated 
by  8  Vic,  ch.  82,  as  "The  Roman 
Catholic  Episcopal  Corporation  of 
the  Diocese  of  Sandwich  in  Cana- 
da," had  no  powder  to  borrow  so  as 
to  bind  his  successor;  and  there- 
fore that  the  plaintiff,  having  lent 
money  to  such  Bishop,  which  was 
used  in  the  construction  of  the  epis- 
copal residence  and  for  the  pur- 
poses of  the  Church,  and  taken 
security  for  repayment  under  the 
corporate  seal,  was  not  entitled  to 
recover  against  the  corporation. 

The  Bishop  was  described  in 
the  instrument  as  "  R.  C.  Bishop 
of  Sandwich."  Held,  that  this  va- 
riance from  the  corporate  name  was 
immaterial. — Ruitz  v.  The  Roman 
Catholic  Episcopal  Corporation  of  the 
Diocese  of  Sandwich,  269. 

2.  Contract  not  under  seal — Lia- 
hility.~\ — The  defendants  wished  to 
dredge  their  harbour,  and  the  plain 
tiff  had  a  dredge,  then  in  the  State 
of  New  York,  which,  after  nego- 
tiations with  the  chairman  of  the 
committee  on  harbour  and  town 
property,  he  offered  to  lend  to  the 
corporation  on  certain  terms,  one 
of  which  was,  that  the  corporation 
should  pay  the  cost  of  its  transport 
to  Belleville.  The  committee  re- 
ported and  recommended  this  offer 
to  the  council,  and  it  was  adopted, 
and  the  chairman  then  told  the 
plaintifi'  to  bring  the  dredge  lo 
Belleville,  which  he  did,  at  a  cost 
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of  S373.  The  committee  after- 
wards decided  to  let  out  the  dredg- 
ing by  contract  to  another  person. 

Held,  ihat  the  corporation  werej 
liable  to  the  plaintiff  for  the  cost  of  I 
bringing  the  dredge,  although  there; 
was  no  contract  under  seal. — Brown  \ 
V.  The  Corporation  of  the  lovn  of  : 
Belleville,  373. 

Sec  Common  Schools,  I.  i 


COUNTY  COURT. 

1 ,  Jurisdiction  —  Law  Reform 
^ci,1868.]— Where  a  County  Court 
cause  is  entered  for  trial  at  the 
Assizes  under  the  Law  Reform  Act 
of  1868,  the  jurisdiction  is  the  same 
only  as  if  it  had  been  tried  in  the 
County  Court.  In  such  a  case, 
therefore,  where  the  title  to  land 
came  in  question,  and  a  verdict  was 
entered  for  defendant:  Held,  that 
the  proceedings  were  coram  non 
judicci  and  the  verdict  was  set 
aside. —  Wetherall  v.  Garlow  et  al,  1. 

2.  Appeal  from — Bond — Condi-] 
tion.^ — Declaration  on  a  bond,  con- 1 
(litioned  to  abide  by  the  decision  j 
of  the  C.  P.  in  a  County  Court; 
suit  of  W.  V.  M.,  appealed  to  that  i 
Court,  and  to  pay  all  moneys  and' 
costs,  as  well  of  the  suit  as  of  the! 
appeal.     Breach,  nonpayment  of 
all  sums  of  money,  and  costs  award- 
ed and  taxed  to  W.  in  the  suit :  j 
that  he  recovered  judgment  in  the; 
County  Court  against  M.  for  $220 
damages  and  $72  costs,  which  de- 
fendant had  not  paid.    Plea,  that 
no  decision  of  the  said  cause  was 
ever  made  by  the  C.  P.,  nor  any 
money  or  costs  awarded  or  taxed 
by  that  court  to  the  plaintiff^ 

Held,  plea  good,  for  the  condi- 
tion was  only  to  abide  by  the  deci- 
sion of  the  C.  P.,  and  if  the  appeal 


was  not  heard  and  the  refusal  to 
entertain  it  was  a  decision  of  that 
court,  it  should  have  been  so  al- 
leged. 

The  plaintiff  replied,  that  the 
sums  of  $270  and  $72  were,  within 
the  true  intent  and  meaning  of  the 
condition,  awarded  and  taxed  to 
plaintiff  as  and  for  his  moneys  and 
costs  which  M.,  within  such  intent 
and  meaning,  was  liable  to  pay. 
JJeld  bad,  as  tendering  an  issue  on 
matter  of  law. —  Waddell  v.  McColl 
et  al,  260. 

COVENANT. 
See   Covenant    for    Title.  — 
Mortgage.  — Pleading. 

COVENANT  FOR  TITLE. 

Covena7it  for  qiiiet  enjoijment — 
Breach — Proceedings  in  Chancery^] 
— Declaration,  that  defendant  by 
deed  conveyed  land  to  one  T.  in 
fee,  covenanting  that  he  should 
peaceably  and  quietly  enjoy,  with- 
out the  let,  suit,  &.C.,  of  defendants 
or  any  person  :  that  T.  conveyed 
to  the  plaintiffs,  who  entered  into 
possession  ;  and  afterwards  a  bill 
in  Chancery  was  filed  against 
plaintiffs  and  defendants,  and  it 
was  decreed  in  the  suit  that  de- 
fendants had  no  right  to  convey, 
being  trustees  only,  and  the  plain- 
tiffs were  ordered  to  convey  the 
land  and  give  up  possession  there- 
of, and  of  their  deeds,  to  two  trus- 
tees named,  whereby  the  plaintiffs 
had  lost  the  land,  and  been  compel- 
led to  pay  costs  of  the  suit,  &c. 

Held,  that  a  good  cause  of  action 
was  shewn  :  that  it  was  unneces- 
sary to  allege  an  eviction  ;  and 
that  the  proceedings  in  Chancery 
constituted  a  breach  of  the  cove- 
nant. 


620 


DIGEST  OF  CASES. 


One  defendant  pleaded  that  since 
action  the  plaintiffs  had  conveyed 
the  land  to  C.  and  M.  ;  and  the 
other,  that  the  plaintiffs  had  so  con- 
veyed in  pursuance  of  the  decree, 
G.  and  M.  being  the  truf?tees  ap- 
pointed thereby.  Helth  clearly  no 
defence. —  The  Trust  and  Loan  Com- 
jpanif  of  Upper  Canada  v.  Covert 
et  al.  239. 


COVENANT  TO  STAND 
SEIZED. 

See  Deed. 

CRIMINAL  LAW. 

See  CoNvicTiox. — Tavern  and 
Shop  Licenses. 

— 1 — 
CROWN  TIMBER. 
See   Jus  Tertii,  2. 


DEED. 

ConUruclion — Reservation  of  lije- 
esiate.l — H.,  by  deed  poll,  in  con- 
sideration of  natural  love  and  affec- 
tion and  of  5s.,  conveyed  land  to 
her  daughter,  R.,  in  fee,  adding 
after  the  habendum,  Reserving, 
nevertheless,  to  my  own  use,  benetit 
and  behoof,  the  occupation,  rents, 
issues,  and  profits  of  the  said  above 
granted  premises  for  and  during  the 
term  of  my  natural  life. 

Held,  that  this  reservation  was 
not  void,  but  that  the  deed  might  be 
construed  as  a  covenant  to  stand 
seised  of  the  reversion  to  the  use  of 
R.,  the  life  estate  remaining  in  H. 
— Hartman  v.  Flemincj  et  al.,  209. 

Alteration  o/.] — See  Insolvency,  8. 
Sec   Description   of   Land. — 
Mortgage. 


DESCRIPTION  OF  LAND. 

L  Wrong  course  rejected.~\  —  A 
description  of  land  in  a  deed, 
after  running  to  a  point  two  chains 
from  a  line  with  the  east  side 
of  the  Port  Colborne  Guard  Lock, 
proceeded  "  thence  south  half  a 
degree  east  25  chains,  more  or 
less,  always  at  a  distance  of  two 
chains  from  a  line  with  the  east 
side  of  said  Guard  Lock,  to  the 
northern  limit  of  said  lot  27," 
thence,  &c.  The  course  should 
have  been  norih  instead  of  south, 
and  the  effect  of  it  as  written  was 
to  go  away  from  the  northern  limit 
of  the  lot  and  exclude  the  land  in 
question. 

Held,  that  the  course  might  be 
rejected,  and  a  line  two  chains 
from  the  east  side  of  the  lock  be 
adopted  as  the  course  to  be  taken  in 
order  to  reach  the  northern  limit  of 
the  lot. —  The  Corporation  of  the 
County  of  Welland  v.  The  Buffalo  & 
Lah  Huron  Raihoay  Company,  147. 

2.  Survey — Change  of  plan — In- 
consistent descriptions — Admissibility 
oj  descriptions  to  explain  patents. — 
One  R.  m  1829  first  surveyed  part 
of  the  Township  of  Plympton  front- 
ing on  Lake  Huron,  and  his  plan 
returned  shewed  the  lots  fronting  on 
the  lake  with  an  oblique  line  in 
rear,  following  the  general  course 
of  the  lake,  but  no  allowance  for 
road.  Afterwards  a  plan  of  the 
whole  township  was  compiled  in 
the  Crown  Lands  Office,  from  sur- 
veys of  three  separate  portions  of 
it  made  by  different  surveyors. 
The  descriptions  of  the  lots  were 
made  from  this  plan,  all  the  lots 
having  been  granted  after  it  had 
been  completed,  and  the  distances 
j  in  the  descriptions  contained  in  the 
J  deeds  were  according  to  the  scale 
'  on  wliich  the  plan  was  compiled. 
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This  plan  shewed  a  road  in  rear  of  j 
'he  front  lots,  and  made  their  depth' 
greater  than  in  K.'s  plan.  There 
was  no  proof  of  any  work  on  the 
'  round  shewing:  that  R.  had  ever 
!  ;m  out  or  posted  tlie  rear  line  as  it 
appeared  on  his  plan. 

Ueld^  that  it  was  competent  for 
:he  government  to  make  such  allow- 
ance for  road,  not  being  inconsis- , 
tent  with  any  work  on  tlie  ground. 


Court  has  no  power  to  stay  pro- 
ceedings in  an  action  brought  after 
the  adjudication  by  the  County 
Court  Judge.  —  -JSchamehorn  v. 
Trasl'c,  548. 

EJECTMENT. 

Ejectment  agaiui^t  a  mere  trespasser 
—Notice  under  C.  S.  U.  0.  ch.  27, 
sec.  17.] — The  plaintiffs  in  eject- 


Ileld,  also,  that  in  order  to  give  I  ment,  executors  and  trustees  of  S 

claimed  title  by  a  sale  under  exe- 
cution against  C.  It  appeared  that 
llie  patent  for  the  land  issued  to  one 
Y.,  of  ilie  Township  of  Fredericks- 


effect  to  the  change  made  by  such 
allowance— to  avoid  an  irregular 
rear  boundary  for  such  front  lots — 
and  to  reconcile  the  plans,  and  the 
■Mants  for  one  of  the  front  lots  and 


bui 


in  1810,    There  was  no  deed 


gore  lots  in  rear  of  it,  Avhich  i  })roved  from  Y.,  but  in  1884  one  D., 


could  not  all  three  be  carried  out 
owing  to  a  deficiency  in  the  land — 
a  proportionate  reduction  should  be 
made  in  each  of  such  lots. 

The  description  of  a  lot  by  metes 
and  bounds,  from  the  Crown  Lands 
Department,  is  admissible  in  evi- 
dence to  explain  the  patent  for  the 
lot,  in  which  it  is  described  only 
by  the  number  and  concession. — 
Hagarty  v.  Brition^  321. 

See  Common  Schools,  4 — Muni- 
riPAL  Corporations,  4. 


DET[NUE. 

See  Sale  of  Goods. 


DISTHESS. 
See  Taxes,  1 


DIVISION  COURTS. 

C.  S.  U.  a  ch.  10,  sec.  175,— 
Construction  o/.]  —  Held,  following 
Jones  V.  Willia^m,  4  H.  &  N.  706, 
that  under  the  Division  Courts  Act, 
C.  S.  U.  C.  ch.  19,  sec.  175,  the 


of  the  same  township,  conveyed  to 
C.  the  whole  lot,  and  it  was  shewn 
that  the  patent  had  been  in  D.'s 
possession,  and  in  that  of  C,  whose 
papers  had  been  burned.  No  claim 
had  been  made  by  or  under  Y.,  but 
no  possession  had  been  taken  of 
the  land  until  1847,  when  the  lot 
was  sold  for  taxes  and  purchased 
by  C,  who  paid  tlie  taxes  and  exer- 
cised acts  of  ownership  until  the 
defendant  entered  as  a  trespasser. 

Held,  a  case  within  sees.  17  and 
IH  of  the  Ejectment  Act,  C.  S.  U. 
C,  ch.  27:  that  the  plaintiff,  under 
sec.  18,  was  a  person  entitled  in 
justice  to  be  regarded  as  the  pro- 
prietor of  the  land,  but  unable  to 
shew  a  perfect  legal  title  from  a 
cause  not  within  his  power  to  reme- 
dy by  due  diligence;  and  that  the 
defendant,  being  a  mere  intruder 
and  stranger  to  the  title,  and  hav- 
ing received  a  notice  to  shew  what 
legal  right  he  had,  under  sec.  17, 
:  was  not  at  liberty  to  take  objections 
I  to  the  plaintiffs'  title. — Davis  etal. 
I  V.  VanNorman,  437. 

;  Against  Railway  Company.'] — See 
!  Railway  Company,  2. 
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EQUITY  OF  REDEMPTION. 

Sale  ofy  under  Execution.~\ — See 
Execution. 

ESTATE. 

Deed  in  fee,  reservation  of  life 
estate,  construction  of.'] — See  Deed. 

ESTOPPEL. 

R.  W.  Co. — Receipt  J  or  ^goods — 
Estoppel  hy — Liability.'] — Action  for 
not  delivering  goods  received  by 
defendants  to  carry  for  the  plaintiff 
from  Montreal  to  Gueiph.  Plea, 
that  defendants  delivered  all  they 
received.  It  appeared  that  the 
goods  in  question,  2,330  bars  and 
20  bundles  of  iron,  said  to  weigh 
over  39  tons,  came  by  ship  from 
Glasgow  to  Montreal,  the  bill  of 
lading  being  endorsed  to  K.,  the 
plaintiff's  correspondent  there  :  K. 
directed  D.,  a  forwarding  agent,  to 
forward  it  to  Gueiph,  and  D.  re- 
ceived from  the  agents  of  the  ship 
an  order  to  the  captain  to  deliver 
the  iron  to  him,  describing  it  only 
by  the  number  of  bars  and  bundles, 
which  he  handed  to  one  S.,  the 
cartage  agent  of  defendants,  with 
the  duplicate  bill  of  lading.  A 
few  days  afterwards,  S.,  as  agent 
for  the  defendants,  gave  him  a  re- 
ceipt for  the  iron,  described  as 
2,330  bars,  less  34  short,  and  20 
bundles,  and  specifying  the  weights 
to  be  sent  by  defendants'  railway 
to  the  plaintiff.  At  the  top  of  this 
receipt    was    a    printed    notice  : 

Rates  and  weights  entered  on 
receipts  or  shipping  bills  will  not 
be  acknowledged." 

All  the  iron  received  from  the 
ship  by  S.  was  delivered  to  the 
plaintiff  at  Gueiph,  the  number  of 
bars  and  bundles  bci;jg  right,  but 


the  weight  fell  short  by  about 
24,000  lbs. 

Held,  without  reference  to  the 
notice  on  the  receipt,  that  the  de- 
fendants were  not  estopped  by  the 
mention  of  the  weight  in  such  re- 
ceipt, and  that  having  delivered  all 
the  iron  they  received  from  the 
ship  they  were  not  liable  in  this 
action  :  Richards,  C.  J.,  doubting. 

Quoere,  as  to  the  effect  of  the 
notice.  —  Borsman  v.  The  Grand 
Trunk  R.  IF.  Co.,  130. 

See  Champerty  and  Mainte- 
nance—  Insolvency,  3. 


EVIDENCE. 

Comparison  of  loritings — C.  L.  P. 
A.,  sec.  218.] — Action  upon  a  note. 
Plea,  non  fecit.  The  plaintiff  put 
in  a  bond  admitted  to  have  been 
signed  by  defendant,  and  called  no 
witnesses,  contending  that  the  jury 
might  compare  the  two  writings, 
and  find  their  verdict  thereon. 
Gait,  J.,  at  the  trial  held  that  this 
could  not  be  done,  and  nonsuited 
the  plaintiff.  Per  Morrison,  J.,  the 
nonsuit  was  right.  Per  Wilson,  J., 
it  was  wrong. — King  v.  King,  26. 

Admissihility  of  description  of  lots 
from  Grown  Lands  Department. — 
See  Description  of  Land,  2. 

Of  re-entry  to  avoid  lease.] — See 
Landlord  and  Tenant. 

Of  entry  hy  owner  to  prevent  posses- 
sion from  running.] — See  ;^Limita- 
TiONs,  Statute  of,  2. 

Of  joint  liability  in  trespass  or 
trover.] — See  Trespass. 

See  Ejectment — Insolvency,  4 
— Principal  and  Agent — Stamps 
— Statute  of  Frauds — Trover — 
Will — Work  and  Labour. 
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EXECUTION. 

Sale  of  land  under  execution — De- 
jects in  process — Sale  oj  equity  of 
redemption— Certificate  of  discharge 
of  mort(jage.'\ — The  defendant  in 
ejeciment  claiming  through  a  She- 
riff's sale  under  execution,  it  ap- 
peared that  a  fi.  fa.  lands  issued 
Oih  September,  1866,  and  was  re- 
uirned  Hth  October,  1867,  lands  on 
iiand  for  SI  and  no  lands  for  the 
residue  ;  but  nothing  had  been  done 
and  no  lands  advertised  under  it. 
On  the  same  day  a  ven.  ex.  and  ji. 
f(t.  residue  was  delivered  to  the 
Sheriff,  who  advertised  as  if  under 
the  original  writ  and  sold  the  lands 
in  question  on  the  2nd  May,  1868. 
There  was  a  mortgage  upon  it, 
which  defendant,  the  purchaser, 
■»aid  off  on  the  same  day,  and  took 
a  certificate  of  discharge  in  the 
usual  form,  stating  that  the  mort- 
gagor liad  paid  the  money  due; 
not  such  a  certificate  as  is  provided 
for  by  the  C.  L.  P.  A.  sec.  258, 
on  sale  under  execution  of  a  mort- 
gagor's interest. 

Held,  that  the  sale  could  not  be 
supported,  for  the  original  writ  Iiad 
expired  with  nothing  done  under 
it,  and  the  ven.  ex.  and  fi.  fa.  resi- 
due liad  not  been  a  year  in  the 
Sheriff's  liands  before  the  sale; 
and  moreover  he  had  assumed  to 
act  under  the  original  fi.  fa.  and 
the  ven.        not  the /z. /a.  residue. 

Semhle,  that  the  want  of  proper 
advertisements  would  not  have 
avoided  the  sale. 

Semhle  also,  that  the  taking  the 
certificate  of  discharge  as  slated 
could  not  defeat  the  purchaser's 
title  by  vesting  the  mortgagee's 
estate  in  the  mortgagor,  but  that  it 
would  enure  to  the  benefit  of  such  I 


purchaser  as  the  mortgagor's  as- 
signee.— Lee  V.  Howes  et  al,  292. 
See  Extent,  Writ  of. 


EKTENT  (WRIT  OF). 

Practice— m  Vic.  ch.  10,  D.]— 
A  writ  of  extent  was  set  aside  by 
Judge's  order,  and  it  was  ordered 
that  another  writ  might  issue  upon 
the  fiat  for  and  tested  as  of  the  date 
of  the  former  writ.  Held,  that 
such  order  was  unobjectionable. 

Held  also,  that  the  affidavit,  set 
out  below,  upon  whicli  the  writ 
issued,  was  sufficient,  and  that  the 
defendant  was  sufl^iciently  shewn 
by  it  to  be  a  debtor  to  ilie  Crown. 

Held  also,  that  the  Post  Office 
Act  1867,  31  Vic.  ch.  10,  sec.  89, 
D.,  does  not  take  away  from  the 
Crown  the  remedy  by  extent  upon 
a  bond  given  by  a  postmaster. — 
Begin  a  v.  McNalh,  479. 

FENCES. 

OLligaiion  of  railways  to  fence ^ — 
See  Railways,  8. 


FENCE-VIEWERS. 

!  Aivard — Right  of  Ap2:)eal — C.S. 
I  U.C\,  ch.  57,  32  Vic.  ch.  46  0.]— 
'  The  right  of  appeal  to  the  Judge  of 
the  County  Court  against  an  award 
i  of  fence-viewers,  under  32  Vic,  ch. 
1 46,  sec.  8,,  is  not  restricted  to  an 
:  award  made  under  sec.  6,  sub-sec. 
i2  of  the  Act,  when  the  land  bene- 
i  fited  is  in  two  municipalities,  but 
extends  to  an  award  made  by  three 
fence-viewers  under  C.  S.  U.  C, 
ch.  57,  which  the  later  Act  amends 
and  is  made  part  of. — In  re  McDo- 
nald et  al.  and  Cattanach  et  al.,  432. 
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FI.  FA. 

See  Execution. 

FIRE. 

Injury  caused  by,  Action  forJ]- 
See  Contract,  2. 

See  Railways,  1. 

FIXTURES. 
See  Insurance,  4. 


FORFEITURE. 
See  Landlord  and  Tenant. 

FRAUD. 
See  Infant. 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

HAMILTON. 
Totanship  o/.] — See  Survey. 


HANDWRITIN(3^. 

Proof  by  compariso7i.] — See  Evi- 
dence. 

HIDES. 

1 .  Sale  of  hides  —  Inspecto/s 
iveights  to  govern — Inspector'' s  jees — 
Commission.^ — Upon  asaleofhides 
by  weight,  of  specified  qualities 
according  lo  inspection, 'i.e.,  "cured 
and  inspected  No.  1  hides,"  &.c. 
Heldf  that  the  weight  as  ascertained 
and  marked  by  the  inspector,  un- 
der 27-28  Vic  .  ch.  21  and  29-80 
Yic.  ch.  24i,  was  binding  upon  the 
parties,  in  the  absence  of  any  tiling 
in  the  agreement  to  the  contrary. 


I  Held,  also,  that  the  seller  must 
pay  the  Inspector's  fees,  the  agree- 
ment not  providing  otherwise. — 
MacJdem  et  al.  v.   Thoj'ne  et  aL, 

I  464. 

! 

I     2.  Inspection  of  raw  hides — 27- 
j  28  Yic,  ch.  21  ;  29-30  Vic.  ch.  24  ; 
|.33    Yic.  ch.  37.]— The  defendant 
j  bought  hides,  some  of  which  liad 
;  been  produced  within   and  some 
I  without  the  County  of  Middlesex, 
■but  all  without  the  City  of  London. 
Some  were  purchased  by  him  in. 
and  some  cut  of,  the  county,  but 
none  within   the  city ;   and  they 
were  brought  by  him  into  the  city, 
placed  in  his  tannery  there,  and 
manufactured  into  leather. 

The  plaintifi"  was  an  inspector  of 
raw  hides  and  leather,  appointed 
under  27-28  Vic.  ch.  21,  29-30 
Vic.  ch.  24,  and  33  Vic.  ch.  37,  for 
the  city  and  county,  having  a  place 
of  inspection  within  the  city,  but 
not  elsewhere. 

Held,  1.  That  his  compulsory 
powers  extended  only  to  the  city, 
but  that  his  limits  of  inspection 
mio-ht  extend  to  the  area  assig'ned 
to  him  as  the  district  in  which  the 
city  was  situate,  although  his  act- 
ing therein  would  be  optional  with 
him;  and  he  might,  in  his  discre- 
tion, go  also  into  any  part  of  the' 
Province  not  wnthin  another  in- 
spector's limits. 

2.  That  all  ravv  hides  or  green 
raw  hides  produced  within  a  city 
or  town  for  wliich  there  is  an  in 
specter  must  be  inspected  before 
being  sold  there  :  that  if  produced 
and  sold  without  such  city  or  town, 
they  are  exempt  from  inspection 
until  brought  within  it  ;  and  the 
purchaser  there  must  have  them  in- 
spected before  selling  or  disposing 
of  them  in  any  way  whatever. 
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8.  That  the  tanning  or  using  the 
liides  in  his  own  business  was  not 
u  "  disposing  ot  them  in  any  way 
whatever,"  within  ilie  statute,  29- 
:50  Vic.  ch,  24,  sec.  1.  Wilso?i,  J., 
dissenting. 

The  defendant  ilierefore  was  held 
not  liable  to  the  penalty  for  not 
liaving  these  liides  inspected. — Oli- 
ve?- qui  tarn  v.  Hyman,  517. 

HIGHWAY. 

Right  of  government  to  make  al- 
lowance for  after  survey^  —  See  De- 
scription OF  Land,  2. 

See  Municipal  CorpoPvAtions, 
4,  5.— Tolls. 

ILLEGALITY. 


See  Champerty 
NANCE. — Infant. 


and  Mainte- 


INFANT. 

Right  to  avoid  agreement.^ — De- 
claration on  defendant's  covenant 
to  pay  off  a  mortgage  to  one  L.,  on  | 
land  conveyed  by  him  to  the  plain- 1 
tiff,  alleging  non-payment,  and  a  I 
sale  of  tlie  land  under  the  mortgage  | 
to  one  M.,  who  evicted  the  plaintiff,  i 

Plea,  on  equitable  grounds,  thai 
before  the  mortgage  fell  due  de- 
I'endant,  at  the  plaintiff's  request, 
advanced  to  him  the  money  re- 
quired to  pay  it  off,  which  the 
plaintiff'  promised  and  gave  his 
bond  to  the  defendant  to  do:  that 
afterwards  the  plaintiff,  owing  de- 
fendant $400,  gave  him  a  mortgage 
therefor  upon  the  same  land  :  that 
when  the  mortgage  to  L.  fell  due, 
the  plaintiff  being  unable  to  pay  it 
off  according  to  his  bond,  it  was  i 
agreed  by  all  parties  that  L.  should  I 
sell  one-half  of  the  land  for  more' 
79 — VOL.  XXX  U.C.R. 


than  her  mortgage,  and  pay  the 
plaintiff  the  surplus,  and  release  to 
the  plaintiff  the  other  half :  that  L. 
accordingly  sold  half  the  land  to 
M.,  and  released  the  other  half  to 
the  plaintiff  by  deed,  in  which  the 
defendant  joined,  which  deed  the 
plaintiff  accepted,  and  L.  also  paid 
to  the  plaintiff  the  balance  of  the 
purchase  money  received  for  ihe 
other  lialf  above  L.'s  mortgage. 

Replication,  that  the  plaintiff, 
wlien  all  these  transactions  took 
place,  was  an  infant,  by  reason 
whereof  his  alleged  bond  and  mort- 
gage were  voidable,  and  he  has 
avoided  the  same. 

Held,  that  the  replication  was 
good,  for  that  there  was  nothing  al- 
leged in  the  plea  to  which  the 
plaintiff  was  prevented  from  setting 
up  his  infancy  as  an  answer,  and 
he  might  avoid  the  bond  and  mort- 
gage whenever  they  were  relied 
upon  against  him. — Gallagher  v. 
Gallagher,  41j. 

INQUEST. 

See  Coroner. 


INSOLVENCY. 

1.  Insolvent  Act  of  1869 — Notice 
of  action  to  assignee — Mortgagee  of 
goods,  rights  of  under  section  50.] — 
An  Official  Assignee  in  Insolvency 
sued  for  trespass  in  taking  and  sell- 
ing goods,  is  not  entitled  to  notice 
of  action. 

So  held  in  accordance  with  the 
cases  deciding  that  a  Sheriff  is  not 
entitled  to  such  notice  ;  but  Wilson, 
J.,  but  for  these  decisions  would 
have  thought  otherwise. 

The  defendant  pleaded  (relying 
upon  the  50th  section  of  the  Insol- 
vent Act  of  1869),  that  before  the 
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writ  of  attachment  hereinafter  men- 
tioned, one  C.  mortgaged  the  goods 
to  the  plaintiff:  that  while  said 
goods  were  in  C.'s  possession,  the 
mortgage  providing  that  he  should 
retain  them  until  default,  the 
Sheriff  seized  the  goods  under  an 
attachment  in  Insolvency  issued  at 
the  suit  of  one  M.,  and  placed 
them  in  the  custody  of  defendant, 
being  an  official  assignee  and 
guardian,  and  defendant  being  af- 
terwards duly  made  assignee  of 
C.'s  estate,  sold  the  goods,  which 
are  the  alleged  trespasses.  Held 
a  bad  plea,  for  only  negativing  a 
default  by  C.  when  the  attachment 
issued,  not  when  defendant  received 
and  sold  the  goods. 

Semble,  that  the  section  referred 
to  only  restrains  a  suit  by  creditors 
who  have  proved,  or  can  prove,  on 
the  estate,  and  does  not  prevent  a 
mortgagee  from  suing  in  trespass 
for  a  wrongful  taking  of  th^  goods. 
— Arcliihald  v.  Haldan^  80. 

2.  Claim  against  a  Jirm,  and  one 
partner  separateli/.'\  —  The  appel- 
lants in  the  matter  of  C.  &  Co.,  in- 
solvents, had  a  claim  upon  a  note 
made  by  C.  &>  Co.,  payable  to  C, 
one  of  the  firm,  and  by  him  en- 
dorsed to  the  appellants.  They 
proved  against  the  firm  on  the  3rd 
July,  1869,  but  afterwards  with- 
drew it,  and  proved  on  the  11th 
January,  1870,  under  sec.  60  of  the 
Act  of  1869,  specifying  and  putting 
a  value  on  the  separate  liability  of 
C. 

Held,  affirming  the  decision  of 
the  County  Judge,  that  the  appel- 
lants, under  the  Act  of  1864,  could 
not  rank  both  upon  the  separate 
estate  of  C.  ajid  on  the  estate  of  the 
firm,  but  must  elect  ;  but  that  they 
might  prove  against  the  joint  estate 
for  their  whole  claim,  without  de- 


ducting from  it  the  value  of  C.'s 
separate  liability. 

Held,  also,  that  the  appellants 
could  treat  the  payee  and  endorser 
as  having  incurred  a  separate  liabil- 
ity by  his  indorsement,  distinct 
from  his  Joint  liability  as  a  maker. 

Held,  also,  that  the  Act  of  1869 
could  not  apply,  for  the  case  was 
pending  before  it,  and  the  question 
in  dispute  as  to  the  right  to  prove 
was  not  a  matter  of  procedure  only, 
exempted  from  the  exceptions  in 
the  repealing  clause. — In  re  Cha,f- 
fey  et  al..  Appellants,  and  Davidson 
et  al.,  Respondents,  64. 

8.  Insolvent  Act  of  lS64-^Deed 
of  composition  and  discharge — Exe- 
cution by  insolvents,  ^c  ] — G.  &  Co. 
having  made  an  assignment  on  the 
4th  of  July,  1868,  a  deed  of  compo- 
sition and  discharge,  dated  8th 
August,  was  filed  on  the  14th  Sep- 
tember, 1868,  not  being  then  signed 
by  the  insolvents.  It  was  con- 
firmed by  the  County  Judge  on  the 
2nd  December,  186^,  but  the  con- 
firmation was  reversed  in  this  Court 
in  March  following,  on  the  ground 
that  the  insolvents  had  not  exe- 
cuted it.  Afterwards,  in  the  same 
month,  the  insolvents  executed  the 
deed,  without  any  previous  leave 
from  the  Judge,  and  without  re- 
filing it ;  and  they  then  set  it  up  as 
a  defence  to  this  action  previously 
brought  on  a  note. 

Held,  that  the  plaintiff,  a  non- 
assenting  creditor,  was  not  bound 
by  this  deed,  for  the  evidence  (set 
out  in  the  case)  shewed  that  the 
members  of  the  insolvent  firm  had 
individual  creditors,  and  it  pro- 
vided only  for  partnership  debts. 

Per  Richards,  C.  J.— The  deed 
was  invalid  also,  because  not  pro- 
perly executed  by  the  insolvents. 
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Per  Wilson,  J. — Such  execution 
was  not  an  alteration  of  the  deed, 
for  the  insolvents  being  named  in 
and  parties  to  the  deed  were  only 
perfecting,  not  altering,  it  by  exe- 
cuting; but  the  deposit  of  such 
deed  with  and  notice  thereof  by  the 
assignee,  under  sec.  9,  sub-sec.  2 
of  the  Act  of  1864,  were  necessary 
after  the  execution  by  the  insol- 
vents, and  for  want  of  this  it  was 
ineffectual. 

Held,  also,  that  it  was  no  objec- 
tion that  some  of  the  assenting 
creditors  had  executed  in  the  name 
of  their  firms  and  by  procuration, 
and  that  no  power  of  attorney  was 
proved,  for  they  had  accepted  the 
composition  under  it. 

Belcl,  also,  that  the  plaintiff  was 
not  prevented,  by  having  proved 
his  claim  before  the  assignee,  from 
going  on  with  this  action. 

Held,  also,  that  the  plaintif? 
having  so  proved,  and  having  ob- 
tained an  order  in  this  Court  to  set 
aside  the  Insolvents'  discharge  in 
the  Insolvent  Court,  with  costs  to 
be  paid  to  him  out  of  their  estate, 
was  precluded  from  objecting  that 
the  assignee  was  not  duly  ap- 
pointed.—  Allan  V.  Garratt  and 
Williamson^  165. 

4.  Property  sold  hi/  insolvent  as 
plaintiff'' s  agent— ^Right  of  assignee  to 
proceeds —  Evidence.] — The  p  1  a  i  n  t  i  ff 
purchased  barley  from  R.  telling 
him  to  consign  it  to  C  and  draw  on 
C.  for  the  purchase  money.  C. 
was  to  keep  the  barley  as  plaintiff's 
agent  until  the  plaintiff  directed 
him  to  sell,  the  plaintiff  paying  him 
such  a  sum  as  he  might  require  by 
way  of  margin  to  protect  himself 
against  a  fall  in  price.  C,  to  reim- 
burse his  advance  on  R.'s  draft, 
obtained  a  discount  from  the  bank 


on  his  own  note  secured  by  the 
warehouse  receipt  for  the  barley, 
which  he  transferred  to  the  bank. 
While  C.  held  the  barley  the  plain- 
tiff paid  to  him  ^540  as  margin,  to 
hold  it.  The  barley  was  shipped 
by  plaintiff's  instructions  to  Os- 
wego, to  the  order  of  the  bank, 
where  it  was  sold  ;  and  the  bank 
received  the  proceeds  on  the  2nd 
iJecember,  having  previously  hfid 
notice  that  the  plaintiff  owned  the 
barley.  About  the  17ih  November 
C.  left  the  country,  and  an  attach- 
ment in  insolvency  having  issued 
against  him,  an  interpleader  was 
directed  to  try  whether  the  balance 
of  such  proceeds  above  the  bank's 
advances  belonged  to  his  assignee 
or  to  the  plaintiff: 

Held,  that  the  plaintiff  was  enti- 
tled to  it,  for  the  barley  was  his, 
and  the  money,  the  proceeds  of  its 
sale,  never  came  into  C.'s  hands, 
or  was  mixed  with  his  general 
assets. 

C.  had  advanced  by  paying  R.'s 
draft  more  than  the  proceeds  of  the 
barley,  and  it  was  contended  there- 
fore that  there  was  no  surplus 
available  for  the  plaintiff;  but 
Held)  that  the  plaintiff  was  entitled 
to  deduct  from  such  advance  the 
sums  paid  by  way  of  margin. 

After  C.  had  absconded  the  plain- 
tiff went  to  his  oiHce  to  asli  about 
his  barley,  and  there  saw  E,.,  the 
manager  of  C.'s  business,  who 
went  with  him  to  the  Bank  and  had 
a  conversation  with  the  cashier: 
Held,  that  their  evidence  of  what 
passed  was  clearl}'-  admissible. — 
Cotter  V.  Mason,  Assignee,  181. 

5.  Personal  actions — Rights  of  as- 
signee.']— The  plaintiff,  having  held 
the  def  ndant  in  the  suit  to  bail, 
recovered  a  verdict  for  slander,  for 
enticing  away  and  detaining  his 
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wife,  and  for  assaulting  her.  Be- 
fore recovering  judgment  he  made 
an  assignment  under  the  Insolvent 
Act,  and  he  then  sued  the  bail  on 
their  recognizance,  not  having  yet 
obtained  his  final  discharge.  The 
defendants  set  up  the  rights  of  the 
assignee.  Held^  on  demurrer,  that 
the  plaintiff  was  entitled  to  recover, 
for  the  causes  of  action  being  for 
purely  personal  wrongs  did  not  pass 
to  the  assignee. 

Semble,  also,  that  the  proceeds  of 
the  suit  when  recovered  could  not 
be  claimed  by  the  assignee,  and 
that  he  therefore  could  not  in  any 
way  interfere  with  the  suit. —  White 
v.  Elliott  and  Mooney,  253. 


INSPECTION  OF  HIDES. 
See  Hides. 


INSURANCE. 

1.  Mutual  Insurance  Co.- — Mort' 
gage — Assignment  of  policy — "  Per- 
son insured  " — Proof  of  loss.'] — The 
plaintiff,  owning  property,  insured 
It  with  a  mutual  insurance  com- 
pany on  the  1st  December,  1864, 
for  three  years.  He  mortgaged  it 
to  one  N.,  and  on  the  13ih  May, 
1865,  assigned  to  him  the  policy. 
N.  paid  up  all  arrears  of  assess- 
ments, but  gave  no  note  or  security 
for  the  amount  unpaid.  The  de- 
fendants assented  to  the  assignment 
on  the  13ih  December  following. 
The  property  was  burned  on  the 
2nd  July,  1867.  The  notice  of  loss 
was  given  and  the  requisite  affi- 
davits made  by  N.  His  mortgage 
was  paid  off  in  1868,  and  in  March 
following  the  plaintiff  sued  on  the 
polic3^  One  of  the  conditions  en- 
dorsed was,  that  all  persons  insured 
and  sustaining  loss  should  forthwith 
give  notice,  and  Avithin  thirty  days 


deliver  a  particular  account  of  such 
loss,  signed  by  them  and  verified 
by  their  oath. 

Held,  that  the  action  could  not 
be  maintained.  Per  Morrison,  J., 
N.  was  not  the  person  insured,  and 
therefore  could  not  give  the  notice 
of  loss.  Per  Wilson,  J.,  he  was 
insured,  and  could  have  sued  in  his 
own  name,  but  the  contract  of  in- 
surance having  been  absolutely 
transferred  to  him,  the  plaintiff 
could  not  sue. — Fitzgerald  v.  The 
Gore  District  Mutual  Fire  Insurance 
Co.,  97. 

2.  Assignment  of  policy  —  Evi- 
dence of  assent  by  company — Second 
insurance — Proof  of  notice.] — In  an 
action  on  a  fire  policy  issued  to  the 
plaintiff,  the  declaration  alleged  an 
assignment  of  the  policy  and  of  the 
property  insured  to  one  M..  and  by 
M.  to  B.  and  P.,  with  the  assent  of 
,  defendants,  before  the  loss,  and  that 
the  plaintiff  sued  as  trustee  for  B. 
ai  d  P.  The  second  plea  denied 
the  assignment  to  B.  and  P.  and 
defendants'  assent  thereto.  The 
third  plea  set  out  a  condition 
that  notice  of  any  other  insurance 
should  be  given,  so  that  a  memo- 
randum thereof  might  be  endorsed 
on  the  policy,  otherwise  the  policy 
should  be  void ;  and  alleged  another 
insurance  efTected  by  B.  &  P., 
without  notice  given  or  endorsed. 
To  this  the  plaintiff  replied  that 
notice  of  such  insurance  was  duly 
given  to  defendants. 

As  to  the  second  plea,  it  appeared 
that  the  assignment  to  M.  had  been 
assented  to  by  A.,  a  sub-agent  at 
Oil  Springs  of  P.,  the  defendants' 
agent  at  Sarnia  (defendants'  head 
office  being  at  Montreal)  ;  and  a 
memorandum  was  also  endorsed  by 
P.  that  the  loss,  if  any,  should  be 
paid  to  M.  only.    A,  had  efTected 
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tho  insurance  with  the  plainiifF,  subject  to  the  conditions  endorsed 
and  he  swore  that  he  was  aware  of  {thereon,  one  of  which  was  "  Insu- 
ilie  intended  assignment  by  M.  to]  ranee  subsisting  or  effected  with 
B.  &  P.,  and  drew  it  out,  after  j  other  Companies  must  be  notified 
speaking  of  it  to  C,  defendants' i  to  the  Board,  and  if  approved  of 
inspector,  who  told  him  to  use  the  |  to  be  indor  ed  on  the  policy  and 
same  form  as  in  the  assignment  toj  signed  by  he  Secretary."  Held, 
M.:  that  B.  &c  P.  purchased  the  j  that  this  was  a  condition  precedent, 
{)roperty,  which  was  then  kept  by  !  an  non-compliance  witli  it  a  bar 
ihe  plaintiff  as  a  temperance  house,;  to  the  action,  though  it  did  not  so 
It  being  part  of  the  bargain  that  the  [  expressly  provide, 
policy  should  be  assigned,  though!  The  defendants  having  proved 
ihe  assignment  was  not  completed  ;  their  plea  under  this  condition,  the 
for  some  months  after  the  convey- 1  plaintiff  contended  that  it  did  not 
ance  of  the  property.  B.  &  P.  bar  the  action.  Leave  was  reserved 
opened  a  bar,  for  which  an  extra  to  move  for  a  nonsuit  on  this  ground, 
premium  was  charged  by  the  com-  and  the  plaintiff  had  a  verdict, 
pany,  and  paid  through  A.  to  P.  there  being  another  issue  on  the 


and  by  P.  to  the  head  office. 


record.      Scmhle,   that   a  verdict 


Held,  Morrison,  J.,  dissenting,  i  should  have  been  entered  for  de- 
ihat  there  was  evidence  of  assent  fendants  on  the  plea,  and  the  plain- 
by  the  defendants  to  the  assignment  I  tiff"  left  to  move  for  judgment  non 
to  B.  P.,  so  as  to  sustain  a  vex-  ohstaiifc,  for  that  there  cannot  be  a 
diet  for  the  plaintiff  on  this  plea.  nonsuit  while  another  issue  stands 
As  to  the  third  plea,  another  i  in  favour  of  the  plaintiff  on  the 
insurance  was  proved,  effected  by  j  record. 

B.  &  P.,  after  the  assignment  to;  Another  condition  provided  that 
them,  with  another  company.  There  :  property  must  be  insured  in  the 


was  contradictory  evidence  as  to 
whether  any  notice  of  this  was 
given,  but  it  was,  at  all  events, 
only  a  verbal  notice  given  to  P.,  de- 
fendants' agent  at  Sarnia,  and  not 
endorsed  on  the  policy,  which  was 
not  produced  at  the  time.  Eeld, 
Richards,  C.  J.,  dissenting,  that  this 
could  not  support  the  plea,  for 
such  a  notice  should  have  been 
given  to  the  company,  or  to  some 
officer  who  had  power  to  act  upon 
it  by  cancelling  the  policy,  which 
P.  was  not  shewn  to  have  had. — 
Hendrickson  v.  the  Queen  Insurance 
Co.,  108. 

3.  Insurance  on  grain — Condition 
—  Construction —  Other  insurance  not 
notified —  Warehouse  receijyts —  Own- 
e/'.s.] — Where  a  policy  was  made 


names  of  the  owners.  It  appeared 
that  the  policy  was  on  grain  in- 
sured in  the  name  of  the  plaintiff, 
who  had  given  warehouse  receipts 
for  it,  endorsed  to  certain  banks. 
I^er  Wihon,  J. — Such  banks  were 
the  owners,  by  virtue  of  these  re- 
ceipts, not  the  plaintiff,  and  the 
condition  was  broken. — McBride  v. 
The  Gore  District  Mutual  Fire  In- 
surance Co.,  451. 

4.  Statement  of  title — Fossession.l^ 
— The  plaintiff  had  lived  with  his 
father  for  about  37  years,  on  land 
belonging  to  the  Crown.  A  barn 
had  been  built  on  it,  resting  upon 
abutments  oi  loose  stont^is,  which 
the  plaintiff  in  October,  1807, 
insured  with  defendants.  In  De- 
cember, 18()7,  a  patent  issued  to 
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one  F.,  and  in  June,  1869,  T., claim- 
ing through  the  patentee,  recovered 
judgment  in  ejectment  against  the 
plaintiff  and  his  father,  and  placed 
Si  hab.  Jac.  in  the  Sheriff's  hands. 
A  few  days  after,  and  before  it  had 
been  executed, the  barn  was  burned. 
Proceedings  in  Chancery  were  then 
pending  by  the  plaintiff  contesting 
the  claim,  of  T.  The  policy  re- 
quired that  the  pla;ntiff  in  his  ac- 
count of  the  loss  should  shew  the 
true  nature  of  his  title  at  the  time 
of  the  fire  ;  and  the  plainiiff  in  such 
account  stated  that  he  was  bona 
fide  owner,  and  that  his  title  was 
by  possession  for  thirty  years  by 
himself  and  his  father. 

Beldj  that  the  account  did  not 
give  a  true  statement  of  the  plain- 
tiff's title  ;  that  the  barn  was  part 
of  the  freehold  ;  and  that  he  could 
not  recover. 

Wilson,  J.,  dissenting,  on  the 
grounds  that  the  plaintiff  being  in 
possession,  and  prosecuting  his 
claim  in  equity,  had  an  insurable 
interest  :  that  as  against  an  adverse 
claimant  he  might  treat  the  barn 
as  a  chattel,  which  he  could  remove, 
and  in  this  view  his'  statement  of 
title  was  correct. — Sherboneau  v. 
The  Beaver  Mutual  Fire  Insurance 
Association,  472. 

See  Arbitration  and  Award, 


INVESTMENT. 

Liability  oj  attorney  receiving 
money  to  invest ^— See  Attorney. 

JURORS. 
18  Vic.  cli.  130 — Jurors'  expenses 
— Right  of  action  for — Retrospective 
rate.] — The  18  Vic.  ch.  130.  enact- 
(ul  that  any  county  of  which  a  city 
Cormed  part  for  judicial  purposes, 
should  be  entitled  to  demand  and 


receive  from  the  city  a  portion  of 
theexpenses  incurred  by  the  county 
for  the  payment  of  jurors  in  any 
year,  to  be  determined  in  the  manr 
ner  provided,  and  that  such  portion 
should  be  payable  to  the  county 
immediately  after  the  close  of  each 
year. 

Held,  on  demurrer  to  the  declara- 
tion, that  an  action  would  lie  by  the 
county  against  the  city  for  its  por- 
tion of  such  expenses  ;  and,  this 
being  so,  that  the  plaintiffs  were 
entitled  to  recover  a  judgment,  al- 
though as  to  some  of  the  years,  (the 
claim  extending  from  1855  to  1869,) 
the  defendants  might  be  unable  to 
enforce  payment,  because  a  retro- 
spective rate  would  b'j  required, 
which  might  be  a  conclusive  objec- 
tion to  an  application  for  a  manda- 
mus to  levy. 

Semble,  that  for  the  sums  due  for 
1868  and  1869,  the  plaintiff^,  suing 
in  June,  1870,  could  enforce  his 
judgment. — The  Corporation  of  the 
County  of  Frontenac  v.  The  Corpora- 
tion of  the  City  of  Kingston,  584. 
See  Taxes,  2. 


JUS  TERTII. 

Trespass  to  goods  —  Sheriff.  ]  — 
[n  trespass  for  taking  goods  it 
appeared  that  the  goods  came 
to  the  plaintiffs'  warehouse  at 
Windsor  consigned  to  one  P., 
and  were  seized  th^re  by  defend- 
ant under  a  writ  of  replevin  sued 
out  against  P.  by  one  H.  ;  P.  as- 
serted that  he  had  bought  the  goods 
from  H.,  which  H.  denied,  and  the 
Judge  before  whom  the  case  was 
tried,  without  a  jury,  found  that  the 
goods  belonged  to  H.  Eeld,  that 
the  defendant,  not  being  a  mere 
wrongdoer,  was  at  liberty  to  dispute 
the  plaintiffs'  title  and  set  up  the 
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tiile  of  H.,  under  a  plea  of  not  pos- 
sessed, and  that  he  was  therefore 
entitled  to  a  verdict  o\i  the  finding. 
—  Great  Western  RaUiooiy  Companij 
V.  McEwan,  559. 

2.  Xrespass  and  trover — Right  to 
set  up  jus  tertii.~\ — In  trespass  and 
trover  for  saw  logs  it  appeared  that 
they  were  cut  in  1868  by  one  F., 
and  sold  by  him  to  the  plaintiffs  in 
1869.  The  fand  on  which  they 
were  cut  had  been  sold  in  1864  by 
the  Crown  to  R.,  who  made  a  pay- 
ment then  and  took  a  receipt.  In 
1866  R.  transferred  his  interest  to 
the  defendant,  who  marked  the  logs 
with  his  mark  before  they  Jeft  the 
land.  Tn  March,  1869,  defendant 
obtained  a  patent  for  the  Jand,  and 
in  April  he  seized  the  logs,  which 
were  in  plaintiffs'  possession. 

Hehly  that  the  plaintiffs  were  en- 
titled to  recover,  for  though  the  logs 
(vhen  cut  were  the  property  of  the 
Crown,  the  plaintiffs  were  in  pos- 
session when  defendant  took  them, 
and  defendant  being  a  wrong-doer 
could  not  set  up  the  jus  tertii. — 
McDougall  et  al  v.  Smith  et  al,  607. 


LANDLORD  AND  TENANT. 

Lease —  Forfeiture  —  Re-en  tfy.]  — 
One  G.,  a  rector,  in  1861,  leased 
land  to  the  plaintiff  for  21  years,  at 
an  annual  rent,  with  a  proviso  for 
re-entry  on  non-payment.  The 
plaintiff  entered  and  paid  rent  until 
the  summer  of  1865,  when  he  went 
away  from  the  country,  leaving 
nearly  a  year's  rent  over  due,  and 
giving  the  key  to  a  person  in  the 
adjoining  house.  In  July,  1866, 
the  premises  being  then  vacant,  G. 
went  to  England,  leaving  a  power 
of  attorney  with  his  son,  authoriz- 
ing him  to  collect  and  distrain  for 


his  rents,  and  to  commence  and 
prosecute  all  actions  and  other  pro- 
ceedings which  might  be  expedient 
to  be  done  or  prosecuted  about  the 
the  premises  as  fully  as  if  he  were 
present.  Defendant  in  some  way 
got  the  key  and  went  in,  and  after- 
wards obtained  a  lease  from  G.'s 
son  for  21  years.  G.  on  his  return 
in  1866  recognized  this  lea^e,  and 
received  rent  under  it  regularly 
from  defendant  until  1868,  when 
the  plaintiff  brought  ejectment, 
claiming  under  his  lease  from  G. 

Held,  that  the  facts  shewed  a 
sufffcienl  re-entry  by  G.  to  avoid 
the  plaintiff's  lease,  and  that  the 
plaintiff  therefore  could  not  recover. 

QvcBre,  whether  the  son  was  au- 
thorized, under  the  power  of  attor- 
ney, to  bring  ejectment  and  enter 
for  the  forfeiture. 

Semhle,  that  the  lease  to  the  plain- 
tiff was  binding  on  the  Rector  and 
those  claiming  under  him  until  for- 
feited.—  O'Harelv.  McCormick,  567. 


LAW  REFORM  ACT,  1868. 

Jurisdiction  in  County  Court 
causes  tried  at  Assizes.l—See  County 
Court,  1. 

LEASE. 

See  Landlord  and  Tenant. 


LEATHER. 
Inspection  of  Hide?.'] — See  FIides. 

LEGISLATURE. 

Powers  of  Dominion  and  Local 
Legislatures.']  —  See  Tavern  and 
Shop  Licenses,  2. 
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LICENSE. 

Conviction  for  selling  liquor  loith- 
out,  form  of.~\ — See  Conviction,  1  — 
Tavern  and  Shop  Licenses. 


LIMITATIONS— STATUTE  OR 

L  Ejectment — In  ejectment,  it 
appeared  that  B.,  tlie  patentee, 
agreed  to  sell  the  land,  in  1837, 
to  A.  R.,  giving  him  a  bond  for 
a  deed.  A,  R.  took  possession, 
and  died  on  the  land  in  1839. 
His  widow  then  went  to  Scot- 
land, and  in  1840  his  brother, 
P.  R.,  came  out  and  took  pos- 
session, with  the  knowledge  of  B., 
to  whom  he  paid  the  balance  of  the 
purchase  money.  In  1842,  his 
mother,  with  her  grandchild,  the 
daughter  of  A.  R  ,  came  out  and 
Jived  with  P.  R.  until  1850,  when 
he  sold  out  to  his  mother,  who  re- 
mained until  her  death  in  1854,  and 
devised  it  to  her  daughter,  who 
died,  leaving  the  defendant,  her 
husband,  in  possession.  The  plain- 
tiffs claimed  under  the  heir  of  the 
patentee,  and  under  the  heirs  of 
A.  R. 

Held,  that  they  were  barred  by 
possession  ;  for  as  to  the  patentee, 
he  had  been  out  of  possession  since 
1840,  when  P.  R.  entered  with  his 
knowledge  ;  and  as  to  the  heirs  of 
A.  R.,  lie,  A.  R.  had  never  the 
legal  estate,  and  there  was  no  proof 
that  P.  R,  had  entered  under  them 
or  recognized  their  right. 

There  was  some  evidence  of  an 
offer  by  defendant  to  purchase 
the  plaintiffs' claim  ;  but /^e^c/,  that 
this  could  avail  only  if  defendant 
had  no  title,  not  to  defeat  a  good 
title. — McGregor  et  al.  v.  LaRush, 
299. 


2.  Ejectment — Entry.'] — OneG., 
owning  land, allowed  a  school-house 
j  to  be  built  upon  it,  in  1840,  by  the 
i  neighbours  ;  and  a  school  was  kept 
! 'here  until  1851,  when  a  new  site 
I  was  obtained,  and  the  trustees  sold 
}  the  old  house.  Before  doing  so, how- 
ever, they  sent  for  G.,  to  get  his 
consent;  and  he  came  to  the  house, 
I  and  said  the  purchaser  might  live 
jin  it  until  the  land  was  cleared  up 
I  around  it.     In  ejectment  against 
defendant  claiming  under  the  pur- 
chaser— 

Held,  that  there  was  evidence  of 
an  entry  byG.,in  1851,  from  which 
time  only  possession  would  run ; 
and  that  the  plaintiff,  therefore,  was 
not  hdirvfi&»— Henderson  v.  Harris 
et  al.,  860- 

See  Railways,  1. 


LOAN. 

Poiver  of  Corporatio)i  to  horroio. 
— See  Corporations,  1. 


MAINTENANCE. 

See  Champerty  and  Mainte- 
nance. 


MANDAMUS. 

To  ScJiool  Trustees  to  levy  rate.] 
See  Common  Schools,  1. 
See  Coroner. — Jurors. 


MAP. 

Admissibility  of  as  evidence.] — 
See  Common  Schools,  4. 


MARKET. 
See  Municipal  Corporation?,  3. 


DIGEST  OF  CASES. 


633 


MEDICAL  WITNESS. 

Fees  of,  at  inquest.] — See  Coro- 
ner. 

MEMORANDA. 

Gentlemen  called  to  the  Bar,  359, 
549. 

MISJOINDER. 
See  Trespass. 


MORTGAGE. 

1 .  Construction  —  Description  of 
parties."] — In  a  mortgage  for  ^103, 
purporiing  to  be  made  in  pursu- 
ance of  the  Act  respecting  Short 
Forms  of  Mortgages,  between  A. 
and  B.,  described  only  as  the  par- 
ties of  the  first  and  second  parts, 
the  grant  of  the  land  was  by  the 
said  mortgagor  unto  the  said  mort- 
gagee," and  the  parties  were  after- 
wards described  llirougliout  as 
"  mortgagor"  and  mortgagee," 
the  covenant  for  payment  being, 
"the  said  mortgagor  covenants  with 
the  said  mortgagee  that  the  mort- 
gagor will  pay,"  &c.  In  the 
margin  was  this  receipt:  "  Re- 
ceived, on  the  date  hereof,  from  the 
said  morigaiee,  the  sum  of  $!03, 
being  the  full  consideration  money 
herein  mentioned,"  signed  by  the 
party  of  the  first  part.  The  mort- 
gage was  executed  by  A.  only.  It 
was  objected,  in  an  action  against 
A.,  on  the  covenant  to  pay,  that 
there  was  nothmg  in  the  deed  to 
shew  who  was  covenantor  and  who 
covenantee ;  bat 

Held,  that  by  referring  in  the  re- 
ceipt lor  the  date  and  sum  received 
to  the  mortgage,  the  defendant  had 
made  the  receipt  part  of  the  mort- 
80— VOL.  XXX  U.C.R. 


gage,  and  it  clearly  shewed  him  to 
be  the  mortgagor;  or,  if  this  were 
not  so,  that  the  possession  of  the 
deed  by  the  plaintiff,  delivered  to 
him  by  defendant,  and  the  acknow- 
ledgment in  the  receipt,  shewed  the 
plaintiff  to  be  the  mortagee. 

An  admission  of  the  execution 
of  the  mortgage  was  held  clearly  to 
include  the  signature  to  the  receipt, 
and  the  receipt  of  the  money  as 
there  stated. — McDonald  v.  Clarke, 
307. 

2.  Construction  —  Principal  due 
on  dejault  in  inttrest — Declaration.] 
— In  a  mortgage  made  according  to 
the  Act  respecting  Short  Forms  of 
Mortgages,  the  proviso  was  that  it 
should  be  void  on  payment  of 
$1558,  with  interest  at  seven  per 
cent,  after  maturity  until  paid,  as 
follows  (specifying  four  instalments 
making  up  the  $1558,  and  the  days 
of  payment)  with  interest  on  each 
instalment  after  it  should  mature, 
at  the  rate  aforesaid,  until  payment. 
There  was  also  a  proviso,  that  on 
default  of  payment  of  the  interest, 
the  principal  should  become  pay- 
able. The  plaintiff  sued  when  one 
instalment  had  fallen  due,  alleging 
in  his  declaration  that  defendant 
covenanted  that  he  would  pay  the 
principal  money  and  interest  and 
observe  the  proviso  for  payment, 
but  that  he  did  not  pay  the  same 
nor  observe  the  proviso. 

Held,  1.  That  looking  at  the  form 
of  the  mortgage  and  the  declara- 
tion, the  plaintiff  was  not  entitled 
to  a  verdict  for  the  whole  principal, 
for  the  declaration  did  not  clearly 
shew  that  he  was  claiming  it  by 
reason  of  non-payment  of  the  inter- 
est, and  he  was  not  bound  to  sue  for 
the  whole  amount. 

2.  That  the  provisoes  and  cove- 
nants were   not  deprived  of  the 
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meaning-  given  to  them  by  the  Act, 
merely  because  they  were  not  num- 
bered as  in  the  schedule  to  it. 

Quce,re,  there  being  no  day  named 
for  payment  of  the  interest,  when 
would  there  be  a  default  so  as  to 
make  the  whole  principal  due. — 
Morthey  v.  TrumenMser ,  426. 

See  Execution. — Insolvency. 

MUNICIPAL  CORPORA- 
TIONS. 

1.  Separation  of  Counties.^  — 
The  plaintiff  entered  into  a  con- 
tract under  seal  with  the  United 
Counties  of  Huron  and  Bruce  to 
construct  a  gravel  road  in  Bruce. 
The  counties  were  separated  on  the 
1st  January,  1867,  and  the  plaintiff 
afterwards  sued  the  County  of 
Bruce  alone  for  work  done  in 
making  the  road,  Held,  that  the 
action  should  have  been  against  the 
United  Counties.  —  Ekins  v.  The 
Corporation  of  the  County  of  Bruce, 
48. 

2.  Jlpplication  to  quash — Absence 
of  seal. \ — On  application  to  quash  a 
by-law  passed  on  the  21st  Decem- 
ber, 1869,  under  the  Temperance 
Act  of  1864,  to  prohibit  the  sale  of 
intoxicating  liquors,  and  submitted 
to  the  electors  on  the  2nd  February, 
J 870,  it  appeared  that  no  seal  had 
been  attached  to  the  by-law  until 
after  the  2nd  March,  1870. 

Held,  that  it  was  no  by-law,  and 
therefore  could  not  be  quashed; 
but  the  rule  to  quash  it  was  dis- 
charged without  costs. — In  re  Mot- 
tashed  and  the  Corporation  of  the 
County  of  Prince  Edward,  74, 

?t.  Rc<jidationF,  of  market^i — Sale 
of  meat.] — A  by-law  of  a  town  for 
the  regulation  of  the  market  enacted. 


1.  That  only  butchers  and  persons 
occupying  shops  or  stalls  in  the 
market,  or  in  two  specified  wards 
of  the  town,  for  the  sale  of  fresh 
meat,  should  sell,  or  expose  for 
sale,  in  any  less  quantity  than  by 
the  quarter:  that  such  butchers 
and  persons  might  so  sell  at  these 
places,  but  not  otherwise  ;  and  that 
no  person  should  sell  any  fresh 
meat  in  the  town  except  in  the 
market  stalls  or  such  place  as  the 
council  should  appoint,  not  less 
than  400  yards  from  the  market, 
and  within  certain  specified  limits 
in  the  two  said  wards. — Eeld,  valid. 

2,  That  no  person  should  buy, 
sell,  or  ofTer  for  sale,  any  game, 
fish,  poultry,  eggs,  butter,  cheese, 
grain,  vegetables,  or  fruits,  exposed 
for  sale  or  marketed  in  the  town, 
until  the  seller  had  paid  the  market 
fees,  or  obtained  a  ticket  from  the 
collector  of  market  tolls,  as  pro- 
vided in  a  by-law  referred  to,  and 
before  a  specified  hour  of  the  day  ; 
that  no  person  should  forestall,  re- 
grate,  or  monopolize  any  of  the 
articles  mentioned, within  the  town  ; 
and  that  before  noon  no  butchers' 
meat,  fish,  hay,  or  straw,  should  be 
bought  or  sold  in  the  town  except 
at  the  market  and  in  the  shops  or 
stalls  in  the  two  said  wards.  Held, 
valid  under  the  powers  given  by 
the  Municipal  Act  of  1866,  sec, 
296,  sub-sec.  9,  and  sub-sec.  10 
as  amended  by  88  Vic,  ch.  26,  sec. 
6,  O,  and  sub-sec.  1 1. 

8.  That  before  10  a.m.  no  huck- 
ster or  runner  within  the  munici- 
pality, or  within  one  mile  of  its 
limits,  should  purchase  any  meats, 
fish,  or  fruit  brought  to  the  public 
market,  /ie^ri,  bad,  as  not  confined 
to  those  livhif/  within  the  munici- 
pality or  a  mile  llierefrom ;  and 
QucBre,  whether  it  should  not  ex- 
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dude  persons  buying  for  their  own 
use,  not  to  resell. 

4.  That  every  person  selling  meat 
or  articles  of  provision  by  retail, 
whether  by  weight,  count,  or  mea- 
sure, should  provide  himself  with 
scales,  weights,  and  measures,  but 
no  spring  balance,  spring  scale, 
spring  steelyards,  or  spring  weigh- 
ing machine,  should  be  used  for 
any  market  purpose.  Helcl^  valid, 
under  sub-sec.  10  above  mentioned, 
and  Consol.  Stat.  U.  C,  ch.  58. 

5.  That  persons  offending  against 
the  by-law  should,  on  conviction  by 
a  magistrate,  be  fined  not  less  than 
$1  nor  more  than  $20,  and  in  default 
of  payment  be  imprisoned  for  not 
less  than  two  nor  more  than  twenty 
days,  which  fines  should  be  applied 
to  the  uses  of  the  municipality. 
Held,  that  leaving  the  fine  in  the 
magistrate's  discretion  was  clearly 
authorized  by  sec.  209  ;  but  that 
it  was  invalid  for  not  awarding  a 
moiety  of  the  fine  to  the  informer, 
under  sec.  21 1. 

Held,  also,  that  market  regula- 
tions made  by  the  council  might 
be  quashed,  as  orders  or  resolutions, 
under  sec.  198. 

By  these  regulations  it  was  pro- 
vided that  any  person  wishing  to 
sell  fresh  meat  in  quantities  less 
than  a  quarter  in  a  shop  or  stall  in 
either  of  the  two  wards  above  men- 
tioned, should  apply  to  the  market 
committee,  stating  the  annual  sum 
above  $40  which  he  was  willing 
to  pay  for  a  certificate  authorizing 
him  to  sell  for  a  year.  Held,  bad, 
both  by  the  general  law,  and  as 
opposed  to  sec.  220  of  the  Act  of 
1866.  It  was  also  provided  that 
persons  obtaining  certificates  should 
give  a  bond  with  sureties  to  obey 
the  by-laws  relative  to  the  sale  of 
fresh  meat  at  stalls  and  shops  where 


it  was  sold.  Held,  good,  for  that  it 
applied  of  course  only  to  valid  by- 
laws.— Snell  and  the  Corporation  o/ 
the  town  of  Belleville,  81 . 

4.  Municipalities  divided  hy  a  river 
— Limits  ef  each — Conviction  Jor 
passing  toll-gate.'] — The  limits  of  the 
city  of  London  were  defined  by 
the  proclamation  setting  it  apart  as 
all  the  lands  comprised  within  the 
old  and  new  surveys  of  the  town 
of  London,  together  with  the  lands 
adjoining  thereto  lying  between  the 
said  surveys  and  the  river  Thames, 
producing  the  northern  boundary 
line  of  the  new  survey  until  it  inter- 
sects the  north  branch,  and  the 
eastern  boundary  line  until  it  inter- 
sects the  east  branch  of  the  river  : 

Held,\\\2ii  the  city  limits  extended 
to  the  middle  of  the  river  ;  and  that 
a  conviction  by  county  magistrates 
for  passing  the  toll-gate  on  the  city 
side  of  the  river  was  therefore  bad, 
as  the  offence  was  out  of  their 
jurisdiction. 

Where  two  properties  or  muni- 
cipalities are  divided  by  a  river  or 
highway,  the  limit  of  each  '\s,primd 
jacie,  the  centre  of  the  river  or  road. 
— In  re  McDonough,  288. 

5.  River  separating  townships —  Ob- 
ligation to  -erect  bridges  over — Muni- 
cipal Act,  1866,  sec.  341,  sub-sec.  12, 
construction  of.] — The  Grand  River 
forms  the  boundary,  for  about  eleven 
miles,  between  the  townships  of 
Seneca  and  Oneida,  in  the  county 
of  Haldimand.  At  the  village  of 
Indiana,  on  the  Seneca  side,  a 
bridge  had  been  first  erected  in 
1850,  by  a  private  individual,  which 
was  carried  away  by  the  spring 
freshets  and  ice.  Two  bridges 
afterwards  built  tliere  by  joint 
stock  companies   had   been  also 


636 


DIGEST  OF  CASES,. 


carried  away,  the  last  in  1868. 
A  ratepayer  of  Oneida  then  ap- 
plied for  a  mandamus  to  the  county 
council,  under  the  Municipal  Act 
of  18()0,  sec.  841,  sub-sec.  12,  to 
compel  them  to  erect  a  brido^e  there, 
which  was  opposed  on  affida»vils, 
shewing  that  there  were  other 
bridges  at  different  points,  and  that 
the  erection  of  a  bridge  there  would 
be  very  expensive,  and  not  in  the 
interest  of  ihe  county  at  large. 

The  application  was  refused,  for 
1.  The  bridge  having  been  built 
by  a  joint  stock  company,  the  pub- 
lic could  not  be  bound  to  repair  it : 
and  at  all  events,  the  obligation 
being  at  least  very  doubtful,  the 
parties  should  be  left  to  their 
remedy  by  indictment ;  and  2.  The 
place  at  which  such  bridges  should 
be  erected  must  be  in  the  discretion 
of  the  Council. 

Quaere,  whether  sec.  341 ,  sub-sec. 
12,  applies  where  the  river  only 
separates  two  townships  in  the 
same  county,  but  does  not  . form  a 
county  boundary. — Kinnear  and  the 
Corporation  of  the  County  of  Haldi- 
mand,  398. 

6.  Rates  —  Sinking  Fund."]  — 
Remarks  by  Wilson,  J.,  as  to  the 
practice  of  omitting  to  levy  in 
each  year  for  the  full  amount  of  the 
sinking  fund  required  for  loans,  and 
its  effect  upon  the  rights  of  credi- 
tors, taken  in  connection  with  the 
doctrine  against  rating  for  debts 
past  due. —  The  Corporation  of  Fron- 
ienacv.  The  Corporation  of  Kingston, 
584. 

Jurors^  expenses  as  between  City 
and  County,] — See  Jurors. 

See  Corporations,  2  —  Fence 
Viewers — Taxks,  2— Taxes,  Sale 
OF  Land  for,  1,  2. 


NEGLIGENCE. 

Injury  caused  by  fire, — See  Con- 
tract, 2. 

See  Carriers. — Railways,  I. 

NEW  TRIAL. 

Trespass  Verdict  against  several 
defendants  when  not  all  liable — New 
trial  granted.'] — See  Trespass?. 

NON-SUIT. 

See  Insurance,  3. 

NOTICE  OF  ACTION. 
See  Insolvency, 1. 

OBSTRUCTION  OF  SIDE- 
WALK. 

See  Velocipede. 

OFFER  TO  PURCHASE. 
See  Limitations  Statute  of,  1 . 

PARLIAMENT. 

Powers  of  Dominion  and  Local 
Legislatures.] — See  Tavern  and 
Shop  Licenses,  2. 

PARTNERSHIP. 
See  Insolvency,  2. 

PLEADING. 

Declaration  that  the  defendant, 
by  deed,  covenanted  (not  saying 
with  the  plaintiff)  to  pay  to  the  plain- 
tiff, &c.  Held,  good  on  demurrer. 
— Henncs^y  v.  Hennessy,  38. 

See  Bills  oe  Exchange  and  Pro- 
missory Notes,  1,  2 — Carriers — 
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County  Court,  2 — Mortgage,  2 
— Replevin — Seduction. 

POSSESSION. 
See  Limitations,  Statute  of. 

POST  OFFICE. 
See  Extent. 

POWER  OF  ATTORNEY. 
See  Landlord  and  Tenant. 

PRINCIPAL  AND  AGENT. 

Ileld,  that  upon  the  evidence,  set 
out  in  the  case,  the  defendants 
were  acting  as  principals,  not  as 
agents  for  the  plaintiffs,  the  pur- 
clmsers,  and  therfore  could  not 
charge  com  mission. — Macklem  et  al. 
V.  Thome  et  al,  464. 

See  Sale  of  Goods. 


PROMISSORY  NOTES. 
See  Bills  of  Exchange  and  Pro- 
missory Notes. 

PROSTITUTE. 
See  Conviction. 

RAILWAYS. 
1.  C.  S.  C.  ch.  Qry,  sec.  83— Con- 
strncthn  of — Injuiy  hy  fire.j — The 
plaintif?  sued  defendants  for  having 
negligently  allowed  dry  wood  and 
leaves  to  accumulate  on  their  track, 
which  became  ignited  by  tlieir  en- 
gine, and  extended  to  plaintiff's 
land,  destroying  his  trees,  &c. 
Held,  that  this  was  an  injury  sus- 
tained "by  reason  of  the  railway," 
within  sec.  83  of  Consol.  Stat.  C, 
ch.  66,  and  that  the  piaintilT,  suing 


more  than  six  months  after  such 
injury,  was  therefore  barred. — 
McCallum  v.  Grand  Trunk  E.  W. 
Co.,  122.  [Since  affirmed  on  appeal.] 

2.  Right  to  maintain  ejectment 
against — Description  of  land.l  —The 
defendants  in  1851  staked  out  their 
railway  across  the  land  in  ques- 
tion, and  in  1853  deposited  their 
plan  in  the  office  of  the  clerk  of  the 
peace,  and  laid  the  rails  and  built 
iheir  station  on  the  land,  which  was 
then  vested  in  the  Crown  ;  but 
this  was  without  the  consent  of  Her 
Majesty,  under  C.  S.  C.  ch.  66, 
sec.  11,  sub  sec.  31,  and  they  had 
taken  no  otlier  proceedings  to  ob- 
tain a  right  to  the  possession.  In 
1854  the  Commissioners  of  Public 
Works,  under  13  &  14  Vic.  ch. 
13,  conveyed  the  land  to  the  plain- 
tiffs by  deed,  in  which  the  railway 
was  referred  to  as  a  proposed  line, 
and  for  fourteen  years  after  defend- 
ants continued  thus  to  use  the  land 
with  the  knowledge  of  and  without 
any  interference  by  the  plaintiffs  : 
Held,  that  the  plaintilTs  could  not 
maintain  ejectment,  but  must  seek 
for  compensation  under  ''The  Rail- 
way Act." — The  Corporation  of  the 
Count//  of  Wetland  v.  The  Buffalo 
and  Lake  Huron  Railway  Company, 
147.    [Since  affirmed  on  appeal.] 

3.  Obligation  to  fence.'] — The  Ca- 
nada Company  owned  land  in  the 
Town  of  Goderich,  through  which 
defendants'  railway  ran,  and  on 
which,  being  an  open  common,  the 
cattle  of  persons  living  in  the  town 
had  for  thirty  or  forty  years  been 
accustomed  to  pasture,  though  with- 
out any  express  permission.  The 
plaintiff's  cow  having  escaped  from 
this  land  on  to  the  railway,  owing 
to  the  want  of  fences,  and  been 
killed  by  a  train  :  Held,  that  he 
could  not  recover,  for  as  against  him 
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the  defendants  were  not  hound  to 
fence.  —  Mcintosh  v.  The  Grand 
Trunk  Railway  Compamy  of  Ca- 
nada, 601. 

Receipt  jor  goods,  horn  jar  an 
estoppel.~\ — See  Estoppel. 
See  Carriers. 


RECEIPT. 

See  Estoppel — Mortgage,  1. — 
Tender, 

RECTOE. 

Re-entry  hy  landlord  to  avoid 
lease.] — See  Landlord  and  Tenant. 

REPLEVIN. 

1 .  Action  on  replevin  bond  while  re- 
plevin pending — Application  to  stay 
proceedings.] — L.  brought  replevin 
for  his  goods,  which  C.  had  dis- 
trained for  rent.  While  the  action 
was  pending,  and  before  declara- 
tion, C.  took  an  assignment  of  the 
replevin  bond,  and  sued  L.  and  his 
sureties  thereon.  Application  was 
then  made  to  stay  proceedings  in 
each  case — in  the  suit  on  the  bond, 
on  the  ground  that  until  the  deter- 
mination of  the  action  of  replevin 
the  rights  of  the  parties  on  the 
bond  could  not  be  satisfactorily 
settled;  and  in  the  replevin  suit, 
because  it  had  not  been  prosecuted 
according  to  the  bond,  of  which 
defendants  had  obtained  an  assign- 
ment. The  defendant  in  replevin 
moved  also  for  leave  to  plead,  with 
other  pleas,  that  the  plaintiff  had 
not  prosecuted  his  suit  with  effect 
and  without  delay,  and  that  defend- 
ant had  sued  upon  the  replevin 
bond  before  the  plaintiff  bad  de- 
clared in  replevin. 


The  Court  refused  to  interfere  in 
either  case,  for  as  to  the  action  on 
the  bond,  whether  the  replevin  had 
been  prosecuted  without  delay  was 
a  question  of  fact,  which  could  be 
tried  ;  and  as  to  the  replevin,  the 
plaintiff  was  at  liberty  to  go  on  and 
prosecute  it  with  effect. 

The  proposed  plea  was  not  al- 
lowed, as  it  could  be  no  answer  to 
the  action. — Culham^^et  ux  v  Love 
et  al. ;  L,ove  v.  Culham  et  al.,  410. 

2.  Refusal  to  assign  replevin  bond 
— Action  jor  —  Plea^  recovery  by 
plaintiff  from  third  party.] — De- 
claration, that  the  defendant,  as 
sheriff,  took  from  H.  and  two  sure- 
ties a  bond  in  $1800,  conditioned 
for  said  H.  prosecuting  with  effect 
and  without  delay  an  action  of  re- 
plevin brought  by  him  against  the 
plaintiff :  that  H.  did  not  so  prose- 
cute the  suit,  nor  did  he  make  a 
return  of  the  goods  ;  and  that  de- 
fendant refused  to  assign  the  bond 
to  the  plaintiff',  whereby  the  plain- 
tiff was  hindered  from  suing  on  the 
bond,  and  deprived  of  the  means 
of  recovering  the  value  of  the  goods 
and  the  costs,  &c. 

Plea,  as  to  so  much  as  alleges 
that  the  plaintiff  is  deprived  of  the 
means  of  recovering  the  value  of 
the  goods,  that  the  goods  were  re- 
plevied by  defendant  from  the 
Great  Western  E.  W.  Co.,  and  that 
the  plaintiff  afterwards  recovered 
from  said  Company  the  full  value 
of  such  goods  in  an  action  against 
them  as  common  carriers,  for  non- 
delivery of  said  goods. 

Held,  on  demurrer,  plea  bad,  for 
it  did  not  shew  that  the  plaintiff 
was  not  delayed  in  recovering  the 
value  of  the  goods  by  defendant's 
refusal    to   assign,   and    it  was 
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pleaded  to  damages  only. — Pacaudl 
V.  McFvjany  550. 


RESERVATION. 

Of  life  estate  in  conveyance  in 
fee.] — See  Deed. 


SALE  OF  LAND. 
See  Frauds,  Statute  of. 

SCHOOLS. 
See  Common  Schools. 


RETROSPECTIVE  RATES. 
See  Common  Schools,  1 — Jurors. 


KOAD  COMPANIES. 
See  Tolls. 


ROADS. 
See  Highways. 

SALE  OF  GOODS. 

Sale  of  plaintiff^s  goods  without 
authority — Detinue.]  —  The  plain- 
tiff's servant,  one  O.,  being  in 
charge  of  his  horses,  sold  one,  with- 
out the  plaintiff"s  authority,, to  the 
defendant's  wife,  who  had  the  man- 
agement of  defendant's  business, 
receiving  $20  in  cash,  and  defend- 
ant's note  for  $55,  payable  to  O. 
Afterwards,  meeting  O.,  the  plain- 
tiff got  from  him  the  note,  and  $17 
in  cash.  The  plaintilT  demanded 
the  horse  from  the  defendant's  wife, 
and  offered  her  the  note  and  the 
S17,  which,  however,  she  did  not 
take.    He  then  brought  detinue. 

Held,  that  the  plaintiff  was  enti- 
tled to  recover;  for  that  he  was  not 
bound  to  tender  to  defendant  the 
note  and  tlie  money  he  had  re- 
ceived, nor  could  defendant  retain 
the  horse  until  he  obtained  them, 
at  all  events  without  giving  notice 
that  he  would  do  so,  after  first  de- 
manding them. — Morton  v.  Stone^ 
158. 

See  Insolvency,  4. 


SEDUCTION. 

I  C.  S.  U.  C.  ch.  77— Right  of  ac 
\tion.'\  — Declaration  by  husband 
and  wife,  that  the  defendant,  after 
the  death  of  the  father  of  K.,  se- 
duced said  K.,  then  being  the 
daughter  and  servant  of  the  wife, 
while  the  said  K.  was  unmarried, 
and  residing  loith  the  defendant,  and 
not  with  her  said  mother,  whereby 
the  mother  lost  her  services,  &c. 
Held,  that  the  declaration  was  good  : 
that  the  action  would  lie;  and  that 
it  was  unnecessary  to  state  that  the 
seduction  took  place  before  the 
mother's  second  marriage,  for  if 
essential  to  the  action  the  plaintiff, 
under  the  declaration,  must  prove 
it, — Hogan  and  'Wife  v.  Aikman,  14. 

SHERIFF. 

Sale  of  lands  hy,  under  execution. 1 
— See  Execution. 

Trespass  against  for  taking  goods 
— Right  to  set  up  jus  tertii.] — See 
Jus  Tertii,  1. 


SHIPPING. 

1  -  Shipment  of  wheat — Delay  in 
unloading — Liahility  of  consignor — 
Evidence.] — A  cargo  of  wheat  was 
shipped  at  Chicago  by  R.  &,  T., 
"  as  agents  and  forwarders,  for  acr 
count  and  at  the  risk  of  whom  it 
may  concern,"  consigned  in  ihe 
margin  "Order  Bank  of  Montreal, 
for  Messrs.  Torrance  &  Co.  (the 
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defendants),  care  cf  Glassford, 
Jones  dz  Co.,  Kingston."  On  ar- 
riving at  Kingston  the  vessel  was 
detained  by  G.  J.  &  Co.,  as  the  jury 
found,  an  unreasonable  time  in  un- 
loading. Defendants,  Messrs.  T. 
&  Co.,  paid  the  freight,  enclosing 
it  in  a  letter  to  G.  J.  &  Co.,  in  which 
they  spoke  of  the  grain  as  theirs 
Held^  that  there  was  evidence  to 
shew  that  T.  &  Co.  were  both  con- 
signors and  consignees,  and  that  in 
the  former  capacity,  though  not  in 
the  latter,  they  were  liable  for  the 
delay,  as  upon  an  implied  contract 
to  receive  the  wheat  within  a  rea- 
sonable time. — Barker  v.  Torrance 
et  al,  43. 

2.  Chai'ter  'party — Vessel  to  pro- 
ceed with  all  convenient  speed — Con- 
struction.']—  Where  the  plaintiff 
agreed  that  his  vessel  should  with 
all  convenient  speed  sail  from 
Kingston  to  Dresden  or  Chatham, 
to  take  in  a  cargo  of  wheat  for 
Kingston,  and  she  took  twenty- 
seven  days  to  reach  Detroit,  but 
the  delay  arose  from  no  fault  of  the 
captain  or  crew  : 

Held,  that  he  had  fulfilled  his  con- 
tract, and  that  the  defendant  was 
not  justified  in  refusing  to  load  her. 
— Brown  v.  Lamont^  392. 

SHOP^  LICENSES. 
See  Tavern  and  Shop  Licenses. 


STAMPS. 

Promissory  Note.]  —  A  note  not 
properly  stamped  cannot  be  used 
as  an  acknowledgment  to  take  a 
case  out  of  the  Statute  of  Limi- 
tations, or  as  evidence  of  an  ac- 
count stated." — McKay  v.  Grinley. 
64. 


STATUTE  OF  FRAUDS. 

Agreement  for  sale  of  land — Fart 
performance  —  Evidence  to  connect 
writings.] — The  defendant  wrote  to 
the  plaintiff's  solicitors  that  he 
would  give  ^3,100  for  plaintiff's 
house  and  lots,  and  a  few  days  after 
he  signed  the  following  memoran- 
dum :  "  I  will  give  ^3,500, together 
with  the  choice  of  one  horse,  wag- 
gon, and  teaming  harness  or  buggy," 
to  which  was  added  "  accepted,'* 
with  plaintiff's  signature.  The 
plaintiff  conveyed  the  land  to  de- 
fendant, who  paid  the  sum  required 
down,  and  gave  a  mortgage  for  the 
balance,  but  defendant  would  not 
give  the  horse,  &c.,  for  which  the 
plaintiff  sued  ; 

Beld^  reversing  the  judgment  of 
the  County  Court,  that  he  could  not 
recover :  that  the  contract  was  with- 
in the  Statute  of  Frauds,  and  being 
entire,  the  part  performance  could 
not  enable  the  plaintiff  to  sue  for 
the  part  unperformed,  without 
proof  of  a  written  agreement  ;  and 
that  such  proof  failed,  for  parol  evi- 
dence, which  was  inadmissible,  was 
required  to  connect  the  memoran- 
dum with  ihe  previous  letter,  so  as 
to  shew  the  consideration. —  Taylor 
V.  Knoicles,  200. 

STATUTE  OF  LLMITATIONS. 
See  Limitations,  Statute  of. 

STATUTES. 

8  Vic.  ch.  S2.]-~See  Cobporations,  1. 

13  &  14  Vi9.  ch.  13.)— See  Railways,  2. 

13  &'14  Vic.  ch.  67,  Sees.  46,  47.]— 
See  Taxes  (Sale  op  Land  for)  3. 

18  Vic.  ch.  130.]— See  Jurors. 

Con.  Stat.  C,  ch.  66,  sec.  11,  sub-sec. 
31  ]— ASee  Railways,  2. 

Con.  Stat.  C,  ch.  66,  sec.  83.]— ^See 
Railways,  1. 

Con.  Stat.  C,  ch.  103,  sec.  50,  sch.  I 
{I).}— See  Tolls. 
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Con.  Stat.  U.  C.  ch.  16.]— ^Sc*  Will. 

Con.  Stat.  U.  C.  ch.  19,  sec.  175,]— 
Division  Courts. 

Con.  Stat.  U.  C.  ch.  22,  (C.  L.  P.  Act) 
sec.  167.] — See  Arbitration  and  Award. 

C.  L.  P.  Act,  sec.  213.]— iSce  Evidence. 

C.  L.  P.  Act,  sec.  258.] — See  Execu- 
tion. 

Con.  Stat.  U.  C.  ch.  27,  sees.  17,  18.]— 
See  Ejectment. 

C.  S.  U.  C.  ch.  49,  sec.  95.]— Tolls. 

C.  S.  U.  C.  ch.  55.]— /See  Taxes  (Sale 
OF  Land  for),  1. 

C.  S.  U.  C.  ch.  bl.'\—See  Fence  View- 
ers. 

C.  S.  U.  C.  ch.  58.]— ^Sce  Municipal 
Corporations,  3. 

C.  S.  U.  C.  ch.  64,  sec.  40.]— ^^fg  Com- 
mon Schools,  3. 

C.  S.  U.  C.  ch.  64,  sec.  49.]— ^Sce  Com- 
mon Schools,  4. 

C.  S.  U.  C.  ch.  77.] — See  Seduction. 

C.  S.  U.  C.  ch.  125,  sees.  9,  10.]— 5^ec 
Coroner. 

27-28  Vic.  ch.  17,  sec.  9,  sub.  2.']— See 
Insolvency,  3. 

27-28  Vic.  ch.  18— 5ee  Municipal  Cor- 
porations, 2. 

27-28  Vic.  ch.  18.] — See  Temperance 
Act,  1864. 

27-28  Vic.  ch.  11.']— See  Hides,  1,  2. 

29  Vic.  ch.  72.]— See  Survey,  2. 

29-30  Vic.  ch.  24.]— See  Hides,  1,  2. 

29-30  Vic.  ch.  45,  J).']— See  Convic- 
tion, 3. 

29-30  Vic.  ch.  51,  sees.  198,  209,  211, 
220,  269,  sub-sees.  9,  10,  \\.'\—See  Muni- 
cipal Corporations,  3. 

29-30  Vic.  ch.  51,  sec.  341,  sub-sec. 
12.] — See  Municipal  Corporations,  5. 

29-  30  Vic.  ch.  bZ.^—See  Taxes,  2. 

30-  31  Vic.  ch.  3,  B.  N.  A.  Act,  sec.  91, 
No.  27,  sec.  92,  Nos.  9,  15,  16,  Imp.] — 
See  Tavern  and  Shop  Licenses,  2. 

31  Vic.  ch.  10,  sec.  89  D.'^—See  Extent 
(Writ  of). 

32  Vic.  ch.  6.] — See  County  Court,  1. 
32  Vic.  ch.  6.  sec.  126,  0.'\—See  Taxes 

(Sale  of  Land  for),  2. 

32  Vic.  ch.  Z'l.l—See  Tavern  and  Shop 
Licenses,  2. 

32  Vic.  ch.  32  0.1— See  Temperance 
Act,  1864.  , 

32  Vic.  ch.  46,  sec.  6,  sub-sec.  2,  sec. 
8.] — See  Fence  Viewers,' 

32-33  Vic.  ch.  3,  sec.  ll.'\—See  Convic- 
tion, 2. 

32-33  Vic.  ch.  16,  sec.  9,  sub-sec.  2.]— 
See  Insolvency,  3. 
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32-33  Vic.  ch.  16,  sec.  50.]— See  Insol- 
vency, 1. 

32-33  Vic.  ch.  16,  sec.  60.]— 5<rc  Insol- 
vency, 2. 

32-33  Vic.  ch.  28,  D.^—See  Convic- 
tion, 3. 

32-33  Vic.  cb.  31,  D.^—See  Convic- 
tion, 3. 

33  Vic.  ch.  23,  0.']—See  Taxes  (Sale  of 
Land  for),  4. 

33  Vic.  ch.  23,  sec.  4,  0.']—See  Taxes 
(Sale  of  Land  for),  3. 

33  Vic.  ch.  27,  sec.  2.']— See  Convic- 
tion, 2. 

33  Vic.  ch.  28,  D.] — See  Conviction,  3. 
33  Vic.  ch.  26,  sec.  6,  0.] — See  Munici- 
pal Corporations,  3. 

33  Vic.  ch.  Zl.']—See  Hides,  2. 


STAYING  PROCEEDINGS. 

In  replevin.'] — See  Replevin,  1. 

See  Arbitration  and  Award 
— Division  Courts. 


SURVEY. 

1.  Single  or  double- fronted  con- 
cession.']— The  first  five  concessions 
of  a  township  were  surveyed  in 
1797,  the  lots  being  29  chains  87 
links  in  width.  About  1813,  an 
original  post  was  found  by  a  sur- 
veyor in  front  of  the  fifth  conces- 
sion, by  which  he  determined  the 
limits  of  the  lots,  and  they  had 
been  settled  on  accordingly.  In 
1821  the  remaining  concessions 
were  surveyed,  under  instructions 
from  the  Surveyor-General,  which 
directed  the  several  concession 
lines  to  be  produced,  beginning 
with  that  between  the  fifth  and 
sixth  concessions,  and  from  the 
centre  of  each  line  at  the  distance 
of  50  links  each  way,  right  and 
lefl,  at  right  angles  thereto,  the 
several  lots  of  the  width  of  29 
chains  37  links  were  to  be  posted. 
The  surveyor,  under  these  instruc- 
tions, double  posted  the  line  be- 
tween the  fifth  and  sixth  conces. 
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sions,  making  the  lots  29  chains  37 
links  wide,  and  patents  were  after- 
wards granted  for  half  lots  in  the 
concession.  It  was  contended  that 
this  made  the  fifth  concession 
double-fronted,  having  the  lots  29 
chains  87  links  wide  in  the  front 
and  29  chains  37  links  in  rear. 
One  of  these  patents,  however, 
made  the  rear  half  29  chains  87 
links  wide,  and  the  Government 
plans  shewed  no  jog  in  the  side 
lines  of  the  fifth  concession. 

Held,  that  the  concession  was  not 
double-fronted,  for  the  evidence 
shewed  that  the  whole  of  it  had 
been  surveyed  as  a  singh-fronted 
one  in  1797,  and  the  surveyor  in 
1821  had  no  authority  to  change  it, 
if  he  so  intended. — Muvphy  v. 
Healey,  192. 

2.  Township  of  Hamilton — Sur- 
vey under  29  Yic,  ch.  72 — Effect 
of.'] — The  plaintiff  owned  lot  28 
and  the  defendant  lot  27  in  the 
third  concession  of  Hamilton,  be- 
tween which  there  was  no  road  al- 
lowance, and  the  plaintiff,  previous 
to  the  survey  of  that  concession 
made  under  29  Vic,  ch.  72,  had 
occupied  the  land  in  question  for 
more  than  twenty  years.  By  this 
survey  it  belonged  to  lot  27. 

Held,  Morrison,  J.,  dissenting ,  that 
the  effect  of  such  survey  was  to  fix 
conclusively  the  division  line  be- 
tween the  lots  ;  but 

Held,  also,  that  the  plaintiff's 
title  by  possession  was  not  taken 
away  by  it. — Taylor  v.  Croft,  573. 

See  Description  of  Land,  2. 


TAVERN    AND  SHOP 

LICENSES. 
1 .  Remarks  as  to  effect  of  Tavern 
and  Shop  License  Act  of  1868,  32 
Vic.  ch.  32,  Ont.,  upon  the  Tempe- 


rance Act,  1864. — In  re  Mottashed 
and  The  Corporation  of  Prince  Ed- 
ward, 74. 

2.  Powers  of  Dominion  and  Local 
Legislatures. — B-  N.  Act,  sec.  91, 
No.  27;  sec.  92,  Nos.  9,  15,  16— 
Criminal  lavj.'] — The  Legislature 
of  Ontario  having  passed  an  Act  to 
regulate  tavern  and  shop  licenses, 
32  Vic.  ch.  32,  under  the  power 
given  to  them  by  the  British  North 
America  Act,  1867,  sec.  92,  Nos. 
9,  16:  Held,  that  they  had  power, 
under  No.  15,  to  enact  that  any 
person  who,  having  violated  any  of 
the  provisions  of  the  Act,  should 
compromise  the  offence,  and  any 
person  who  should  be  a  party  to 
such  compromise,  should  on  con- 
viction be  imprisoned  in  the  com- 
mon gaol  for  three  months ;  and 
that  such  enactment  Was  not  op- 
posed to  sec.  91,  No.  27,  by  which 
the  criminal  law  is  assigned  exclu- 
sively to  the  Dominion  Parliament. 
—  Regina  v.  Boardman,  553. 
See  Temperance  Act,  1864. 


TAXES. 
Distress — Trespass.'\ — One  N.  S., 
the  plaintiff's  son,  was  assessed  in 
1868  as  a  freeholder  for  $450  on 
real  estate  and  S200  on  personal 
property,  and  was  on  the  collector's 
roll  for  county  rate  $9.75,  school 
$7.02,  township  rate  $2.60,  and  dog 
tax  $2— in  all  $21.37.  The  rate 
did  not  appear  on  the  collector's 
roll,  and  the  collector  was  not  aware 
how  much  was  for  real  and  how 
much  for  personal  property.  He 
demanded  the  taxes  from  the  plain- 
tifl",  to  whom  N.  S.  had  made  an 
assignment  in  August,  1868,  and 
the  plaintiff  offered  to  pay  him  the 
tax  on  the  real  estate  only,  but  he 
tendered  no  money  and  required  a 
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receipt  in  full  for  the  real  property. 
The  defendant  thereupon  seized  on 
the  premises  goods  which  had  be- 
longed to  N.  S.,  and  the  plaintiff 
brought  trespass. 

Hcld^  that  he  could  not  recover, 
for  it  was  not  shewn,  and  the 
Court  would  not  assume,  that  any 
part  of  the  amount  seized  for  was 
lor  personal  property  except  the 

dog  tax  ;  and  this  sum  being 
severable,  and  the  other  sums  not 
tendered,  his  seizing  for  it  with  the 
rest  would  not  vitiate  the  whole 
distress. 

Ileld/^iilso  that  a  demand  upon 
the  plaintiff  was  sufficient. — J.  L. 
Squire  v.  Moone)/,  531.  , 

2.  Eeld,  that  the  effect  of  the  29- 
30  Vic.  ch.  53,  was  to  abolish  the 
distinction  between  the  mode  of 
assessment  in  cities  and  counties 
both  for  the  purposes  of  the  Jurors' 
Act  and  otherwise. —  The  Corpora- 
tion oj-  the  County  oj  Frontenac  v. 
The  Corporation  of  the  City  of  King- 
ston^ 584. 

See  Common  Schools,  1 — Jurors. 


TAXES^(SALE  OF  LAND 
FOR). 

1.  Lands  in  cities — C.  S.  U.  C. 
ch,  55.] — Under  Consol.  Stat.  U.  C. 
ch.  55,  the  chamberlain  and  high 
bailiff  in  cities  had  power  only  to 
sell  the  lands  of  non-residents  for 
arrears  of  taxes. 

A  sale  in  1865,  of  land  belong- 
ing and  assessed  to  a  resident,  was 
therefore  held  invalid. — McKay  v. 
Bamherger  et  al.,  95. 

2.  32  Vic.  ch.  6,  sec.  126,  O.—Sale 
under  treasurer's  icarrant — Liahility 
of  Co?<??^^.]— Section  126  of  the 
Assessment  Act,  O.,  32  Vic.  ch.  6, 
directs,  tliat  when  the  county  trea- 


surer is  satisfied  that  there  is  dis- 
tress upon  any  lands  of  non-resi- 
dents in  arrear  for  taxes,  lie  shall 
issue  a  warrant  binder  his  haiid  and 
seal  to  the  collector  of  the  muni- 
cipality to  levy.  The  warrant  was 
tested  "Given  under  my  hand  and 
seal,  being  the  corporate  seal 
and  the  seal  bore  the  same  form, 
emblem,  legend,  &c.,  as  the  County 
seal.  The  collector  sold  the  plain- 
tiff's goods  under  it,  but  it  was  not 
shewn  to  have  been  authorized  by 
the  county  council,  nor  had  they 
received  the  proceeds  of  the  sale  : 

Held,  that  they  were  not  liable 
in  trespass  or  trover.  —  Snider  v. 
The  Corporation  of  the  County  of 
FrontenaCy  275. 

3.  Tax  Sale  in  1855 — Objections 
/o— 13  &  14  Vic.  ch.  67—33  Vic. 
ch.  23,  0.] — An  action  of  ejectment 
to  try  the  validity  of  a  tax  title 
havina:  been  betrun  before  the  33 
Vic.  ch.  23,  0.,  was  passed,  the 
Court,  under  sec,  4,  determined  the 
objections  taken  to  the  sale,  in 
order  to  settle  the  right  to  costs,  in 
the  same  manner  as  if  the  Act  had 
not  been  passed. 

The  Sheriff,  at  a  tax  sale,  on  the 
26lh  of  December,  1855,  notified 
the  purchasers  that  if  they  did  not 
pay  in  two  or  three  weeks  he  would 
sell  the  land  again.  The  defend- 
ant having  purchased  portions  of 
certain  lots  did  not  pay,  and  the 
lots  were  put  up  again  as  whole 
lots,  not  by  the  acre.  The  defend- 
ant then  asked  those  present  not  to 
bid,  as  he  had  a  title  to  the  lots  bid 
off  by  him  at  the  first  sale,  which 
he  wished  to  perfect.  According- 
ly, no  one  bid  against  him,  and  he 
obtained  the  lots.  What  his  title 
was  did  not  appear.  Semhle,  that 
the  sale  under  such  circumstances 
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could  not  be  supported ;  but  no 
opinion  was  given  on  this  point,  as 
the  plaintiff  might,  under  Raynes  v. 
Crowder,  14  C.  P.  Ill,  be  compel- 
led to  go  into  Chancery  for  relief 
on  such  a  ground. 

Held,  that  the  13  &  14  Vic.  ch. 
67,  sees.  40  and  47,  did  not  make 
the  list  of  taxes  directed  to  be  pre- 
pared by  the  Treasurer  binding  ; 
and  that  if  the  tax  was  not  legally 
imposed,  but  merely  debited  against 
the  lot  by  the  Treasurer,  it  was  not 
made  valid  by  being  entered  in  sucli 
list. 

Semhle,  that  the  advertisement 
was  bad,  for  not  specifying  whether 
the  lands  were  patented  or  held 
under  a  lease  or  license  of  occu- 
pation. 

It  was  objected  also  that  the  land 
was  sold  for  taxes  which  had  ac- 
crued for  more  than  twenty  years, 
and  that  the  sale  was  adjourned 
illegally,  though  a  large  number  of 
bidders  were  present.  Semhle,  that 
these  objections  could  not  be  sup- 
ported.—McAdie  et  al.  v.  Corhy,  349. 

4.  Sem^/e,  that  several  objections 
taken  to  the  tax  title,  and  set  out  in 
this  case,  were  cured  by  the  33  Vic. 
ch.  23,  O. — Davis  ct  al  v.  Vannov- 
man,  437. 

TEMPERANCE  ACT,  1864. 

Remarks  as  to  the  effect  of  the 
Tavern  and  Shop  License  Act  of 
lf:^68,  32  Vic,  ch.  32,  Ont.,  upon 
the  Temperance  Act  of  1864. — In 
re  3Iottashed  and  The  Corporation 
of  Prince  Edward,  74. 

See  Municipal  Corporations,  2. 

TENDER. 
Demand  of  receipt.'] — Where  on 
tendering  payment  of  money  due 
upon  mortgage  a  receipt  was  re- 
quired, and  the   plaintiff  did  not 


object  on  that  ground,  but  gave  a 
different  reason  for  refusing  to  re- 
ceive the  money.  Held,  that  the 
tender  was  good. 

The  above  tender  was  made  on 
the  14th  April,  the  day  when  tlie 
money  fell  due,  and  on  the  follow- 
ing day  it  was  again  tendered  and 
refused  because  a  receipt  was  in- 
sisted upon. 

Held,  not  to  support  the  plea  of 
tender  on  the  14th,  for  it  was  after 
the  day  ;  but  that,  to  avoid  the 
effect  of  the  previous  tender,  the 
plaintiff  should  have  demanded  the 
exact  sum  before  offered. 

Per  Morrison,  J.  and  Wihon,  J.,  a 
person  tendering  money  is  entitled 
to  require  a  receipt  :  Richards,  C 
J.,  doubting. — Lockridge  v.  Laceij 
ei  al,  494. 

— — 
TITLE. 

Jjiahiliti/  of  Attorney  for  investi- 
gation of] — See  Attorney. 


TOLLS. 

Conviction  for  not  paying  iolh — 
as.  U.  C.  ch.  49.]— A  conviction 
under  Consol.  Stat.  U.  C.  ch.  49, 
sec.  95,  stating  that  defendant  wil- 
fully passed  a  gate  without  pay- 
ing and  refusing  to  pay  toll  :  Held, 
good.  Clif cere,  whether  it  would  be 
sufficient  to  allege  only  that  lie 
wilfully  passed  without  paying, 
without  in  any  way  shewing  a 
demand. 

Held,  also,  that  ihe  non-exemp- 
tion of  defendant,  if  essential  to  be 
alleged,  was  sufficiently  stated  in 
the  conviction. 

Held,  also,  the  general  form  pre- 
scribed by  Con.  Stat.  C.  ch.  103, 
sec.  50,  Sched.  I,  (1),  being  used, 
that  it  was  clearly  not  requisite  to 
shew  that  defendant  was  summoned 
or  heard,  or  any  evidence  given. 
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Held,  also,  unnecessary  to  name 
any  lime  for  payment  of  the  fine,  as 
it  would  then  be  payable  forthwith. 

It  was  objected  also  ;  I ,  That  M. 
the  keeper  and  lessee  of  the  gate, 
liad  no  authority  to  exact  loll;  2. 
That  the  corporation  had  been  dis- 
solved:;). That  no  board  of  direc- 
tors had  been  appointed  since  1 8G6; 
4.  Tliat  if  legally  appointed  they 
could  not  lease  the  gate  ;  5.  That 
the  lease  to  M.  had  expired  :  6. 
That  lie  could  not  take  advantage 
of  llie  penal  clauses  in  the  Act ;  7. 
That  it  was  not  shewn  that  any 
lolls  had  been  fixed:  but  Held, 
iliat  these  objections  could  not  be 
taken,  lor  where,  assuming  the  facts 
to  be  true,  the  magistrate  has  juri's- 
diction,  the  conviction  only  can  be 
looked  at. 

Held,  also,  as  to  objections  1,4, 
and  (),  that  they  were  otherwise 
untenable  :  and  as  to  Nos.  2,  3, 
and  5,  lliat  the  existence  of  the  cor- 
poration could  not  be  enquired  into 
on  tliis  application  to  quash  the 
conviction.  —  The  Queen  v.  Caister, 

See  Municipal  Corporations  3,  4. 

TRESPASS. 

Trespass  and  trover — Several  de- 
jcndaiiis — Joint  verdict.^ — In  tres- 
pass and  trover  against  five  defend- 
ants, for  taking-  and  convertinf?  a 
stesm  boiler,  it  appeared  that  one 
defendant,  P.,  had  nothing  to  do 
with  the  original  taking,  but  that 
it  had  been  placed  in  his  yard  by 
the  others,  or  by  some  of  them,  not 
acting  in  concert  with  him,  and 
that  he  had  afterwards  refused  to 
give  it  up  to  the  plaintiff.  At  the 
trial,  the  plaintill's  counsel  declined 
toelect,  but  went  to  the  jury  against 
all  the  defendants,  claiming  exem- 
plary damages,  and  a  general  ver- 
dict was  rendered. 


The  Court  ordered  a  new  trial 
without  costs,  andfrefused^to  allow 
the  verdict  to  stand  against  P.  alone 
Menton  v.  Lee,  Saioyer,  Carolan, 
McLean,  Fatterson,  and  West,  281. 

Right  of  defendant  Jo  set  up  jus 
tcrtii.\ —  See  Jus  Tertii. 
See  Insolvency,  1. 

TRESPASSER. 

Ejectment  against — Notice  under 
C.  S.  U.  C.  ch.  27  sec.  \7.]—See 
Ejectment. 

TROVER. 

Evide  n  ce  of  con  versio  w.] — Defend- 
ant  P.  having  a  chattel  mortgage 
which  did  not  cover  the  piano  in 
question,  authorized  A.,  as  his 
bailiff',  to  sell  the  goods  mortgaged, 
and  A.  was  also  authorized  by  the 
landlord  of  the  mortgagor  to  distrain 
for  arrears  of  rent.  Under  the  dis- 
tress warrant  A.  seized  and  adver- 
tized the  piano,  but  was  directed 
by  the  landlord  not  to  sell  it.  He 
applied  to  P.  as  to  the  sale  of  the 
piano,  who  referred  him  to  his  at- 
torney, and  he  afterwards  sold  it, 
and  paid  the  proceeds  to  P.,  who 
had  knowledge  of  all  the  facts,  and 
who  he  said  had  indemnified  him  : 
Held  that  P.  was  liable  with  A.  in 
trover  for  the  piano. — Stevens  v. 
Fennock  and  Armstrong  5. 

*   ♦ — 

VARIANCE. 

In  name  of  Corporation.] — See 
Corporations,  1. 

VELOCIPEDE. 

Use  of  on  sideiualk->^'-  Obstruction^^ \ 
— The  use  of  a  velocipede  on  a 
sidewalk,  though  no  one  be  near 
it,  may  be  an  obstruction^  within 
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the  provision  of  a  by-law  that  no 
person  shall  by  any  vehicle  encum- 
ber or  obstruct  the  sidewalk. — Re- 
gina  v.  Plummer,  41. 


VERDICT. 

Trespass  —  Several  defendants — 
Evidence  of  joint  lialnllti/.^  —  See 
Trespass. 


WAREHOUSE  KECEIPTS. 
See  Insurance,  3. 

WATER-COURSES. 

Artificial  channel — Penning  hack 
water.'] — The  plaintiffs  owned  land 
on  the  River  Humber,  on  which 
there  was  a  mill,  the  water  from 
which  flowed  through  an  artificial 
channel  of  about  700  feet  into  the 
river.  Defendant  having  built  a 
dam  by  which  the  water  was  pen- 
ned back  in  this  channel,  so  as  to 
obstruct  the  working  of  plaintiffs' 
mill  and  the  natural  flow  of  the 
stream  : 

Held)  that  the  plain tifis  were 
clearly  entitled  to  maintain  an 
action  therefor. —  Wadsworth  et  al. 
V.  McDougall,  869. 

Municipalities  divided  hy  a  river 
—  Boundaries.']  —  See  Municipal 
Corporations,  4, 

W^AY. 
See  Highways. 


WILL. 

Where  a  probate  is  used  as  evi- 
dence, under  C.  S,  U,  C.  ch.  1(5. 
It  is  evidence  of  the  testator's 
death,  as  well  as  of  the  will, — Davis 
et  al  V.  Vannorman  437, 


WITNESSES. 
See  Coroner, 

WORDS,  (CONSTRUCTION 
OF.) 

"  Obstruction,^'']  —  See  Velocipede. 
'•''Disposing  o/"] — See  Hides,  2. 

— — 

WORK  AND  LABOUR. 

Previous  letter  naming  price^  Con- 
struction o/,]— The  formation  of  a 
Street  Railway  Company  beino^  in 
contemplation,  the  plaintiffs, in  Jan- 
uary, 1867,  wrote  to  K,,  saying  that 
tamarac  wood  required  for  it  could 
be  got  then,  but  not  later,  delivered 
at  their  mill  at  a  price  specified, 
and  they,  the  plaintiffs,  would  saw 
it  for  not  over  $3  per  M.,  perhaps 
less ;  and  they  added  that  if  K, 
would  start  the  stock  list  with 
$5,000,  they  would  vencure  to  order 
the  wood,  and  would  agree  to  get 
the  balance  of  stock  taken.  K, 
said  that  upon  this,  after  commu- 
nicating with  the  plaintiffs,  he  took 
the  ^5000  stock,  and  the  plaintiffs 
ordered  the  wood,  and  the  company 
was  formed,  of  which  K,  was  made 
president.  The  sawing  Was  not 
done  until  1868,  and  the  plaintiffs 
sued  the  Company  for  it,  claiming 
$4  25  per  M,  The  case  having 
been  tried  without  a  jury: 

Held,  the  letter  was  properly 
treated  as  fixing  the  price  to  be 
paid  at  not  more  than  |3  per  M. 

QucBre,  whether,  if  there  had  been 
no  communication  with  the  plain- 
tiffs after  the  letter,  the  defendants 
could  have  claimed  the  benefit  of  it 
as  a  representation  intended  to 
have  been  communicated  to  them, 
and  on  which  they  acted, —  Currier 
et  al,  V,  The  Ottawa  Cily^- Passenger 
Railway  Co,,  61,  ^^^^ 
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